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| UnNirep STATES OF AMERICA, 88: 

[Seal of the U.S. Cireuit Court, Massachusetts. ] 

The President of the United States to the honorable the judges of 
the circuit court of the United States tor the district of Massachu- 
setts, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before vou, 
between Fritz H. Raddin, of Lyna, in said distriet, special admin- 
istrator of Sewell Raddin, late of said Lyin, plaintiff}, and The 
Phoenix Mutual Life Insurance Company, a corporation ereated by 
and duly Organiza dand established under the laws of the State of 
Connecticut, defendant, in an action of Contract.a tmnantfest error hath 
happened, to the ereut damage of the said defendant, as ty\ Its Com- 
plaint appears, we, being willing that error, it any lath been, should 
be duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command vou, if judgment be therein 
given, that then, under your seal, distinetly and openiy, vou send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with thus 
writ, <0) threat vou have the sume at Washington (oti the “i cone \Mon- 
dav in October next in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesail* being inspected, the 
sald Supreme (court Hay Cause further to be done therein to correet 
that error what of right and according to the laws and custom of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the seventeenth day of April, in the year of 
our Lord one thousand eight hundred and eighty-three. 

JOHN G. STETSON, 
( lerk of the Cirenit Court of the United States. 
District of Massachusetts 
Allowed by— 
JOHN LOUCK, 


[ N (‘ipcud Judge 


2 Cirrevir Court oF THE UNITED STATES, | 
District of Musser }, lise ffs. j 


And now, here, the judges of the cireuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
cireult court, a true and attested Copy ofthe reeord and prrencee dings 
Bai the Sit within mentioned, with all an bos cCohcerhilhige bie “iittie’, 
to the Supre me Court of the United States, as within commanded 

In testimony whereof I. John (>. Stetson, clerk of said cireunt 
court of the United States in and for the distmet of Massach jsetts, 
have hereto set inv hand and the seal of said court this tirst dav of 
Septem by r, A. D. 1883. . 

[Seal of the U.S. Cireuit Court, Massachusetts 

JOHN G. STETSON, Cleri 
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3 ['xITeEp STATES OF AMERICA, | 
Mi wee Dass ifs District, ) 


At a cireuit court of the United States for the first cireuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Monday the sixteenth day of October, in the vear of our Lord one 
thousand eight hundred and eighty-two, the fifteenth day of said 
October happening on a Sunday. 

Before the Honorable Jolin Lowell, circuit judge. 


| SEWELL RADDIN, of Ly in, in the county ot hissex, in the dis- 
trict of Massachusetts. a Citizen of the Stute of Massachusetts, 
Plaintilf. 


THe Puoexrx Murvatr Lire Insurance Company, a Corporation Cre- 
ated by and duly Organized and Established under the Laws of the 
State of Connecticut, and being a Citizen of the State of Connecti- 


i 
eut, Defendant 
Pla, ifith a Declaration 


District oF MASSACHUSETTS, 8s 
Circuit Court of the United States. May Term, 1882 


SEWELL RADDIN 
; 


Phenix Metcar Lire INsuraAnce Co 
In titi action ot econtract. 


nd the plaintiff savs the defendant 

on the twenty-first day of April, IST2, numbered 62842, by which 
they insured the life of Charles E. Raddin, of Lynn, in Massachu- 

tts, wl ison of the plaintitfand indebted to the plain- 
5 tit! im a verv large sum, to wit, the sum of ten thousand 

S]O000) collars: that the amount Insured ly the defendants 
upon the lite of the said Charles I. Raddin in said policy was ten 
thousand (10,000) dollars, for the benefit of the plaintiff, and puv- 
able to Dblin for and in consideration oj thie pavinent of the Stim of 
one hundred and tity-two dollars ten cents (152.10) and of an annual 
premium of three hundred and four dollars twenty cents (504.10), 
which the plaintit? paid until and including the vear 1881, whereby 
the defendants became bound to pay the plamtiff the sum of ten 
thousand (10.000) dollars in case suid Charles E. Raddin should die 
during that Cities thatsaid Charles k Raddin died on the eighteenth 


its made id poliey of Insurance 
) 


day ol J ] ; iSSi. 3 i tiie ‘. nititl duly notitied thre defendants at 
His deatli, ' | the third dav of August, ISS], and the defendants 
were bound bv t if rt Ss Ooi s | Prode | to pay to the plaintiff the 
Said sumi of SLOOO0 within ninetv davs thereafter, but, though often 
requ sit 1, Ui lelendants have ; WaAVs Fe fused to pay the SiLhie, and 
the defendants ow the plaintiti theretor the said sum of 810,000, 


v firs attorneys, MORSE AND STONE. 


FRITZ H. RADDIN, SPECIAL ADMINISTRATOR, & 


6 To the the damage of the said Sewell Ruddin, as he says, the 


sum of twenty thousand dollars 
The writin this cause is dated the: berate enthdayvot November 
ISS], and was duly entered at the May term of this court, A. D 


\ 


1) 


ISS2 


when and where the parties appeared, by their respective attorneys 


On the nineteenth day of May, A.D. Iss2, the following papes 


was filed, namely: 
Suggestion of Death of Plaintitl. & 
Cjreuit Court of the United States, District of VMassachusett 
SEWELL Rappin v. Puoaenix Mutuan Lire Iss. Co 


And now comes Fritz Hl. Raddin and sucees-ts the death of 


plaintiff, and further savs that he las been duly appointed exe 


of the plaintiff’s will; wherefore he prays that he may be adnu 


Lo prosecute suid Cuuse 


PRIETZ HW RADDIN, 


On the fifth day of August the defendant filed its answer, to 


.** 
* 


By his att'ys, MORSE axp STON] 


‘ which answer the following paper, Extuat “A was annexed 


Exuisit A.—NoveMBer 20, ISS]..—G.O. VLE 


Application for Assurance to the Phonic Mut al / I, [i “nie Compa 


Hartford, Conn 


(Juestions to he answered by this ‘2 scot) WwW see late . reatocpne | ' 
insured, and which form the ba 
1. In whose behalf or for whose benefit is the esurance te 


effected ? 
Name at full length—Sewell Radd 
Residence —Lvnn 
Occupation, 


Relationship te thie parts te) in a Ire] (hye r 
? Whatis the full name of the party to be insured ? 
Charles E. Raddin 


( ecupation—s! 


} 
pipe’ ae tiie] 


Residence —Lynn, county of posse x, “late ol Mas vchus 


Post-ottice address in full—L. 


” Has the above-named preePsonh at dblePeest TED Clie fe to be mmsu 


to the full amount now appited tor 
Yes. 
What amount of assurance is desire 
SCH, 
1 What kind of poliey is desired’ 
Life 
How is it desired that the premium sha 


? 


13. 


14. 


1). 


t. 
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Annually ?—Annually. 
5 years, ——. 

10 years. 
15 years, 
2U years, 
} note, : ' 

All cash?—Yes. 
How is it desired that dividends be applied ” 


Ege Euan eis nat eS 


Where and when was the party whose life is to be insured born? 
At Lynn; vear, 1832; month, Dee.; day, 24. 
Age at nearest birthday, 3%. 
What is the present state of the party’s health ? 
Good. 
Is the party married ? 
Yes. 
Is the party addicted to the habitual use of spirituous liquors or 
opium ? 
No. 
Has the party been vaccinated or had small-pox or varioloid ? 


Yes. 


_ A. Has the party been acclimated to a southerly climate ” 


A. No. 
B. If so, when and how’? 
b. No. 
C. Has the party had the yellow fever” 
C. No. 
. What employments has the party been engaged in ? 
A. Shoe dealer. 
. Have these employments had any injurious effect on health? 
Bb. No. 

Has the party ever had any ot the follown iy diseuses—apoplexy, 
asthma, bronchitis, consumption, colic, disease of the heart, 
dropsy, fits, fistula, pout, Insanity, liver complaint, paralysis, 
palpitation, quinsy, rheumatism, rupture, scarlet fever, spitting 
of blood, disease of the uribary organs ? 

NO 
Has the party hac Inflammatory rheumatism t If sO), when and 
how often? 
No. 
Is the party subject to dyspepsia, dysentery, or diarrhcea ? 
No 


Has the party now, or has he had, an habitual cough ? 


— > 
we a 


Has the party ever met W ith) any severe personal injury 4 If sO), 
What? . 
Nos . 
Has the partv had during the last seven vears anv severe sick. 
M4 If so, State the pruartia ulars and the name of | 
the attending plivsician, or who Wiis consulted ana preseribed, 


No. 


Ness OF cilsciuse 


2°. Have the parents or brothers or sisters of thi party been atthicted 
with insanity, or with pulmonary, serofnlous, or any other con- 
stitutional disease hereditary in its character 7? 


No. 


% 

‘ 

j 

; 

% 

f 
~}*? 
at). 
24 
wae 


A. 


On the father’s side. 
A. SO, rus 


Bb. On the mother’s side. 


Are the parents of the party living ? 
lFather?—Yes. 
Age—64. 
State of hus health—good. 
Mother ’—Yes. 
Age—to. 


State of her health—ood. 


Bb. 67, 76. 


Dee. 28, 1882. 
[Seal of J. Convers (irayv, Notar 


A re the parents of the party cle ad ? 


Father ?—No. 

Age at death, ——. 
Cause of death, —— 
Mother’—No 

Ave at death, —— 
(cuuse of death, me 


FRITZ H. RADDIN, SPECIAL ADMINISTRATOR, &€. 


llow many brothers has the party beac t 


Two 


Ilow any are living and their hames / 


(one: 


oH. Raddin 
At what ages” 
24 
What is the state of their health, re spective i 
(ood. 


How many have died” 


(one. 
At what ages ” 


Of what diseases did thev die’ 


[nfaney 
Hlow Trans sisters ” 
Four. 


Llow many are living and their names ” 


our 
At what ages” 
oo o> "ep 


ora, oe? ©) aes 


Sarah | 


as 


Caroline 


Austin. 


tote 
« ’ 7 


20. Is the party now afflicted with any disease or disorder of any 
kind; and, if so, what? 
No. ; 


2]. State particulars as to the longevity of grandparents— 


uffelk Ce Mia = 
he (; . Not pul 


Issabella | 


A A ee 
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What is the state of their health, respectively ? 


llow many have died ” 


emer 


At w hat. ages ? 


Of what diseases did they die? 


26. Name and residence of the family physician of the party, or of 
one whom the party has usually employed or consulted. 
B. B. Breed, Lynn, Mass. 
27. Name = Aa amr of an intimate friend. 
HH. tratton, Boston. 

28. Has ri seameeien been nade to this or any other company 
for assurance on the life of the party? If so, with what re- 
sult? What amounts are now assured on the life of the party, 
and in What companies ? [f already assured 1 this company, 
state the No. of poliey. 

ELO000. be quite able Life Assurance Soc lety. 

20. Is the party and the applicant aware that any untrue or fraudu- 
lent wuswers to the above queries, or any suppression of facts 
in regard to the health, habits, or circumstances of the party 
to be assured will vitiate the policy and forfeit all payments 
thereon ? 

Yes. 
It is hereby declared that the above are fair and true answers to 
the foregoing questions, and it is acknowledged and agreed by the 
undersigned that this application shall form the basis of the con- 
tract for Insurance, Which contract shall be completed only by deliv- 
ery of policy, and that any untrue or fraudulent answers, any sup- 
ression of facts, or should the applicant become, as to habits, so far 
different from condition now represented to be in as to make the 
ris sk more than ord) li irily havar dous, or Pies lect to pery the pre miu 
on or before the day it becomes due, shall and will render the poliey 
null and void and forfeit all payments made thereon. 
Dated this 25 day of April, 1S72 
(Signed) ('T] LES FE. RADDIN. 
AP K ADDIN. 
LJ] 


In presence of— 


HoT. BLODGET 
(On margin 


N. B.—Persons proposing an insurance are desired to answer all 
the questions, and to allix hae Ir signatures In the presence of a wit- 
hess previous to transmission to this office 
Recommended Wr Ii i Crunila, arent al Boston, Mass. 
Approved ‘wrens 


a ae Pr side nf 


I] 
t- 


H. RADDIN, SPECTAL ADMINISTRATOR, &e 


FRITZ 


Agents should tuke great eare and set’ that the vear of birth and 
ave apyree, 
y+} Bes 


pepe 


ee 


Sl 0) 


> (Juestions, each ot which Is te bi adhis Were | by this medical i’X 


aminer ct the COTTEP AILS 


It is. of course, understood that the medical examiner is at liberty 
to put such other juestions bn CAPITIS taped the cause iis he bhai think 
proper, and the whole eXatmination will be thorough, ¢ Kaet, and cil 
cumstantial. 

The medical eXulminers of this COTM pars wre re =) etfully reepure sted 
to bear In mind that our rates for assurance are predicated on sound 
lives and to recommend no others. 

l. Name and residence of the person eNiidapldie d 
(. bk. Raddin. 
2. State the following particulars : 
Weight—170. 
Height—®5 ft. S} in. 
Circumference of the chest—SS in 
Figure—robust. 
General appearance—good. 
¥. State the condition of the heart and r “piratory organs, as bred! 
cated by auscultation and percussion of the chest. 
Heart's action rapid, but re gullar, Without intermission or 
murtur; respiration organs healthy 
4. A. State the character of the re spuratory MUP Over the lungs 
A. Healthy 
B. State the character of the re =} ration 
1}. Healthy 
(. State the condition of the organs of respiration as regards 
“Viniptotis or si 
UU Healthy. 
®. A. Deseribe the character of the heart's acti 
A Il. althy, CANCE pet iis above 
Bb. What is the character of its rhythm” 
B. Rapid. 
u What !s thie condition (y] this heart and Peles , Veins Is 
H+ Healthy. 
>. A estate thy rate and other (iil litie = 49] thie | irty s prtlise 
A. In a standing posture, SS; in a sitting posture, S52 
B. Is it uniform, regular, and stead, 
B. Yes | 
¢. Is the party habitually free from any tendeney to cough, expecto 


_ ’ 
. ,. i,t 4% +} ® ‘ ’ ’ 
rit ibaa pits 9] breath ' P (iy pret i ; ' st? 


msot disease 


‘ 
=~ 


-_ 


? ‘ 


Le bhale 

Yes 

Are the functions of the brain. the muscular and nervous «vs. 
tems ina healthy state ’ 


Yes, 


Jt 


4. Is the party sober and temperate, and has he always been so? 
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9. Are the functions of the abdominal and urinary organs in a like 
healthy condition ? 
Yes; urine examined and found healthy; sp. grav., — 
free from albumen or sugar; reaction ascid slight. 
LO. Is the party exetnpt from any predisposition, either hereditary 
or acquired, to any local or constitutional disease ? 
Yes. 
11. Is the party now entirely free from any disease or disorder what- 
ever ? 
Yes. 
12. Do you believe the party to be sober and temperate in all the 
habits of lite? 
Yes. 
I>. Have the party’s parents, brothers, or sisters been exempt from 
pulmonary or other diseases hereditary in their nature ? 
Yes. 
14. A. Has the party ever had severe injury or illness? 
A. No. 
B. If so, has it had any effect upon the constitution ? 
B. No. 
15. Do you consider the applicant’s life safely assurable, and do you 
recommend that a policy be granted , 
Yes. 
Dated Boston, April 25rd, 1872. 
(Signed) hos. AINSWORTH, M. D., 
M. dical Leram Lie ££ 


/ 


jt, 


I have satistied myself by repeated examination and by consul- 
tation with Dr. Bb. B. Breed, of Lynn, his family physician, that the 
rapid action of the heart is constitutional and not due to disease of 
that organ. [therefore recommend the application. 


Fos. AINSWORTH, M.D. 
| First endorsement. | 


(Juestions to be answered by the physician of the party to be as- 
sured, 


The physician is requested to give any additional information 
Which he may possess,even though it be not embraced in the answers 
to the queries annexed. 


1. How long have vou known —— —? 


2. How recently have you attended the party professionally, and for 


what disease ” 


3. Is the party now in good health”? 


. 
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5. A. Has the party or his family relatives been afflicted with pal- 
monary complaints, scrofula, insanity, or any constitutional or 
hereditary diseases ” 

A. 
B. Is there such a personal or family pred:sposition 
bb. ——. 

6. Has the party at any time been afflicted with insanity, gout, rheu- 

mmatism, dropsy, palsy, apoplexy, disease of the heart, aneurism, 

rupture, fistula, spitting of blood. affection of the lungs, or 
other viscera, or with anv organic disease ” 


, 


A. Are the functions of the brain, nervous and muscular SVsteris, 
the lungs, heart, the abdominal and urinary organs in a healthy 
condition ” 


B. Has the party ever had disease of any (vf these organs”? If so, 
which? 
B. —. 
C. Has the party had any serious injury or illness”? If so, what 
effect has it had on the constitution ” 
(|. --—. 
8. Is the constitution of the party healthy, and are the habits and 
circumstances such as to render the life safely assurable’ 
Dated ———= | S—— 
(Signed) it iin 


[Second endorsement | 


Endorsement: Cashrates. R.P. No 62542. Phoenix Matual Life In 
surance Company of Hartford, Conn. Date of poliev, April 25th, IS72: 
sum assured, 810,000; term of, life: applreant, Sewell Raddin: rela 
tionship, father; on life of Charles EF. Raddin » residence, Lyun, Essex, 
Mass.; occupation, shoe dealer; age, 54: place of birth, Mass: date 
of application, 25 Apr'l, 72; semi-annual, Apl & Oet., 8152.10 
cash, $504.20 > premium, - agent, L. W. Burnham. at Ie 
ceived 25th dav of Ap'l, S72. Agents are requested not to till the 
above blanks. Changed S. A. payinents April 5.1879 [In pened: ] 
(A.W. Brown), M. D.. consulting physician 


[Third endorsement | 
Certiticate of a friend of the person to be insured 


] certify that I have been personally acquatited with Charles Ek 
Raddin, of Lynn, during the last tive vears, and do believe that his 
habits if living are Tenmipe rite; that he is now in rood biesalthy and 
does ordinarily enjoy good health, and that I know of no constitu. 
tional infirmity or othr r circumstances < atlecti cv him enleulate d to 
make an insurance on his life more than usually hazardous, exeept- 


lng —_—__ 
Dated at Boston. this 20th day of April, IS¢2 
(Signed) Hoo STRATTON 
» 


——s hos 
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wy This cause was thence continued to this present October 
term, when, on the twenty-fourth day of January, A. DD. ISS35, 
the following amended answer is tiled, and the original answer tiled : 


Lugust Sth, ISS2, cancelled by consent of parties : g 


Ai ele f Ansive ° 


U'NITED STATES OF AMERICA, | 
Massachusetts District. 
(‘ireuit Court of the United States. 
SEWELL Rapboin (Fritz dL. Raddin, Special Adimin- j 
istrator) | No. 1855. 
| ' 
The Prueenrx Metrvar Lire INsurance Co 


The defendant admits the making of a poley numbered 62542. 


dated April Zist, IS72, upon the life of Charles E. Raddin, but 
denies that said policy was made for the consideration stated in the 


' 
plamtifl deciuration, to wit, for and in consideration of the puv- 
ment of the sum of 8152.10, and of an annual premium of $504.20, 
and says that the said poliey of assurance Was made and said con- 
tract entered ito bev tha let ricdsanit 11) consideration of thie repre- 
sentations made toatin the application for said pohey and of the 


sum of 8152.10 and of an annual premium of 8504.20, 
It requires the plaintil to produce the said poliey in court, 
aD ana [ Phiire elie Written ly] lheation rede rred lo in) sald 
poli y abe 2 ‘Lf rt of the contract of assurance. 


. . . . ) . . . ° ; ' 
It admits t tL otbie issured was the son of thr polaamnatutl, Se well 
Raddin. | bediles he Son wa ridebted to thre pekanitiel 1th 


AnV sur, abd leaves the puiatntlil to prove the same ll hie ls advised 


‘ a a HER : “pe pS ,: = 
Matos mate. . Charies he Raddin died July ISth. 
‘ ‘ } } . - ’ } 
Pelee ; & bch i ‘ ‘ : ‘ : Sy eta 2. rotyt a lile’s that 
ca 7 , ‘ . tote tas ot - — -.) — 
ii ; ’ y i * }' iti ee Li LaMaL b eta (opiars (i] ‘iti 
prs 1 l owes the plaintiff sad 
SUT OF Byte m=, aS alieved, or anv sum whatsoever. 
} ] . _ : : y } . 
bial at ak every allegation of the pelannititl ~ declaration 
not herediabe < hie 1 y Hatnitted 
> 2 
i | 
+ 


, 7 . . 
\ menaaht saves that said policy Wiis 
, >. . > 


pat the faith of the written apopell- 
ition «for . : (Charles Kk. Raddin’s life. which it was 


agreed siou | © basis of the contraet of insurance and a 
part thes . le and pres nted to the defendant 
by the plamtitl nl bi oat the time said policy was Issued, 
ry rust peri r there COPV i Which appilcation Is annexed to 


thi ori? bsWe} nd marked “ Exhiabat a” 6 6 the 
1] plaintit! stated and agreed in= said application that the 
answers to the questions therein were fair and true, and the 


aw 


ae oe se 
33 


FRITZ H. RADDIN, SPECIAL ADMINISTRATOR, & 1] 
defendant also save that said polley Was issued and accepted oon 
the following Ux press condition, among others, coecontatmed in cond 
made a pri art of the contract of 1 be % til 
declarations or ‘statements made bth UEae Th popeedcatiedh, peor thre 7; I 
ot which the policy Was Issue dL, shouted | i ranv re | 


true, then and in every such case the p y should be null and 
void, and all puavirernts thereon shou ‘| le forfeited to t! her] hatil 


And the defendant savs that said eoudi s violated in this. 
that the declarations and statements in said ayy from were toto 
all respects true, but were untrue and talse in the tollowing hinge 
other particulars, to wit: 

]st. That in) entd applic ation. dno bl re) pestiod) thifee, us to 
whether the plaintiff then liad an interest in tl eto sured 
to wit, the life of Charles I. Radda ! : ) | 
which Wis EL O.000, the pelaainat if] Ali-wered i's whe rewis D1) Trt 
and fact he did not then have an interest t tamount, not ri 
amount. 

2nd. That in said appleation. in rey toduestion ten there 
12 in, asking whether Charles bk. Redatn thi deliet 
the habitual use of sin | 
answered ws no, whereas In truth ane ( Tipe. ' | i ni 
Wiis, ania long lisa been, acdelicted 
liquors 

ord. That in said apple mn repiv t bestion twe elolit 
therein, which was as follows, to wit | ry tievty bree 
rade to this Or ay other COvTEhy) 
party? If so, with what result’ Whiat | How assured 

i 


on the life of the party and in what com , lf already assure 
ae this companys stute the number of | Plies} rity veered 
as follows,to wit: “S]0000) Beanitable Lite A os 
lng therein emped anite nding thereby to 
understand that thre OnlV abplreatios vi bar te 1} 
company, other than the deter beaded cena ! ‘ 
Ie Raddin’s life was made to the han e | \ oe. ety 
and that upon said application said bagua « Life J - 
hisacd isstied i perl ery of SLU AMME tps ' I; 
whereas in truth and in faet, shortly | rt eto, to wit, Mare 
2th, S72, an application tor addith the life of 
said Charles E., for $10,000, had been 1 a table Tage 
Assurance Socety bv the plarntith on ' ries 
le bn) on pleat tif! s te in ‘ | 
reject ed by satd ka ble Bat + 
further, on or about April 6th, S72 1 yy ten f cation 
this defendant, still another Sap eper deat lael | perl raadies 
upon the life of said Charles b.. to thea | LL 


York Life Insurance Cormpat hy tl 1 ott. o1 ya | 
Raddin in the plaintiff behalf, wl al ! 
rejected by said New York Lite Insurance | 


And the defendant. for further answer. - that mm said 
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tion the plaintiff declared that his answers to the questions therein 
were fair and true, and agreed that any untrue or fraudulent answers, 
any suppression of facts, ‘should render the policy null and void and 
forfeit all payments made thereon. 

And the defendant says that in truth and fact his answers to ques- 
tions three, ten, and twenty-eight in said application were unfair, 
untrue, and fraudulent in the particulars hereinbefore fully set forth ; 
that the plaintiff did suppress certain facts which were material to 
the insurance, which he was bound to communicate to the detend- 

ant, and which the latter was entitled to know in determin- 
14 ing whether to issue the policy applied for, to wit, the follow- 
ing facts, among others: 

(a.) Th: at Charles E. Raddin then was, and had been for some 
time, addicted to the habitual use of spirituous liquors. 

(4.) That a previous application for insurance on the life of said 
Charles E. — had been made to the Equitable Life Assurance So- 
ciety pesides the one diselosed. 

(c.) That said application to the Equitable Lite Assurance Society 
had been declined and rejected. 

(7.) That a previous application for insurance on the lite of said 
Charles E. — had been made to the New York Lite [nsurance Com- 
pany. 

é.) That said application to the New York Life Insurance Com- 
pany had been declined and rejected. 

af 

And, tor further answer, the defendant savs that in said applica- 
tion the plaintiff declared and agreed that if the said Charles FE. 
Raddin should become, as to habits, -o far different from the condl- 
tion he was then represented in the application to be in as to make 
the risk more than ordinar-v hazardous, it should render the pohey 
nuli and void, and forfeit all pavinents nade thereon 

And the defendant says that said Charles EF. Raddin, after 

lo the said application was made and presented to the defend- 
ant COMPANY, did by Come, as to his lisatoits. so far chith rene? 

from the condition he was then re presented to be in as to make the 


risk on his life more than ordin: irilv hazardous, to wit, his habit of 


USINg spirituous liquors sbeaite Inereased, so that he used the same 
to greater eXCess than whet hn the application Was made, and in a Way 
and to an extent different from what he was represented in said ap- 


plication to use the same, where by the risk upon his life was r ndered 


Vt ry much (reater than it othe rwise would have ben 1) anid becuiie 
Traore than oredn arity hazvardous 


And the defendant savs that bv reason of the above-mentioned 
false statements in said application contained, by reason of said 


‘ ' ? ? 


wilful supp TESS] moot material facts, and by reason of the breaches 
of condition above set forth. the said policy issued by defendant 
never had any legal or binding effect upon the defendant company, 
or, if It ever had anv such etfeet. ceased to have sueh before the 
death of said Charles E. Raddin. and was altogether null and vod. 
and the de feral lant OWes thie larntitl I thane thie retl} de r 


oe 


by its attornevs, HYDE, DICKINSON asp HOWE. 


te y Dig lg Pb lab. ‘ 
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16 On the said twenty-fourth day of January the following 
motion Is filed and allowed by the court: 


Appearanes or Specral Administrator. 
United States Cireuit (‘ourt for the District ol Massachus [ts 


Fritz H. Rappinx, Special Administrator, 
/ 
Pueenrx Metuarn Lire Iwst nance Company 


And how Comes I ritz I] Raddin, ~prechal administrator coy oe wal] 
Raddin, deceased, and asks leave to appear and prosecute this action 
us pending. 

RITZ TE. RADDIN, 
by MORSE ano STONE, 
Hlis Attorneys 


Issue being thus joined, the cause is committed to a jury sworn 
according to law to trv the issue, the Hlonorable Le Baron B. Colt, 
judge of the United States for the district of Rhode Island, sitting, 
and the said jury, aiter hearing all matters and things Conecerniliy 
the same, return their verdict therein and upon theiroath say: Phe 

jury find for the plaintiff and assess damages in the sum of 
li ten thousand seven hundred and = sixty-cight dollars and 
thirty three cents. 

It is thereupon considered Ih the court, to wit, April 17th, TSS5, 
that the said lritz HH. Raadedan, poicanna tall, recover of the said Phi 1iiX 


Mutual Life Insurance Conn parns defendant, the sum oof ten thou 
<und nine hundred and eight dollars and thirty-three cents, dam- 
kes, and his costs of suit feaved 2¢ acu 

Upon thie trial of the said enuse, alter thy eYRdenece Was ¢ lepmened an 
both sides ane ir fore the issue Vis erpbritted torn Chae jury, the eat 
defendants tiled their bill of exeeptions, which was duly allowed by 
the Honorable Le Darvon 1} C aolt. judge of the lt nited States for thy, 
district of Rhode Istand, and is in the word nd figures following 


Defendant's: Except 


Uxirep States oF AMEnICA, | 
Massa Papae dts [district , 


Cjirenit Court of the Lonited State. 


Sewann Rappors (Fritz WH. Raddin, Spe belt 


Triites! 


THe Pueestx Meruart Loe eiwscrasnce Company oj 
Hhanrrornp., Cows 


’ ryt ; 
;* Phis was an action of contract ty Ec 4 sewall Radediu 
} , . — os 
run days difetarrve: seerapeast the 
‘ 
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The policy was taken out for the benefit of said Sewall, and was 
by its terms pavable to him, his executors, administrators, or assigns. 
Said Sewall having died after this suit was beoun, the same Was 
prosecute: by lis special administrator. ‘The writ Is dated Novein- 
ber 1S, 1S] 

The writ, declaration, fand] amended answer may be referred to. 
The poliey and application are made a part of these exceptions. 

[. At the trial the plaintitt offered 1h) evidence the policy only, 
without the application, The cdi fervedanet asked the court to require 
the plaintiff to put in evidence with the policy the application, on 
the ground that it formed a part of the written contract, and this the 
court ordered the plaratitl, woninst his objection, to do. No question 
was made by defendant as to the payment of premiums, the death, 
proof of loss, or sensonableness of this sult, 

After thi plamntith had rested the defendant asked the court to rule 
that there Wiis i Variance between the declaration ane the proot, ine 

asmuch as the declaration stated the consideration of the 
1 contract to be the payment of the sum of $152.10 and of an 

annual premium of 8304.20, while the policy showed the con- 
sideration to be the representations made in the application as well 
as payment of the aforesaid sums of money, and that an amendment 
to the declaration was nec “SUV, but this the court declined to rule, 
lo Which thie defendant eA pot d 

Il. One of the defenses relied Upon Was that the answer to ques- 
tion 2S in the application was untrue, and that there was a fraudu- 
lent suppression of facts as to prior applications for insurance upon 
Charles FE. Raddin’s life, and in support of this the defendant offered 
to prove —- 

(7) ‘That the plammtil, Sewall Raddin, made an application for in- 
surance for his own benetit on Charles E. Raddin’s life to the Equi- 
table Life Assurance Society Mareh 20. 1874. which was declined by 
that company; alsoon the 6th day of April, 1872, another appliea- 
tron Wilts made ir tlie plaintifl for <Initlar Insurance to the New York 
Lite lnsurance Comy ahi, whi ly Wiis like WIS declined, both being 
within three weeks of the applieation to the defendant company, and 
that thie cd fe rhedsant lieved lit know rf Lore of these applications until after 


Charles EK. Raddin’s death lt was an admitted faet in the 

a case that Charles Ek. Raddin had in April, 1872, an endow- 

ment poliev in the Equitable Life Assurance Society for 
S10.000, which was subsequently paid to him 

Upon this offer of proof the defendant asked the court to rule that 

the answer to question ZS was untrue, and that no recovery conld 


be hac Upon Liilts 


(4.) The defendant turther offered to prove that Sewall Raddin 
knew of both these prior applications and reeetions at the time of 
his ‘ipeprateation f rthe fT’ HIX Companv, and that be intentionally 
concealed the facts as to su prior applications from the defendant 


por this Oller ol rool the delenaant “Keil thre Court to rule that 
there Was a suppression of facts by the plaintiff which would pre- 
vent any recovery Upon this poles 


‘ ra} + . : . . . . 
* £ ,) Ses 2 ‘5 4 , . ‘ ’ ; “ee ® 
ic) Phi dgdelehadaunt also asned tif Malone riii¢ reo the apove 
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offers of proof that the answer to question ZS must be construed to 
Lye an answer to all the elauses of that (Question, and as such was 
misleading, and amounted to a concealment of tacts whin h the de 
fendant was entitled to know and the plait! was 
municate 

But the court excluded all the evidence so offered, declined to vive 

any of the rulings so asked tor, but did rule that if the answer 
2] to one of the Interrogatories Ob qQttestion "eS was true there 

would be no breach of the warranty: that the failure te 
answer the other bryte rrogatorl | cule stion VSis he brea hoof the 
contract, and that if the company took the detective application it 
would be a waiver on their part of the answers to the other inter: 
rogatories of that que stlon 

To all which refusal to rul and to which sd ruling the dete Te 
ant excepted. 

[11. Another defence relied upon was that the assured, Charles 
. Raddin, became, as to habits of using spirituous lgtiors, after the 
Issuing of the poliey, so far different from the condition le was re }’- 
resented to be in at the time of this pplication, as to make the risk 
more than ordinarily hazardous, and thus rendered the polrev me 
and void, according to the provisions of.téie last clause of the app 
cation. In support of this the defendant offered atong other « 
sitions that of Dr. Nathan S. Davis, of Chicage, who lad been said 
Raddin’s attending physician when sick at the Tremont [lous 
Chicago, and elswhere, during a period subsequent to the issumig of 
this policy. 

Int. y oy ane its alswer, Which Were sdnritted, were as follows 

“Did vou atany time have a conversation with him (CoB 
22 Raddin) in regard to his use of spirituous liquors 
Ans. “ Yes, sir: a number of t 

Int. 30 was as follows 

‘Will vou stute whit vou sald to dim about ait at the time of by 
sickness at the Tremont House and subsequentiv, and what le said 
to vou” 3 


—< 


mollyic) ter Calne 


TT - 43 } " ] + | ‘% ’ ‘ _ " ' ‘| + | 
Phi MAT URRIROEL Obpeced te iT) 7 Ss tst ’ «i i ' i-Ve'] Thiele . ragiel 

te ; ; , 
the court ruled that the evidence ws “lhie, atid defletpduantl 


excepted to such ruling 


IV. In rebuttal of the foregoing detenece of change of habits on the 


part of the assured after the issuing of t 1] pebsannat Ho onet 
° , ’ ¢ 43 ‘ ‘ 

ony ‘je nied Tipe mact. heart (elae*Teeed ery it | A Tey GE ‘ ti eit 

‘ . ’ ° ' : 
defendant Wills gored cyt siya’! (*T) i} ivé ri Pilfa perl | Tey it~ rears byt 
? } } ; ’ 

of the last peretnrugn, anid that at ruaaVe’ bie eto Sewall R ain of 

Its Intention to cancel thie preva den he \¢ c oter Lope ontiraryvy Was it 
y ’ , ’ ; " . 

troduced bv the defendants. and the question of ehangwe of habits 


’ 


, , 
knowledge thereof bv the Gommpany. notice to Sewall Raddin. re cerpt 
‘vt pore rriktitn aiter KTCOW Lecedere ~abbied WAIVeEeT Were bb St.etapditewd tee Line 
mary. 


Thy eourt lristruy teal thi JUPS iis folie \\ - 
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25 Charge to the Jury. 
Cor, ip 

Mr. ForeMan AND GENTLEMEN OF THE JURY: This 1s a suit 
brought by the administrator of Sewall Raddin against the Phoenix 
Mutual Life Insurance Co. of Hartford, Conn., upon a policy of in- 
snrance for the amount of S1LO000. The name of th assured Wiis 
Charles EB. Raddin, and the insurance was taken out for the benefit 
of his father, Sewall Raddin, and payable to Sewall Raddin, Ins 
executors, administrators, or assigns. ‘This suit is now brought by 
the administrator of Sewall Raddin, claiming the amount of this 
policy. 

Gentlemen, the policy is adimitted—that is, the defendant com- 


pany admit that they made a policy of this character for the sum of 


£10,000. There is also no question raised as to the payment of pre- 
miums by the assured, nor is there any question raised as to the 
proofs of death; but, gentlemen, the defendants do claim that they 
have a valid defence to this action upon the ground, first, that the 
assured inisrepresented to them in the answer which he made to 
the question with respect to the habitual use of Intoxicating liquors 


or opium, and also that the assured was euilty of the Violation of 


that provision in the application respecting any change In 
24 the habits of the assured during the running of the poliey 
which should make the risk a more hazardous one. 
Crenitlenis n, so far as this matter comes before vou for considera- 
tion vou will address yourselves to these two defenses, namely : 
Whether the ussured, at the time this policy Was taken clit Upon the 
25th of April, IS72, made a false answer to question No. 10 in the 
application, which is as follows : 
“Is the paerty addicted to the habitual use of spirituous liquors or 
opium 2 '—to Which the assured alin We red iy No. 
Also whether he has been guilty of a vielation of this provision, 
which is as follows: 
“Should the applicant hecomeasto his habits so far different from 
condition how represented to be as to make the risk more than 


, 
; 
ordinarily hazardous thi poliey shal] becom nui] anid vod.” 

This is the contract entered into between these twe parties, ane if 


} } ! . ’ ° . . . 
the assured is guiltv of the violation of this contract in either one of 


the two res] ects alluded to the COTLEPRATIS have it vajid defence to this 
action. 

You will tirst address yourselves, gentlemen, to the consideration 

Whether the party, at the time of this insurance, or at the time 


20 this capped ation Was signed, was addicts (to the habitual use 

of spirituous liquors or opium. That is a question of fact tor 
you to determin Upon the evidence, Whether the assured on the 
Zoth of April, IS?2, was addicted to the use of spirituous liquors or 
opium. And secondly, whether after that, and up to the time of his 


death, his habits we re so Ia 


litferent from what thev were at the 
time the poles Wiis tak hn out as to make thre insurance risk Wore 
than ordinarily hazardous. You are aware, gentlemen, from the 
testimony as It has gone in, that the main defene upon which the 


ae aii 


ee. 


r- 


lay, 
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company rest is that the habits of the assured, during the running 
of this policy, and especially for several vears prior to his death, had 
changed, and that hie lia become ached teal to the habitual list of 
spirituous haquors eo as to render the risk one more than ordinarily 
hazardous. Well, that is a question of fact for vou to determine 
Upon the testimonyv—u pon thie te STLPELOTLS for and agvalnst that tact— 
whether the habits of the assured did change during the running of 
this policy “O as to re nder thie risk more thrsava ordinarily hazardous, 
That is a question of fact, which you are to determine upon the evi- 
dence submitted te vou. 
But, gentlemen, further than this, if vou should find the assured 
was not, at the time this polley was taken out, addicted to the 
2b habitual use of intoxicating liquors or opium, and if you 
should find that, during the running of the pohey his habits 
had not changed so as to make the risk more than ordinarily laz- 
ardous, then the plaintiff would be entitled to recover the amount of 
the Insurance—that is, if vou should tind for the plaintiff upon this 
question, he would be entitled to recover. [If vou should tind for 
the defendant, gentlemen—thatis, if vou should tind that the assured 
here Wiis addicted Te) the habitual Use Of Intonxilentitvg bars ial the 
time this poliey was taken out, or duriug its continuance, so as to 
make the risk more than ordinarily hazardous—then vou will ad 
dress VOu rst lves te another consicde Paco), weirder 1 this: whethes or 
net there has beeen it Willy Poon thie part of thus COPEL Para’ 


. . - - . . ' * } ’ _ ’ ‘ . 
Now the position of ‘ rch side with Dees een co Tipe - ,¢*s beaty eo] \\ iiVerl 
. . 8 rary . ' ' ' ' 
is about this: The plaintiff claims that there has been a watver, by 
the msurance companuv, Of anv tulsrepresentution to therm with re 


} } ; . 
spect to thi hal its cod Cine assured. of the fuilure to inform the eom 


| , 
pany with respect to thre habits of the assured: that there las been a 
. } ’ } } } } ; ; 
waiver In this, namely, that after the companv lad knowledge of 
' ; , ‘ ' 
the habits of the assured. or the change in lus habits. ther 
ya accepted a premium from the assured on or about the 2oth of 
ea | sees ‘ ; ° , ’ +} ' H ‘ | 
Am | ISS] | inthe than this bie? Pela r Cliadtnis thigat thye 
. ’ . +) ] ; F ’ , a 9 — Das ] , ‘ . . ; ; ’ . ’ . ‘ ’ si 
Spiele (oi Lide (Peepe Liediaadhe dle! rye phat! i W coWoie a Eat at gre gitie j fr] iif 


pavinent of the premium, the mere silence on the part of the defend 
anit COMPA, alte r knowl dere of this change in habits. al- ‘Wat a 
waiver of the violation of the conditions tient = ) tlpee an 

In answer to this the defendant corm no the first plac 
that before the pavinent of the premium thev had no Knowledge of 
the change in habits of the insured nd further thev sav that after 
thev did have knowl Lore thy V notified thie }i* Peay. oor fi] pi riori Zen] 
agent ; ana further than that thie eav that even i tine i net 
notified the imsured mere silence on their part. after know 
would not work a waiver on their part t 

Now, cre ntlemen, with respect to this wstion of waiver [| shall 
charge vou as follows: That if the , 
edge of the fact of the change in the habits of the assis orior to 
the receipt of the premium by them of Apri 2, TSS], of retnt at 


differ hntiv, if, alter know ledge bey them of the change lb the tintits 
of the assured, they accepted the premium, that wotid be a WalVvel 


5 oes 
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on their part of this alleged violation of the condition or pro- 
28 vision in this policy, for, gentlemen, the law says that an in- 
urance Company, after they have knowledge of any misrep- 
resentation or violation made by the assured, shall not do any act 
whereby the pears insured shall be prejudiced, It they do then the 
company are estopped from setting up that the contract 1s forfeited 
by reason of the breach of any such provision ; so that, gentlemen, 
vou will see that it is a very important question of fact for you to 
determine in this case upon the subject of waiver, namely, whether, 
under the evidence as it has gone in to vou, this defendant corpora- 
tion had knowleds i Ubie changed habits of the assured at the time 
the premium of Apri moth was previa, Ot course the defendant de- 
nit “ that were Was ally KNOWL dve.as | have sald—denles that there 
Was any knowledge prvvious to the payment of the premium. Now, 
cventl leh, VOU are to determine pron the evidence, first, whether 
there was any knowledge on the part of this company of this change 
of habits; s CONMGLY, whether that knowledge Was received prior to 
ayment of the premium of April 2oth, 1881. 
There is a second ground of waiver which the plaintiff also sets 
ihere. Tle savs that the silence of the company after they 
e change in the habits of the assured was 
a Waiver, or rather that their failure to notify the assured of 
the change In labits after they had knowledge worked a waiver of 
any Violation of this provision in the policy. Upon that point J 
think the law is clear and very reasonable. The question is whether 


Hy bievc] 
au * at 


the assured was prejudiced at all by that that silence—by the failure 
of the company to give notice. Of course the defendant says here, 
with respect to this second ground of waiver, first, that it did give 


notice to the assured, that it sent its authorized agent down to see 
Mr. Sewall Raddin, and that this agent or adjuster notified Mr. Sewall 
Raddin, and therefore notified the party insured; and furcher than 


that, of course, the defendant- says that they were not bound to give 
anv notices 


Now, gentlemen, upon this question, this second ground of waiver, 
you Will,upon the facts presented, determine this: First, vou will de- 
termine whether th: npany did actually give notice to Sewall Rad- 
din: Chait is, Sewall i daly (iehles that this Pail) represe nted himselfas 
the agent of three lpany, buat vou will recall all the testimony for 


and against that question, and vou will determine, first, whether 
sv wall ir Mid Was hotlhed, aitel Know ledu by the Insurance COll- 
panv.of t! beat rep thas assured s habits: and the 1} you will 
0) determine, secondly, whether the assured was prejudiced at all 

by the fat i“ t thy TED pATN Too ariyve such a notice. Of course, 
if the company d tuaiiv give such a notice this second ground of 
Walver falls to the ground; and even if the company did not give 
such a notice, then must tind trom: thre testimony that the as- 


sured Was por ett y the tarture of thre CODD to clive such a 
notice Tf the assured was net prejudiced in anv way by this silence 
of the e mipany, t rh tlie would not waive the right to insist Upon 
this forfeiture. Dutait the assured, by reason of that silence, did any 


‘t or omitted to do anv act. which prejudiced him, then the silence 
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of the company becomes material, and 
pavinent o. the premium they could 3 


been guilty of the violation ot 


per 


Now, geatlemen, | will briefly rep 


you. In the first place, vou wil 
Whether thre fissure d Wiis addict d 


liquor; and by habitual us 


Use of liquor, hor 1s it perhaps iin) 
But what were his habits 
ol the c nstant habit. oft 


it. is What the term 


that you will take up all thi 
and determine, first. whether a 


itaigei' 
; 


or during the running of it, down to t! 
guilty of the habitual use of intoxies 


so change in this respect, during thy 
make the risk more than ord) 1] 
tion. If vou find in favor o 
of the «le fendant’s CASC, beeut 


avor 


tion. If you find in 


euilty, then Vou will cory fay 
\4 | 


COT P MATES lias Or not Wal 


this subject of waiver \ 
gone in whether, as an 
] 


Knowleduve of the ec 


—— 


of April, when the pret 


amounts to a wWalver, 
hac ha kK rOW le dor : thi 
fendant. and this cLeeTed) 


a ° ) 
vou should tind 
pe that the COPA 
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RHOW Maeve, ane 


Of course, vou will se 
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of the last premium, April 25, 1SS1, pending such investigations, 
would not amount to a waiver, especially if a much larger sum was 
tendered back when full knowledge was had by the Company. 

The court refused these requests, and the defendant excepted 
thereto. 

The jury found for the plaintiff for the full amount of the policy 
and interest. 


The defendant prays that his foregoing exceptions may be allowed 


by the court. 
A true record. 
Attest: JOHN G. STETSON, Clerk. 


3 Unrrep STaTes OF AMERICA, | 
Massachusetts District, j 

I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the fore- 
going Isa true COPY of the record and of all proceedings in the cause 
of Fritz H. Raddin, special administrator, v. The Phoenix Mutual 
Life Insurance Company, in said cireuit court determined, 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court at Boston, in said district, this first day of Sep- 
tember, in the vear of our Lord one thousand eight hundred and 
elyhty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
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35 Bond vi Writ of Error. 


Know all men by these presents that we, The Phenix Mutual Life 
Insurance Company, il corporation created by and duly organized 
and established under the laws of the State ut Connecticut, iis prin- 
cipal, and John K. Norwood, William Stuart. and James C. Stuart, 
alt of Lawrence. 1) sald district, as sureties, are hele ana firmly 
bound unto Fritz HT. Raddin, ot Livin, In the district of Massachu- 
setts, special administrator of Sewell Raddin, late of said Lynn, in 
the full and just sum of sixteen thousand dollars, to be paid to the 
sald Fritz II. Raddin, special administrator as uwforesaid, certain 
attorney, executors, administrators, or assigns: to which pavinent, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated the fourteenth day of March, in 
the vear of our Lord one thousand eight hundred and eightv-three. 

Whereas lately at a cireuit court of the United States within and 
for the district of Massachus tts, ima suit ele pending Insaid court be- 
tween said Fritz HL. Raddin, special administrator of said Sewell 
Raddin, plaintiff, and the said Phanix Mutual Life Insurance Com- 
pany, defendant, judgment was rendered against the said Pheenix 
Muinal Life Insurance Company; and the said Phonix Mutual 
Life Insurances Company having procured a writ of error and tiled 
il Copy thereot In the clerk's othece of the said court to reverse the 


d 
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judgment In the aforesaid suit, and a citation directed to the said 
Fritz H. Raddin, citing and admonishing him to be and appear at 
il Supreme Court of the ( rritedl Stites to be holden ut Washington 
on the second Monday of October next: 

Now, the condition of the above obligation is such thatif the said 
Pheenix Mutual Insurance Company shall prosecute its said writ of 
error to effect and answer all damages and costs if it fail to make its 
plea good, then the above obligation to be null and void - otherwise 
to remain in full force and virtue. 

PICENIXN MUTUAL LIFE INS. CO., 
By J. M. HOLCOMBE, Seeretary. [Lo s. 
JNO. K. UNDERWOOD. L. 8) 
J.C. STUART. a 
WM. STUART. 8 


7 
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Signed, sealed, and delivered in presence of— 
HARRY CORNWELL. 
CLARENCE E. MORSE, to J. KON. 
EMILY Eb. CURRIER. 
CHARLES N. BELL, to WLS. 


Approved. "* JOHN LOWELL. 
/- ‘. Curcuil Judge 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for the 
first cireuit and district of Massachusetts 

Attest: JOHN GSTETSON, 

Cit t. a eG €. Muss Jhiat 


Endorsed on cover: Massachusetts ©. C., U.S No. 358. The 
Phaenix Mutual Lite Insurance Company, plarntiffin error, ex. Fritz 
HH. Raddin, special administrator of Sewe!] li vdedin, decenus 7 heals d 
Sth October, DSSS. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TEEM, I=s5. 


No. Ros. 


UNirep STATES OF AMERICA 


Tue Pucenrx Metruar Lire INsunance Company, Plamtitl in Error. 
is 


hraitz H. Rappin, Special Administrator of Sewell Raddin, Deceased 


d lore itie vil 


} 


In the above-entitled case it is hereby agreed that thi copy of the 
Insurance policy omitted by mistake frem the record may now be 
made a partof the record; and the clerk is hereby requested to print 
sald copy of poliey and also this agreement and to attach the same 
to the record as originally made up 

HYDE, DICKINSON & TOWE, 
Hl. ID. HYDE, 
Alto a for Pri in Error 


MORSE & STONE, 
Rn. M. MORSE, Jn 
Attorney for lh fy nolan 


[Endorsed:| No. 355. Supreme Court US. T8856. October term 
The Phenix Mutual Life Insurance Co, plthin error, vs. Fritz 
Raddin. Stipulation making paliey part of record. [ Stamped: | Other 
Supretae Court US. Filed Apr. I Tss6. James TH. McKenney, 


clerk. 


[NITED STATES OF AMERICA, | 
Dustrict of Mirssach ise ffs } 


& Jobln i. Stetson. clerk of the errenit court of the United States 
for this district of Massachusetts, within tise TPs! hed al ocir bit. «ert 
tifv that the annexed Paper is a trie copy of Une proiies whieh 
made apart of the bill of exeeptions in the case of Fritz PP Radda 
special administrator, air aT | . NIuy } | I ifs it reatpetee € ay 
panv, in said cireurt court determined hd now peeling 
Supreme Court of the United Stat \ mS. OClclober tert PSs. 
aprernl writ of error to suld cireultl court 

‘Thre said pric’ is referred to on praagre IS of the orreinal tray rit 
of record, and on praagre biciine Olof the transertpt of record 7 


hii sablil supers topes C cotared 


) 


In testimony whereof [ hereunto set my hand and afhix the seal 
of said circuit court at Boston, in said district, this twenty-fifth day 
of February, in the year of our Lord one thousand eight hundred 
and eighty-six, and of the Independence of the United States the one 
hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. | 


JOHN G. STETSON, Clerk. 


Poaenix Murvat Lire INsurance Company, Harrronp, Conn. 
| Vignette. | 
Age, 39 years. Annual premium, $504.20. 
No. 62542. Term, life. Annual payments. $10,000, 


This policy of assurance witnesseth: That The Phanix Mutual 
Life Insurance Company of Hartford, Conn., in consideration of the 
representations made to them in the application for this policy, and 
of the sum of one hundred & fifty-two dollars and ten cents, to them 
duly paid by Sewell Raddin, father, and of the semi-annual pay- 
ment of a like amount on or before the twenty-fifth day of April & 
October in every year during the continuance of this policy, do 
assure the life of Charles KE. Raddin, of Lynn, in the county of 
Essex, State of Massachusetts, in the amount of ten thousand dol- 
lars, for the term of his natural life. 

And the said company do hereby promise and agree to pay the 
amount of the said insurance at their office in the city of Hartford, 
Conn., to the said Sewell Raddin, father, or his executors, adminis- 
trators, or assigns, in ninety days after due notice and proof of the 
death of the said party whose life is hereby insured, any indebted- 
ness to the company on account of this policy being first deducted 
theretrom. 

And the said COMPANY do further promise anid ayree that if, after 
having received not less than three (3) annual premiums, this poliey 
shall be surrendered while in force a new poliey will be issued for 
the whole amount of even dollars of annual premiums received by the 
said company (subject to any indebtedness on account of premiums) 
without subjecting the assured to any subsequent charge except the 
Interest annually in advance on all indebtedness on this policy. 

This poliey is issued and accepted by the assured upon the fol- 
lowing express conditions and agreements : | 

hirst. If the said Charles E. Raddin shall at any time during the 
continuance of this poliey, without the consent of the said company, 
previously obtamed in writing, visit any part of the western hem- 
sphere lying between the tropies, or of the eastern hemisphere be- 
tween the $6th parallel north and the tropic of Capricorn, or engage 
In the manufacture or transportation of gunpowder or fireworks, or 
In submarine operations, or in any military or naval service whatso- 
ever (the militia notin actual service exe rote d),orin case he shall dte 
by the hands of justice, or in or in consequence of a duel, or of the 
violation of any law of these States, or ot the Lo nited States, orot any 


a : 


other country which he may be permitted under this poliey to visit 
or reside in, or if any of the declarations or statements made tn the 
application for this policy Upon thie faith of Which this polley Ix 
Issued shall be found in any respect untrue, or In case any note 
given for the cash part of prem (ot) this polley shall riot be prautel 
at maturity, or in case the interest is not paid annually in advance 
On any hotes which mia be olven for any portion of the prretoiunis 
on this policy, then and in every such case this poliey shall be null 
and void. 

Second. Ifthe said premiums shall not be paid at the office of 
the Company in the city of Hartford, Conun., or to an ‘agree of the 
company on his producing a receipt signed by the president or sec- 
retary oll or before the diate above mentioned, then 1) every such 
case the said company shall not be lable for payment of the sum 
Insured or any part thereof, and this policy shall cease and deter- 
Tile. 

Third. In every Ciuse When this poliey shall cease and determine 
or become or be null and void all puavinents thereon shall be for- 
feited to this company. 

ln witness whereof the said Phasnix-Mutual Life Insurance Com- 
puarny of Hartford, Conn... have, by their president and secretary, 
signed and delivered this contract this twenty-fifth day of April, one 
thousand eight hundred and seventy-two. 

A. ©. GOODMAN, President 
J. M. HOLCOMBE, Secretary 


Changed from annual April o, 1S7% 


Proofs of Lh ath, iit qe red. 


Ist. A certificate from the physician who attended the party during 
his last sickness, stating particularly the nature of the disease, its 
duration, and the time of death. 

Priel. A certificate ola disinterest d ae uaintanee of thie deceased 
certify Iny to the time and fact of his death and that he or she was 
the pre Psat Insured by that name: ih this COTHEP RATES 

ord. A certificate from the undertaker, sexton, or clergyman who 
ofticiated at the fran ral of the decease d canned “AW the body ltite rred 

Ith. A certificate from some intimate frend of the deceased re- 
Specting the continuance of bis te biipe rate habits lipe te the time of 
death 

These several certificates should be sworn to before a hidigeietrate 
or oth r ofhies r qualith ( te caedtrpinniste r Aa oath c+] affirmation 

Also il certificate freon thie secretary of stute af cle rk of coturt thrat 
thre hhacistrate Whe edininist read the «ath or aflirmation is duly 
authorized to do se 


The insured will please take notices that no receipt for premium 
on this poltev is valid unless signed by the president or secretary of 
the COMPHINEY al Hartford, Conn... and that no cagresnat has authority tM 
reecive any pretium without first presenbiripe ii regularly signed 


receipt from the president or secretary, or to interline, alter, or other- 
Wise change any policy, or to receive uny premium after date of its 
heing due without special permission from the officers of the com- 


pany. 

[ Endorsed 4 Copy. Life policy No. l. No. H2S842. The Pheenix 
Mutual Life Insurance Company of Hartford, Conn. Insurance on 
the life of Charles E. Raddin in favor of Sewell Raddin. Amouni, 
$10,000. Date April 25th, 1872.) Term of life. Semi-annual pay- 
ment, $152.10. Policy, $1.00—8155.10. Register, . Page, 
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Supreme Court of the Cited States, 


OOOhTOOREIEE “PRLEENT, leet. 


No. 104. 
THE PHOENIX MUTUAL LIFE INSURANCE COM. 
PANY, Plaintif’ in Ervor. 


oP 


q PRITZ H. RADDIN, Speer! Administrator of sewn 


RADDIN, deceuse fe 


BRIEF FOR PLAINTIFF IN) ERROR, 


hiutrodu haesii. 


= . This case comes before the Court on a writ of error to thy 
a (irenit Court of the United States tor the District of Mas-a 
chusetts, filed in this Court Oet. &, 1885. 
The action was commenced Nov. 1S, TSS], Dy Sewell Rad- 
din-as plaintit!, against the Phoenix Mutual Life Tnsurane 
Company iis defendant, and = Woes brought foo reeover thy 
“mount of a certain josuranece poles issued yy the defendant 
in favor of Sewell Raddin on the life of his son. Charles E 
Raddin. 


Sewell Raddin having died after the commencement of th: 


"rt tT 
BR ite hae 


BRIEF IN 


FOR PLAINTIFF 


action, Fritz Hl. Raddin, bis special administrator, duly in- 
tervened as plaintiff. 

The case was tried to a jury in April, 1883, the Hon. 
LeBaron Lb. Colt. Cireuit Juduve, presiding, The verdict 
was a general one, and in favor of the plaintiff Raddin. 

The defendant insurance company, being aggrieved by 
various rulings and refusals to rule, and by various instrue- 
tions given to the jurv, and by the refusal to give Instrue- 
tions praved for, duly claimed and file it ACE ptions, which 
were duly allowed (see Record, }). id). ancl the dete nelant 
insurance company (now plaintiff in error) respectfully asks 


that its exceptions may be sustained, 


Brier STATEMENT oF Facts. 


i the early spring oft LYe+ sewell Recldin arc hits “One, 
(‘harles E. Raddin, a dealer in) shoes, were both living in 
Livin, Nass. The son had beeome indebted to the father 
in the sum of S10,000, and the father was desirous of taking 
outa poliey of insurance on lis life by way of security. The 
son already beld an endowment poley tor S1LO,0000 in) the 
Equitable Life Assurance Society on his own life and for his 
own benetit. The tuther, presumably because it would be v° 
easier to obtain a poliey where bis son had suecessftully passed 
an eXamination, first made application Marcel 20; 1872, to the 
Mquitable Lite Assurance Company for a second policy for 
his own benetit on the lite of lis son (see Record, }). 14). 

Phiuis application Wits rejected, The Pe'tisatl why does not 
fully appear: bat perhaps it was because the Equitable In- 
surance Company felt that they had as much risk as thes 
Wished to tuke on. that life, anid possibly, also, they Trea 


have discovered an unusually rapid action of C. FE. Raddin’s 


BRIERE PLAINTIFF IN) Bin, ? 


Pook 
. 


heart, which made the risk an undesirable one (sce Reeord. 


pp. @ and S&S). 


This attempt baving proved unsuecesstul, Sewell Raddin 
rnmedintely — April S. Zere. eloht da - at ibis first 


application, made appheation for similar insurance to the New 
York Lite Phsurance Company, 

This application tise Wis rejected, The Peri '} wlis does 
not fully appear, but at i not unlikely that the medieal 
eXnliner Theses have detected =Vilip totes idienti ww Tipe lisatnit- 
THY lise of ~piPituotis lipuions, cr! possi lily thes Hh pave 
learned of the refusal of the Equitable Company to issue a 
second poliey, 

Sewell Raddin must have learned by this time that it was 
not an Cis thine te oletsin the posuranes lie (ie <ired § buat 
he still persisted my ohis efforts, and April 25. 1872. less 
thin four weeks after lit first unsuces stil TT Da ition, sro 
4 little more than two weeks after his) second aitbemapot, hye 
minde | thire tris, site sored sitied pres nted an tp] Hrention 
to the Pheonix Mutual Life Insurance Company, the de- 


1 


fendant i this case. To the qqibesTiom oth Ulais apy lheation, 
asking whether his son was addieted to the halvtual use of 
spirituous lhguiors, he answered, ~ No (see Record }?. 1. 
“uestion 1()) : atid to question Waki, Ila- any applieation 
been ninde Te? this or tThN oot tae r COUPEE P aE lor nsstiranee off the 
lite of the parts f It ~<o. with what result” Woihiat amount- 
are now assured on the lite of the party, ard in wlint COMP Mt 
Hies / It already assured in this COMPANY, state the number of 
poliev, lie made reply , SDM, baguttable Lat \sstiranes 
sa ety. He then signed a statement sh ier Tie’ Wits aware 
throat unis untrue of fraudulent answer, OOP EDN Stipe ss ton at 


facts in revard to the health, habits. or crreumstances of the 


4 BRIEF FOR PLAINTIFF IN ERROR. 


party to be assured, would vitiate the poliey: and also de- 
elared that his answers to questions were fair and true, and 
aevreed that the application should form the basis ot the 
contract for insurance, and that anv untrue or fraudulent 
answer, any suppression of facts, or any change of habits 
making the risk more than ordinarily hazardous, should 
render the policy null and void. 

The detendant insurance company, having no knowledge 
of the prior unsuccesstul attempts to procure Insurance, nor 
of any habitual use of intoxicating liquors on the part of C. 
KE. Raddin, issued a policy of mmsurance for $10,000) on the 
life of the latter, pavable to Sewell] addin. It Is (oth this 
policy, obtained under these circumstances and by these rep- 
resentations, that this action ts brought. 

Charles EF. Raddin, after the issuing of this policy, went to 
Chicago, and was there sick at the Tremont Tlouse and else- 
where (see Record, p. 15). 

One of the questions submitted to the jury was, whether 
or netit was true that Charles EF. Raddin at the time the 
application Wits rinde Wiis addicted to the habitual lise of 
spirituous liquors (see Record p. 16): and another was 
Whether or not after the issume of the poliey, and upto the 
time of lis death, his habits in this particular were so fat 
different asto make the Insurance risk more than ordinarily 
hazardous. 

The verdict of the jury WAS 2 Or neral verdict (no separate 


questions being stated tor them to answet re that it is not 


possible Ta) tel] frou) thie reve ore what eonelusion the urs 
came to on these grounds of defence. It may well be that 
the yar ; while they were of the opinion that (hharles kK. 


addin was addicted to the habitual use of spirttous liquors, 


BRIEF Fok PLAINTIFF IN EBREOR. 


and that the habit grew upon him so that he indulged im 
them to excess, nevertheless were constramed to. tind tor 
the plaintiff by the instructions of the Court: on the point of 
waiver. It appears by the judye’s charge to the jury (see 
Record, pp. 16-20), thatin April, TSs1, the suspicions of the 
lefendant insurance company had been aroused in regard 
to the habits of Charles E. Raddin, and that it was making 
an investigation to satisfy itself whether they lad become se 
fur changed as to make the risk more than ordinarily hizard- 
ous, and such as would justify it: in treating the poliey as 
forfeited. 

While the company Wis conducting ther investigations 
in good faith and with reasonalle despatel (see Record, pp. 
Lf, 2), and had nat completed the same. a premium brevcca nae’ 
pavable, and was received by the company on April 25, 
ISS]. At a subsequent date, when full Knowledge was had 
by the company of C. Eb. Raddin’s condition, the amount of 
this premium was tendered back to Sewell Raddin (see Ree- 
ord, pp. 19 and 20), who refused to receive i 
Charles EF. Raddin died July Ts. 15st. 


Questions INvoLV ep. 


The questions involved, eleven in number (see Record, 
pp. 14, 15, 18-20), may be sucemetly stated a- follows :— 

First. — The ruling that there was no roeriaace between 
the declaration and the proof touching the consideration of 
the contract sued upon. 

Second, — The refusal to rule, on the offer of proof made 
by the defendant insurance company (see Record, po 14 i) 
that (Juestion 2s of the ” Appl ation was answered untruly. 


Third. — The refusal tw rule, on the oftles of root ninde 
} 


() BRIEF FOR PLAINTIFF IN) BREeOR. 


by the defendant insurance company (see Record. p. 14 (| 
and [%)). that there was a wilful suppression of facts by 
Sewell Raddin. 

Fourth. — The refusal to rule. on the above-mentioned 
offers of proof, that the answer to Question 28 of the ” Appli- 
ention was misleading and fraudulent. 

Fitth.—Vhe exclusion of all the evidence set forth in the 
above-mentioned offers of proof (see Record, p. 15), and 
the withdrawing from the jury of all the questions involved 
therein. 

Sirth. — The ruling: — 

“that if the answer to one of the interrogatories of (Juestion 
28 was true, there would be no breach of the warranty: that 
the failure to answer the other interrogatories of Question 28 
isno breach of the contract ; and that if the company took the 
defective application, it would be a waiver on their part of 
the noswers to the other interrogatories ot thisat question.” 


Seventh, — The exclusion of Charles E. Raddin’s state- 
ments to his attending physician, when sick at the Tremont 
House, Chicago, subsequent to the issuing of the poliey. 

Kighth, —Vhe instruction to the jury, in substance (see 
Record, {>}. 17-1%), that the receipt of a yo mium by the 
Insurance company, after anv knowledge, however slight, of a 
change of habits of Charles E. Raddin, would as a matter of 
law of itself Op rite as n waiver, 

Ninth. -_— The instruction to the jury . in substance, that the 
defendant insurance company, on receiving any knowledge 
of anv change of habits on the part of C. E. Raddin, was 
under it duty to rive notice ot the sume to Sewell Raddin. 
and that i failure to cive such notice would Operate as i 
Waiver, in case Sewell Raddin was in any Way prejudiced by 


the want of notice (see Record, pp. 17-1"). 


BhikkF FOR PLAINTIFF IN) EhRhoOk. 


Tenth, — The retusal to instruct the yury is requested, itt 
substance, that the poliey would be vitiated by a breach of 
condition, without a notice of cancellation from the tisurance 
company to the assured (see Record, pp. 1. POY 

Eleventh, — The retusal to instruct the jury as requested, 
In substance, that the defendant insurance company was 
under no duty to give any notice to Sewell Raddin as te 
change of habits of C. FE. Raddin, at least until it bad com- 
pleted its investigations touching the same, provided itacted 
in good faith and with reasonable dispateli: and that the 


receipt of a premium, pending investigations so made, would 


not amount to a waiver df the premium was tendered back 
when the COMpPany had obtained full kKnowledee (see Record, 
pp. 14, 20). 

After a more detailed speciiication of the errors relied 
(nh, the several questions shove mentioned will be dis tssed 


in them order. 


ASSIGNMENT OF ELRORS. 


1. 
At the trial, after the plametuth, Peechein. level rested lis ease. 


the defendant iisuran .° COrthy) bhi ashe | thre ( mirt toe ruil 


that there was a variance between the declaration and the 
proot, Inasmuch as the declaration stated the considerntion 
of the contract to he the praSdinenit of the sum of Sbov.l 
and of an annual premium of 8504.20; while the proties 
showed the consideration to be the representations made i 
the application as well as paviment of the aforesaid sums of 
Prieotiery ° ne that tli amendment to the declaration was neces- 
sary. 


Dut this tha (court cle linn | la rile . area thie detendant “X\- 


| 
i 


cepted f =e’ Reco) 1, pp. | -B ; ana aniehaiment tes ita rad. 


ba BRIEF FOR PLAINTIFF IN) BRROR. 


This refusal to rule as requested, it is respectfully sub- 


mitted, Was an error. 


I]. 


One of the defenees relied upon was, that the answer to 
(Juestion 28 in the application Was untrue; and in support 


of this, the detendant offered to prove : — 


“that the plaintuT, Sewall Raddin, made an application 
for insurance, for his own benetit, on Charles EK. Raddin’s 
life, lo the haguitable Lite Assurunc: Society, Mareh 2) 
Is72, which Wiis declined Hy that COTLPMANY 5 tlso oon the 
sixth dav of April, 1872, another application was made by 
the plaintiff, for similar insurance, to the New York Lite 
Insurance Company, which was likewise declined, both be- 
ing within three weeks of the application to the defendant 
COTpans . and threat the detendant lisacd ne knowledge ot these 
applications until atter Charles E. Raddin’s death. 

“Tt was an admitted tact in the case, that Charles E. Raddin 
had in April, i872, an endowment poliev in the Equitable 
Lite Assurance ae. t Toa for S10 000), - eh Wiis subsequently 
pail to him. 


Upon this offer of proof, the detendant asked the Court to 
rule that the answer to (Juestion 2S was untrue, rd that ne 
recovery could be had upon this policy. 

The Court declined to give the ruling asked for. and the 
defendant excepted (see Record, pp. 14 and 15) 

This refusal to rule as requested, it is respectfully sub- 


mitted, Was an error. 


IT. 
One of the defences relied upon was, that there was x 


fraudulent suppression of facts as to prior applications for 


BRIEF FOR PLAINTIFF IN) ERROR. 


insurance upon Charles FE. Raddin’s life: and in support of 


this, the defendant offered to prove : 


— (a.) © That the plaintit®, Sewall Raddin, made an applica- 
tion for INsuranee, for his own breenietit, (ti Charl . kK. Raddin's 
life, to the Equitable Life Assurance Society, March 2%, 
S72, which was declined by that company: also on the 
sixth day of April, 18¢2, another application was made by 
the plaimtiff, for similar insurance, to the New York Lite 
Insurance Company, which was Tkewise declined, both 
heimag within three weeks of the applreation te the detendant 
company, and that the defendant had we knowledge of these 
applications until after Charles Ek. Raddin’s= death. 

“Tt was an admitted fact in the case that Charles I. Rad- 
din had in April, 1872, an endowment policy in the Equitable 
Life Assurance Society for $10,000, which was subsequently 
patil to him.” 

(4.) The defendant further offered to prov 
“that Sewall Raddin knew of both these prior applications 
send rejections at the time of lis 7 eration Ti he Pheents 
Company, and that he intentionally concealed the faets as 
Ter stu I prior applications from thie defend itil 


Upon this offer of prot, the defendant asked the Court to 
rule that there was a suppression of facts lw the plamtifl 
which would prevent ann recovery tpot tlit- }? Tit \. 

But the Court declined to vive the ruling so asked for, and 
the defendant excepted (see Record, pp. Pd and lo). 

This refusal to rule as requested, if is) 9m speetiully stub 


niitted. Was amberror, 


uf 


The defendant also asked the Court to rule, prenny thie abeowe 


otters of proof set forth in assignment of errors No. TIT... 


“that the answer to (Juestion 28 of the appleation must bes 
construed tor bre an nbsewer te ll the el] ~' { 1] 


1) BRIEF FOR PLAINTIFF IN ERROR. 


und (that) as such (it) was misleading and amounted to a 
concealment of facets, which the defendant (company) was 
entitled to know and the plaintuP (Ra ldin) was bound to 
communicate.” 

But the (Court declined to vive the ruling s() asked for. ania 
the detendant excepted fsec Record, })}?- 14 and 12). 

This refusal to rule as requested, it ts respectfully sulb- 


nbitted, Was anerror. 


# 

The Court excluded all the evidence offered, as above stated, 
in tssignment of errors No. Tif... anid there yy withdrew from 
the jury all the questions involved therein, viz., (1.) The 
truth or falseness of the answer to Question 28 of the apphi- 
ention. (2.) Whether or not there was a traudulent sup 
pression of tuets as to prior app lieations for Insurance, (od. } 
Whether or not the answer to Question 28 of the appheation 
Wits misleading and fraudulent. 

The detendant duly excepted (see Record, pp. l4and 14). 

It is respectfully submitted that the above questions were 
properly for the juan’ ; th if the evi Leone ‘' offered iis aforesaid 


| 


Wis COM pete ie “nic Its ee NCiSIOn Was nb error, 


a. 
The Court rufed 


That aif the answer to one of the interrogatories of (Jues- 
tion 2S was true, there would be no breach of the warranty 
that the fuilure to answer the other interrogatories of (ues- 
tion 2S is no breach of the contract : and that if the COLDPLAY 
took the deter tive application, it would be a walver, (oli their 
part, of the answer te the other interrogatories of that 
question.” 


BRIEF FOR PLAINTIFF IN) Bor, 1] 


To this ruling the defendant excepted (see Reeord, po 15). 

It is respectfully submitted that the making of the above 
ruling Was an error, 

Vil 

Another defence relied upon was, that the assured, Charles 
ky. Raddin, became, as to habits of using spirituous liquors 
after the issuing of the policy, so far different from the con- 
dition he was represented to be am. at the time of this ap opoli- 
cation, as to make the risk more than ordinarily hazardous, 
and thus rendered the policy null and void, aecording to the 
Provisions of the last clause of the apopedi ation, 

In support of this, the defendant | insuranee company 
offered, among other depositions, that of Dr. Nathan Ss 
Davis, of Chicago, whe licacl been mite Readdin’s attending 
phvsician, when sick at the Tremont Tlouse, Chicago, and 
elsewhere, during a perion ~tibsentn nt to the Isstiine of thes 
poltes ° 

(Question 20 and its answer, which were slotted, wer 


| Pe follows — 


% Pdicd Vou nut any time have as couversntion W itty tion f 2 
addin) in regard to his use of spirituous liquors 


* . . 
’ 
lux. ~ Yes, s 


r: a number of times. 


(Juestion OO was as follows: 


“ Will vou state what vou said to him about it, at the time 
of his sickness, at the Tremont House. and subset ntly, 
and what he said to vou?” 

The plaintitl objected to this question and the answes 
thereto, and the (Court ruled. * tliat thie y re dernpen Vis tryed itis. 
sible.” and the defendant objected to such ruling (see Re 


ord, p. 15). 
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It 


petent, and its exclusion Was an error. 


eee 


> respectfully submitted that said evidence was com- 


VIII. 

Of the defences set ity) and relied on by the defendant, two 
only were submitted to the jury, viz. : 

ay) Whether the assured at the time the policy Wits 
tuken out made a false answer to Question No. LO in’ the 
application, which was as follows :— 

‘Is the party addicted to the babitual use of spirituous 
liquors or opium 2” 
To which the assured answered, “~ No.” 

eA Whether the assured had been culty of a violation 
of that provision in the application which reads as follows :— 


=" yy should the appliennt become as to habits =i) fur ditler- 
ent from condition now represented to be in as to make the 
risk hire thisan ordinarily hagardous ° : (it) shall nna will 
render the pohey null and void, and forfeit: all payments 


made thereon” (see Reeord, pp. 6 and 16.) 


As avoiding these defences, it was claimed by the plaintitl 
that there had been os waiver My the Insurance COPD HANS in 
this, viz., that after the company lad knowledge of the 
habits of the assured or the change in his habits, they ie 
cepted a premium from the assured, 


Further than this, the plarmntit® clamned 


“that the silence of the defendant — after it had knowledge 
independent of the payment of the premium — mere silence 
qt) the part ot the defendant COTA . after Krew li dee ot 
this change in habits, also worked a waiver of the violation 
of the conditions mentioned tn the polieyv ~ (see Record, 


ee 
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Paok, 


On the first ground of waiver, the Court instructed the jury 


its follows (se Record, })}?- la 19) : 


~ NOW. eenthemen, with respect tor ths question of waiver, 
[ shall charge vou as follows: That if the insurance company 
had know ledore of the tact of the « liatere im the liabits of the 
assured prior to the receipt of the premium by them of 
April 2), LSSl, or to peut it chitls rently, if atter kro w leclere 
by them of the change tn the habits of the assured they ae- 
cepted thre | remiiui, thist would he il WHiVed qt their part of 
this alleged violation of the condition or provision in this 
policy; for, gentlemen, the low says that an insurance com- 
pretes . after thes have Knowledge of any Hisre presentation crt 
violation ninde hy the ussured, shall mot de trey el Wheretyy 
the prarey insured shall be prejudiced, lt thie s do, then the 
COMPA are estoy prere from setting up that the contract is 
forfeited hy renson of the breach of ANEW Side it Provision; “Oy 
that, gentlemen, vou will see that it ts a very important ques- 
tion of taet for vou to determine in this cnse tip Piye subject 
of waiver, namely, whether, under the evidence as it) has 
yone Into vou, this defendant corporation had kKnowledee of 
the changed habits of the assured at the thine the premium of 
April oy WHS ue Cot course, the detendant denies that 
there Wiis anny kn whe lores, iis | have sil denne = Tlnal the i. 
Wits thy kerpoow Ledare por vious to the peeVrnenl of the prrerepetinny, 
Now, gentlemen, Vou are to deterniin penn the evidence, 
first, whether there was anv Knowledge on the part of this 
company of this change of habits > secondly, whether that 
know | dee was re erved prio fer tha pravtiene of the preimi- 
lum of April 2o, I8al. . . 

“Tf vou tind in teaver of the detendant., mame ap Phacat tye 


(ss well Reackdin Wiles eruilts fot ie ti | | condition ). 
then vou will com to the question af vhether this defendant 
COTIPRINS ink or not w ved tiyat bone be’ty 8] cone Piety. Vn I 
Liprern tlils subject of waiver vou Hl lefterrapm pwn thie tes 
timions as it lias erovtpe’ ODh, whether as a matter of tact this de- 
ferdant company bad knowledge of the ehanve in the habit- 


of the usstred qpry the 2th of Apr » When thie pre eeititti Wie 
ae It thes ly i Know lec ~thint athnoutnt Teo ce Wearever, mane 
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the plaintul ix entitled to recover. If they had no know!|l- 
edge, then there was no waiver on the part of the defendant, 
and the defendant would. be entitled to a verdict. . . OF 
course vou will see there are two grounds of waiver. The 
first ground is with respect to the payment of the premium : 
and of course if you find the premium was paid, then that 
amounts to a Waiver. 


To all the foregoing instructions the defendant excepted 
(see Record, }). 19.) 

It is respecttully submitted that the instructions given a- 
above stated were misleading and erroneous, among other 
rensots, especially, because the rule that there bitist he, not 
merely knowledge, but full Knowledge, before there can be a 


waiver, Was entirely overlooked or disregarded. 


IN. 
The Court also instructed the jury as follows: 


“There is a second ground of waiver, which the plaintiff 
also sets up here. He says that the silence of the company, 
after they had knowledve of the change in) the lialits of the 
assured, Was a Waiver, or rather that their tailure to Hotty 
the assured of the change in habits, after they had knowl- 
edge, worked a waiver of any violation of the provision in 
the policy. Upon that point T think the law is clear and 
very reasonable. The question is, whether-the assured was 
prejudiced at all by that silence, —by the failure of the 
company to give notice. Of course, the defendant sav- 
here, with respeet to this second ground of waiver, first, thiat 
it did give notice to the assured . . . and further than that. 
of COUrSe, the defendant silvs that thes Were hot hound ta 
rive any notice. Now, ventlemen, upon this question, this 
second ground of waiver. you will on the fxets presented 
determine this: Furst, you will determine whether the com- 
pany did actually give notice to Sewall Raddin . . . and 
then you will determine, secondly, whether the assured Wits 
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i. 


prejudiced at all My the failure of the COLLEDH: 


a notice. Qt course. if the COMPEP ATEN chicd sae 
uo nottee, this second vwrouncd of 
apd even if the COMM MANA did not vive 


miust tind from tl 


Wwniver full- 


ot ee 


bh at 


wm testimony that the assured wa- prepuce 


rhe, i.) 


wiv te vive stich 


traced dy onVve -uel 


Ter thie eroutned : 


tieet dare 


. thie 1h Vel 


i¢ oat 


hy the futlure if the COTEEP ADEN Ter FIVE sth i hotice, It thie 
dssured Wits nol prejudiced bee kta Wat by this silence of thie 
company, then they would not waive the right to tistst 
Lip rend this forfeiture. Pout if thy i-~- red. hy Pe'riscodi of 1! i! 
silence, did any act or omitted to do anv act whieh prey 

cliced linn. then the silenee of the COMEEP HATE bpercna) brite 

rink, nicl tipo thie ssanne errata 1 thie” Poa vrei tl «of thie pre- 
minum, they could not set up that the assured bod beeu gralts 
of the violation of this Provision. — 

To all the lorevome tstrue ticotas thee lefenrmiant eNceoted 
(see Record, pp. Li-1%). 

lt ; vr ~~  Y |] | , ‘ ¢ | , ‘ ; 

‘ is respect!y i\ stifsitted Thigal tint ; ale th 4 Ve} i 
nhove stuted Wepre thisteaciieg ‘shied erro t cpr gael 
os > : | | | } > ? 7 , 
PeUSOLS, Cs pp mtiv. becnuse the rule th thie re? . mee peel 
merely knowledge, but full Knowledge. before ther nt 
waiver, Wills disregarded : "i " tine ‘ . aT li 
wrongly assume that it was the duty of ft tn) 
pany te notitv Sewell Racddin un cuss 1 f « |\- 
tion: and also beenuse they violite the we etl perinnecnpeb 
that hier ~ile ree will picel cooetesTitarte Vi ' ‘ npel pene 
ufter knowledge that> a person i- titier | regre 
itisso persisted in that it must be beld to ttow fraud 

Phe defendant asked the © a t the pars 
“thint The) notice oft Tlie q°Se ‘ | yy 7 i | ri} 
resad leony oft this | ms Vis Phe*c et as] - ’ Tine ' ? ‘ ° ’ ta) 
be that the habits of the assured had chanued trom 
Liye condition represented re | is Ter TAKE Tiae j ~h 


more than o1 linarilvy hazarde 


lb BRIEF FOR PLAINTIFF (IN EERO. 


The Court) refused this request, and the defendant 
excepted ( sare Record, [>}). [o. Pir). 
It is respectfully submitted that the refusal to ive the 


instruction asked for was anu error. 


Xl. 
The detendant asked the Court to instruct the jury :— 


“that even if any notice were necessary at all under any 
circumstances, until the company had completed its lnvesti- 
vations, if the COP AES acted in rood fortis ith with PeCusaoti- 
nuble dispatel, they were not bound to rive the notice.” 


Also, 


“that the receipt of the last premium April 25, [S8t. pend- 
Ing such investigations, would not amount to a waiver, espe- 
clally if a mich larger sum was tendered back when full 
knowledye was had by the company.” 


’ 


The Court retused this request, tial the detendant 
excepted ( sere’ Record, ji}. 1%). id). 
It is respe ttully submitted that the retusal to give the 


imstruction asked for was an error. 


BRIEF OF ARGUMENT. 
FIEST QUESTION, 
Larianee, 

The defendant insurance company (plaintiff ino error) 
respectfully submits that there was a fatal variance between 
the plaintil’s declaration and his proof, 

It is well settled law that the consideration of a contract 
must be proved as alleged, 


Mouodruff v. Wentrrorth, 133 Mass. 300. 318. 
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In Sfonev. White, 8 Grav, pp. O04, itis said by Bigelow, d.: 


- : "The evidence must show nether more nor les< of the con- 
~jderation than Is allewed., It tibtist bye proved fir thy e\Tent! 
nllewed, otherwise the vVariinee will byes fatal It thie proot 


exceeds the statement of the consideration or falls short of 
it, it Is equally il mnisdeseription, and does not support the 
declaration’” 

In actions at law in the Cireuit Courts of the United States, 
the pleadings shall he the same. as near us Thish\ he, as those 
) of the State where the action is brought, 


U.S. tev. Stats,, Sect. 014. 


Ih) Massachusetts, a statutory form ts eiven fon declarations 


mn certain actions on policies of marie ibsauranee. 


Puh,. Sfarts,. Chap. le. “ay 4 Lee 


It Is also provided that ‘i Carpe of the prordne \ ryerered theol bn 
annexed to the declaration. 


Put. Sliats,. (hap, lisa. Neat . 4 p 4 


ln the present cause, itois unnecessary to Peepuaaye Whether 


either of the statutory forts are ty pedi ible to enses of Ife 


Insurance, as the plamtll, Raddin, bas not framed his deela- 
ration im conformity. with any of the statutory. forms 
Neither has he made the policy by reference a part of the 
{ de ‘ laration, t- Wis done it) the nse of 
Pierce v. Charter Oak Tns. Co.. 1O8 Mass. Lo), 15% 
' Hlaving undertaken to state the consideration. the pidaintitl 


Wiis becvtatiad to state if correethy 
Phe cher laration “tutes that the contract was made for and 
i consideration of the payment of the sum of &152.10. and 


of an annual premium of £504.20 (see Reeord, p. 2 
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The policy put in evidence by the plaintiff, Raddin, shows 


; pepe 


that the contract of imsurance wis entered into aT 


fea of th represeitahous paced ri thi, application fro thie 


poled, and ot the sith of s]o2. lt), duly peated, rth of rit anni! 
puVvinent of S5O04.270 (changed April >. Ia,''. to m semil- 
snniial pavinent of $152.10). (See Record, p. 14, enc 


smmendment to Rkecorad, }?. os 


It is respectfully submitted that the representations rise 


in the application constituted a material pean of the consider- 


“fion. 
These re presentations pheol only for the least of the ceon- 


tract oft instirane ee (see Record. }). 1) ). TRIE are sone of Tiseney 
promissory in their nature, 7. ¢., agreements by the parts 
msured, which he must fultil, oe 


ering. 


71: 6 Fed. Rep. oe 2. 


; ’ 
lt Iti ~T " aL Pipers | t| i? Tive ar i tie j Ts) ~ ~! yr? 
l t| i)] | ’ ’ acm ' TTT. j . @F 
.? ie at ch OTATALE ii praonnit, iti l S 0 Tsetse 
eerie: 
SECOND QUESTION, 
/ if | 7 ~ 

— 7 . , 

Lie } itil. ™~ Vritt Rada i? '\ i] .tit? 1] t tix Wet 
Tid Tiye —e*\ ¢ ] 7 rile rrowatori ~ cof C Jiu = 1 Bae Pm cot this TD it = 
Pheon, ra'deede revgl live perlles " i] etyal we ; 

( direst i? “Pw ~ ~ ~ 

4 _ 

Hla- V mbopitentio vere mince to this or any Pioeer « 

\ : . , , 
peretay feel isstilanee On this bites oof thre pret ew ? If “>. Wit! 
Witt result \\ al nmounts are now dssur df on the tite ao 
the party brie it} A hical qardnipeuiliies © If ye leeesedy mstiredt 


this company, state the number of porte’. 


—_— ——- % 
Saar _ 


—» Geeamp - eee My 
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Answer is fis follows ; 


“STO LOO: Kauitable Life Assuranee Society.” 


. . , <a . 
Flor the ‘ roel forie sal this Cbaeel tal Fee i, NE stasis 
; . . . . . P ; } ‘ 
ee hie oreenal apple LAL ETT aplaiastlhedt Fin Ehaa / Cael - oi ai P 7 


foqraphie reproduction ol the wif, , See ‘ j) 


if 


The defendant otfered te prove f sere it ‘ ore, }. ! 


that the plamtil, Sewall Reacddtu. meide an 7 ition fen 
msurnnee for his own benefit on Charles Eo Raddin’s life t 


= a 


the Equitable Life Assurance Society, Mareh 29, 1872. which 


Wiis declined hy thiat COOTER LED isa. ani thie sixth dias cnt 
April, Is72. another apyplieation Wiis tt rile hy thy TE i] heel 


~1nilar insurance to the New York Lite Dnosursanee Company. 


whieh Wiis likewise cle linnered 
of the ap opode ation te the ct bene Jia ATEN | Which was date 
April 25, IS72), and that the defendant had no knowedg 


Recddin'’s ile thy. 


these applications until after Charles ke. 


It T conceded threat ( learles | Peevedel i clrel leave an endow 


ment polley of some veurs standrg tn | 
\ssuranee Sot ry for S10 000) for lis cw benetit 

It is respectfully submitted 1 on the show | thet 
the answer as olven ts unt 

(Question 28) consists of fou nferrogatories a 
«| =f I tovethes “nd all relat per Ta hye’ Tl ‘) \ ait att 
of prior insurance. The answeras given purports t ‘ 
reply to the whole inquiry, and cu] yet 
‘A Tif le spice Ut i Te —tile] I; \ ‘ Piis 

‘ itis that hey shy pric iticoty Ties freer le tot I ctl 

Hp anv. excep! ter thee Pecytaitsalele Life Assurance Soctety f 


S10 000, whieh has been iccepted 


€ ‘s~engie Britis hws ; f te a. \ = ; 
“rr jiie - Nati ; Al ee - | oo |’ Zz 


Pollock OC. B., saves: 


A bottle beeenpper Witter fliers We ih 
J 
orf 


21) BRIEF FOR PLAINTIFF IN) ERROR. 


The answers, indeed, may be said to be true in one sense, 
tor so much iis Is stuted in them is not false: but i Is, Hever 
theless, an untrue statement. 

“Tt is just as untrue as when a person is asked how old he 
is, and he states In answer a number of vears less than bis 
true ave, It is trifline to sith that that is a true answer, 
Which requires something to be added to it to make it true.” 

And it was held that the policy was void. 


In the case of 
Wright y. kquitable Lite Assurance Soc., OO Tow, Pr. 
DE 267. 371. 
Speir, J., saves: 
ae Amony the (lie stions ric atisWers dt) writing Wile I) a*cot) 


stituted a pocan'd of tl 
tions, numbered as follows: No. S&S. Ts the person's lite now 


> 


1° . * 
. ** . e ‘ ‘ . ‘ 
‘’ chy} plesaddeeta., Were i] booile Wihhie (}lles- 


insured: andaf so. forhbowmueh? ofes. Yes: inthe Gauar- 
dian for S1O0,000, This was untrue. lt was uneontradieted 
that his life was then insured by other policies than that. of 
the Criunrdian fnsuranece (Company for SP Cd CHMOD, Vid. nN the 
Koieckerbocker Company for 815,000. and in the otha for 
pele ntith’s counsel that he 


SPO L000), li I~ clatmed yy the 
answered correctly. Tle save af the company desired any 


further tntormation they should have asked hum rt he was 
insured in) other COMP MINTS. The Cpibe sth m *« tllead rieol ond 
for an snpswer as to insurance vwenel tilv. but the specitie 
chEEDOOUL DT ot Insurance, fy tiyert Se agi f af ry f rls what pate Sa 

it is now well-settled law, that where the parties have 
stipulated that the contract shall be vord. if the <tatements 


ure untrue, the only question to be decided is, Are the 


a . : 
statements true or talse* lt found to be untrue, pavinent of 
the polis CANTO Poe enloreed It Is bol hoaquestion of the 
woteriity ot the statements or the good frith of the person 


— 
making the answer 


—————!e, 4 
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ehtna Life Ins. Co. ve France, 91 U.S. 510. 
lasurance ('y - Tver. }o4 Me . 1{4. 4 I ge 


lin the present case the policy expressty provided (see 
amendment to Reeord, p. oj s— 
“at NN of the declarations or statements mide in the appli 
eution for this policy, upon the faith of whieh thi polleyv is 
issuedt, shinll le found in ru if oT dinntrtue, Linen tliis prorkieny 
shall bre null ariel vod. 
Statements concerning prior iistiranee sped pero repect 
applieat ions have abit) “ Lyererny hie lef Ti lee Ht) ite rind. 
=e? Clarpenter 7 Pra lt fee Worshs FLL fis. E7e.. 
I Peters, 405. 
London Assuranee vo Mansel, 11 Ch. D. 363. 370. 
MeDonald vo. Law Union Ina. Co.w LL. R. 9 QQ. B. 


‘ 
2, 
Edington v. Bina Life Ine. Co., 17 N. ¥. 564. 
Ne Puaee w« Ue. Ley N , bene, 
It cannot be clotmmed that Sewell Reade mow passer binitedd 


with the facets touching the Prior Mmsuraitee md the prbbert 
reject 7 apopodie ati lis, for it appears by the Rew ord, }? Lt. that 
he himself made the prior apoprdie ttions within three weeks of 
the pp liemation lo the defenesant PestlPritheres Caothip any. ac 


could hardly have forgotten them in so short 4 time, 


2 eee 
Piikiy Q)t es thes 
. PPVession cif bev rr 

The picsaratitl, sa We i] Rieaedain. yy lis W if 7 “uy Prfetsstorly cet 


the faets tow learner tlie prion besturmrece coped thee prior rejected 


applications, Vitiated the policy 
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The application (see Record, » &) Contuimms the following - 
1} 


20. “Isthe party and the appleant aware that anv untrue or 


fraudulent answers to the nbove Queries, OF Gny Sipe TTT 


of facts in reeara to the health, babits or circumstances of 


the party to be assured, will vitlate the poley and fortert 
all pavinents thereon? | Yes.” 

"a oo hereby declared that the above are tar and true 
answers to the foregoing questions: and it ts acknowledyed 
and agreed by the undersigned that this appleation shall form 
the busi of the contraet te Insurance, Which contract shall 
be completed only by delivery of poliey, and that any untrue 
or fraudulent answers, aay svppression of facts, or should 
the applica become as to bthelts seo aur ditherent trom COli- 

' 


dition boo represented too Th?’ FD) Gs fe GTAkKe the risk more 


than ordimarilv hazardous, or nevleet t Pav the premiui On 


+ 
or before the day it becomes due, shall and will render the 
policy mull and votd, ana forfeit all pavinents made thereon. 
Dated, this twenty-tiird dav of April, 182. 
CHARLES &. RADDIN. 


By sewecnL Rappin. 


SEWELIL RADDIN.” 


1} a ostutedent iin tire Naayerin, pPersats proposing lh ttistit- 
chrvave® Gale desired loonhnswer all the qt sTicotis 

fhe defaidant Insurance company offered to prove, in addi- 
tion to the tucts direc mentioned (sce Record, }). ldoja 
sant s pra, pp. ly. im regard to prior wu mnecesstul applica 
tions, that Sewell Raddin knew of both these prion apeplien- 


tions mane rejects ns oat the time ot tis application to the 


’ : » i } ; o er " j 
Plaenix ¢ OMAN, amd that he eleationally concealed th 
. , . : . 
facts as to such prio ippications Troms the defendant (see 


Record, }?. i 4 

The detendanut bse COTTED AEDS respeettaully stifeliilts 
that on these tacts the poliev, by the express terms of the 
agreement between the parties, Was vitiated and rendered mull 


and vold., 
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The case of 


Loudoun Assurance vo Maunsell 11 Ch. DL 365, 370, 


is Verv much in point, 
This was an aetion to rescind an agreement to grant a 
polley ctl the erround of an concent nent of tHaterial AY Is. 
The defendant, Mansel, applied for insurance on his lite tor 
£10,000, and filled up and signed one of the company’s 
printed proposals or applications, The ‘y lestions sand 
answers contamed tn this proposal, so far as here material, 


were us follows : — 


(estions, As rraA. 


“Tas a proposal even been " Tnsured now in two offi- 
made on your life at any ces for £16,000 at ordinary 
other office or offices’ Tf rates. Policies effected last 
sa), where’... vear. 

"Was it accepted at the 
ordinary premium, or at an 
Increased premium, or de- 
clined?” 


At the foot of the proposal, the cleferelart shorty | the fol- 


lowing declaration : 


| declare thiat tli ahove-wWi Tte'ty pear i‘ ints are trte., rial 
[ avree that this proposal and declaration shall be tl whit 
of the contract between me and the Loudon A<surane 


The COMDDP MATIN thee erpote cd the perp res tl ane recerved first 
vears premium, and sent the defendant a certitteate that 
asstifuhece Wis efleete dd. 

Thi COTEDD ATE then lenrned that while it was true 1 t the 


ile fendant, Man-el. did have glee insatiranece in twee of] CUR, 
if Wis alac thy. Peac’l) flaal big bisned La refipss mry Tt ther 


; 


| — | 
nsurance by one of these companies, and his propos: 0 
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severn!l other companies had been either rejected or with 


drawn: 


had refused t 


also that One COMMS hvac necepted 7 | proposal, baat 


proceed, on learning that one of the offices 


MN here he Wilts Insured liv declined further ass llbaice., 


Jessel, M. RL, in his opinion, savs : — 


* The Hcetion 


adsstiranice 


factoin ef] 


} 


: 
t 


te 
roe 


i 


ne 


in this case is to set aside thi serecent for 


lite, on the vrround of concealment of a roatertal 


the tusuranee.” . 


" The law lias been laid i wri \ ery oft th, sna I cian vole 


to reter to two or three statements of it which. at all events, 


are binding om me, 


horouelh, 


"Tthink thist in allcuses of Insurance 


; , 
‘ i 


Ii the Ciisé of Loindennu De [ es- 
& CC. 501, Mr. Justice Bayley says :— 


’ | } ° 
Whether on ships, 


houses, or lives, the underwriter should be titornuced of every 


material circunistanee within the Know lecden of the assured, 


ana that the proper question Is, whether ity particular clr- 


Culbistithce Wits, 


hbeleved it te 


miust be 
Ps | full “anit fair lis losure of af! thie brifarny ition within 


take 
their. 


‘ 


eit 


| 


in ftaet. material, and not whether the party 


ff Se It it bee hele that all material facts 


disclosed, it will nt the inate rest of the ussured to 


cn. 


Then Mr. Justice Littledale says :— 


. | 


in al] ‘ 


1 


edge.” . 


indeed. 


questi 


the ordin 


mien! 


, 


“if 


ar 


AnV of! 
* 


; ~ 


+ 


eer 
Phe 
if 


“Ould) 


“HThie Cp iton, lt Is Tine chute () tine assured 


lisclose all material tacts within ther knowl- 


Pigiae = Ne ~~ |. VI. 


e tothe facts of the case Ceont 


ee ctainls Appear tome to be very plain and clear 


othee of the Lomdon \ssurance asks these 
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hi eoor other a2 @. ws tie re? \Va- it neeenpted at 
‘ 

pre Tridtithi, OF declined 7” And thie re ts aT) fier Pee 


1. “that this proposal and decliration shall he 


' 


the basis of 7] 


PEAINTIPDER EN 


, . ’ 
BRIEF For 


rm contract beet wane ! thie 
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asStite' Lt tin Cclli- 


puny. lf itis We] rhea 

L1H 000 at on Li racar's rates. Policies etleeted last vs It is 
to be observed that the man prroprositiys tin ivanee, whe 
knows the tuets, does not answer the question. “The question 
Wiis, : bla. ct} roposal bens i THEE il sith otto throas > i 
so, Where 7” lle does not state. 7 | prrerprerseed | / choZeu 
othices,” whi lh was the truth. buat ~Innphy Sus a tread pow 


in two offices.” 


represesl 10) ee 
receiving it. W 
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for a moment that it is a fact of great materiality, a fact upon 
which the otheers place great relinnee, rit in this enuse there 
could be no question as to its materiality. .. Where it ts 
to form the basis ot the contract it Is material because ° 
where it Is part of the contract the other side cannot Suv it 
Is not material.” 

Hlela, that the isurane ‘’ COM pany Wilts entitled to have the 
contract cancelled. 

Ina still later English case, 


Rivaz v. Gerussi, L. R. 6 Q. B.D. 222, 


the rule laid down in Parsons on Tnsurance, that all should 
be disclosed which would affect the judgment of a rational 
underwriter, governing himself by the principles and ealeu- 
lations on which underwriters do in practice act. is approved 
and followed. 

The same principle was recognized by this Court at a very 
t arly day : el 


M fs j prhietn rs arr rsal fis. Paes Peters, Pao), 


These last cases were eases of marine insurance, but the 
rule ts equally applicable in life insuranee, 

In the present CHis¢. the detendant Mmsurnnee COMPANY 
offered to prove (see Record, p. 14, 04>) that Sewell Radadin 
intentionally concealed from the company the facts touching 
the prior rejected applioations, fy) this offer of proof, 
appeared from Cin stion 2s of the application ane the “isawer to 
it, the detendant IPSUPales COTPDP MAT Wilts entitled toon rolling 
that there was a suppression of material tacts by Sewall 
Raddin, which, both under ceneral principles of law and = by 
the express stipulation of the parties, would vitiate the 
Prarie 


The question whether Sewall Raddin made proper answer 


rook! PLAINTIPEP IN Blbtbroone. = 6 


BRIinP 


to the twenty -eivhth rrouyp of Interrovntories of the applien- 


tion. ancl whether the COPTEEP EEL ret) bee hela le have waived 


> 
objections to the sufficiency of threat ihswer hy Issuing the 
pohey without further Muir, are issties tite cepecend from 
the point we are here considering. 

: The contract: provides, cenerally, that any suppression of 
fuets, 7. ¢., of muiterial fuets, will render the policy mall ane 
void, 

The defendant isuranee COMERP ATEN offered to show an in- 
tentional concealment of material taets. Phe Court, in 
excluding this evidener, Wiis, if Is submitted, Ite evotbearr, and 
the exception must be sustaimed, 

Fourrit QU bsTion, 
rf Bravudulewt Ausirers 

The eontract provides f mare’ Record, |). (>) that i fred 
vlend answers to any of thre qtiest ons of thie upopolie tieony tial] 
Vitiate the poles : 

The answer to (Juestion 2s of the appli ation, the cefemd- 
tnt insurance company submits t= a fraudulent: answes 

The Court was asked yy the «defendant to rul Teil 
otters of proof (a) snd (4) (see lecord, pry}? 14 sed Lo) thet 
the answer to (duestion 2S must be construed to be an an 
-wer to all the clauses of that testion, md as stich toislend 
ne. 7. @., fraudulent. 

To rightly len with this branch of the ease. it is neecessars 

° te consider the circumstances under whieh the answer 
question was made by Sewell Raddin. Tle had within thre 
weeks been rejected Hy Two CODPMANLEs, ae vas tits (eth = 


creditor te the extent of =| FALL Pee dows iriNtals 7 cobetsainy 


pooliey hy wiey of security. 
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considerable information on the subject of insurance during 
these weeks of unsuccesstul effort. [le could hol have 
friled to learn that the matter of prior insucance and prior 
rejected applications were matters considered important by the 
insurance companies in determining whether or not to grant 
i policy. Ilis attention was called directly 10 the pont yy 
the several clauses of Question 28.) Tle must have known 
that if he answered truly, stating that the Kquitable head 
declined to issue any further insurance, and that the New 
York Lite hac rejected rin application tnade within three 
weeks, lis chances of vetting it poles Were exceedingly 
sinall, = What did he doy Did he leave Question 28 entirely 
unanswered, or say, ~ T decline to answer Question 28°77 Not 
atall. That would have ealled the attention of the COMEEP EDDA 
to the fact that there was something he was unwilling to 
disclose, 

Did he sav, ~ [make answer to the (Aird clause of question 
28 that the life of C. EF. Raddin ts now assured S10,0000 In 
Kquitable Life Assurance Society.” No: that answer would 
have called attention to the tact that he was leaving the 
other clauses unanswered. The answer was skilfulls 
framed and was wel! caleulated to deceive. 

He wished to answer in such away that the suspicions of 
the Company would not be aroused, and so with fraud in his 
heart, nicl Intending to coneen! from the Company the facts 
as tothe prior rejected applications, he gave the answer, a 
foesmle of which appears inthe photographie reproduction of 
theappleation, annexed tothis brief. That answer stands, the 
defendant submits, as an answer to all the clauses of Question 
28. [It occupies substantially the entire space allotted to the 


answer to Question 28. [It was intended to mislead (see 


Ltt. lt. ily 
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Record p. 14 4) ) the defendant company, and did mislead 
them, for as the Record shows | }?. 14) it was not until after 
the death of C. FE. Raddin that the COMED ENS lenrned of thi 
prior rejected applications, 

The defendant insurance company was entitled to a ruling 
that on the facts offered to be proved, the answer to (Juestion 
2S was intentionally misleading on a material point) and 
therefore fraudulent, making void the poliey. 

lt rast possibly be claimed hy the plaritil Hicaclelin, that, 
Inasmuch as the answers are not in the handwriting of Sewell 
Raddin, thes are not his answers: 

It lias been very recently decided, however, by this Court 
that it is the duty of a person applying for insuranee and 
signing an application, to read the applieation and answers and 
See that they are correct, and that he ww bound Dp what he 
signs, 


Ni wr Vors Lip dias ("0 Se hele fe her. 11% [ ‘e?P mit. 


Sewell Rackdin sroned the pete ~ernil ty pode ation sinned rine if 
his own, and the answers as they stand must be taken as his 
ahisWers, There ts no claim made that there was ann trae 
or collusion on. the poart of the COMM HIN avent, who re 
ceived the apopelie ation, sinc v hie, vtaitle tie } dss bivon 1\ I ive 
Written the answers, could not possibly have Known the tru 
facts: for. iis already has been st: te«l, thie COPPDEP PTET had ne 


knowledge of the prior rejected appleations. 
See nlso 


McCoy v. Metropolitan Life Ins. Co., 133 Muss. 82 


Which holds that oral t stitbony canned be received to show 


eithes that the COM aiey whi im ~siedd Lie prevdie » ATW tliat 
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the representations were untrue, or that the untrue repre- 
sentations were inserted in the application by the agent 
employed by the company to solicit the insurance without 
the knowledge of the applicant who had orally stated the 
truth to the agent. 


See also, to sume effect, 


Batchelder v. (Jueen Ins. Co., 135 Mass. 44%. 


Kirti Question, 
Withdrawal of certain pots from Jury. 


The defendant insurance company submits that if was 
entitled to wo to the jury on the three issues above stated, 
viz., (nfrve answer to Question 28 : suppression of faets > and 
froululent answer to Question 25, and the Court, in excluding 
the «\ idence offered (on) these points, wits in error. 

All said issues are distinctly raised by the defendants’ 
answer (see Record, })}?- LO-—]2). 

In the facts which the defendant offered to prove, there 
Wwils certainly some evidence which the jury could consider 
as bearing on the questions raised. 

It was for the jury to say whether the answer as given wa- 
nnonubswer to one or tore of the clauses ot (Juestion 23, and 
whether or not it Was a true or an untrue aneawer. 

It was clearly for the jury, and for the jury only, to say 
whether or not Sewell Raddin was guilty of a suppression of 
material tacts. 

It was for the jury also to tind whether or not the answer 
tw (Juestion 28 was a fraudulent one. 

An examination of the Record, pages 14-16, will show that 


these questions were eutively withdrawn from the jury. 


PLAINTIFF IN) Ehkhvon. “7 


bith 


The learned judge, in undertaking te jis upon the nbove 
questions Wis, the cefencdait ~tiletnits, clearly im error, ame 
the defendant's exceptions must be sustained, 

see 

Macdonald vy. Law Union Five & Life Ins. Co. Ve. 
RR. ). DB. 2s, 

Th nue v. lets reson, | brish sFurist, 240). 

Fowkes v. Manchester & London Ina. Co.. 3 F. & | 


" - 


HMO; 3B &S. 15. 


| 


In all these cases it was leftote the jury fo sov whether 
there lisecl bean untrue or froudul nt answers mp the matte ra 
prior insurance, 

In the ease of 

Edington vy. Mutual Life lus. Co., 67 NOY. 85, 198, 
Miller J. SAVs ; 


As the evidence tenn? it Was a fan z ~Pleoty Toot 
the jury to determine whet! ti sured could ch ed 
with dn Omission to v ver stl niorimathon as f reerrorrae- 
tories were intended to elicit. as constituted a 1 bibthierttil 
“Uppression of the truth and vitiated the prordie s Louder the 
eireumstanees the defendant counsel show | beeen 
towed to wo te the jurv uy the requests tna ter thee 
sUppresston snd fr ic. - . J du reetnal dni . @ end 


anid it ote wW trink rrunte _ 


see Dilleher ve [lame Lite Tusa. Ca. G8 NL Y. 256, 264, 


where earl an —v-ec— 


"We are, therefore, of o non that iat was a question of 
fact ta yas miplorypatte ti sf  « Vilwelie thy trim etv e*] - Liye 
assured ‘ ee bpeodne =ti\ staed ods riy rricacder. fel metiie Ty a 
portion of the truth was ft tenths ipaed opeetectattertpadl iy 
pressed or withheld. Thy lertment miust be reversed 


ranted. 


anid at othe w tris 


7. tT — " . > , Tet . 
32 BRIEF For PLAINTIFF IN) EREOK, 


In the late case of 

(lonnecticul Lif Ins. Co. ve. Oneen Trust Lice Sao 
Ue os Bee 
it appears that both the question of the truth of the answers 
and the epee stion of concealment were lett to the jury and: 

prtssecd tipron ly them. See also 
Mutual Lip Ins. Cory. Arustrong, 22 Reporter, 33, 

U.S. Supreme Court, Apr. T&s6, 

Where it was held that the obtaining of other insurance might 


bie shown lor the UP pOse ot proving fraudulent intent. 


ew 


SINTH Q)UESTION, 
No Wadtrer of Ansirers. 
The judge ruled :— 
that it the answer to one of the interrogatories of (duestion 
2S. Wiis Tri There would big lhe breach ot the Wwiirrantyv : thist 
the failure to answer the other interrogatories of Question 2s 
in Pht) breach of the contract. and thiat if the CODMPAnY took 
the defective anpleation it would be a waiver on their part of 
the answers to the other interrogatories of that question.” 
** P . } , . : . 
First. It Wasn mistake to assume that the four clauses of 
(Juestion 2S stood as entirely separate questions, and that 
the answer as riven was a’ distinet answer to one only of 
those four questions. 


: } . ” 
(Juestion 2s i> prolonwed bites rool clauses fool thie POULT POs 


. 


ot calling the attentioncot the applieant to the several porrits 


(ll Whieh information is desired, \- vrouped together, and 
~] eke ea, and ruled \ ith lines , it does root « “all tor four separate 
answers, but rather for one answer that shall cover and reply 


1) ¢] 
to all the clauses, 


VMoulor v. Insurance Co. 1OL U.S. 708, 710, 


rether should 


this Court held that two questions grouped t 


be considered one entire interrovatory. 
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Necond. Wt was a mistake to narrew the que | 
the sinele point whether aor phen there was 7 
Warrants that the answers viven were true 
Keven if the fthswers us viver Wer strictly Trt “rs 
7 of \\ bee thy ror pet the 


the further pots te le considers 


thisWwers eiven were ans of them fraudulent, md whether 


or not material tucts head brererny THE ntiomsadly stip] te ~sec qi} 


mar TO rile 


withheld. 
Third. It Wis tl niistake this that the failure te 


inswer three of the interrogatories of Question : 
breach of the contract on the vraund that the cor 
tuking the defective applbeation, Waived? stieh at 
The ruling on this point is not clearly expressed. and it ts 


| ? 
ppiterichedd [yy at 


not easv to understand just what i 
— , 

It evidently rests on the MSSUMIPLION TEP rape ris i~ 
lins been sal ye Heady stuted), Thint The wtiswer wiveti en Phere TEEPE 
tukenas no odistinet answer to sihhie ciitise Of Oitiestion 28, 

' : 

ind an answer to that only 

It is based tiproonh it prrerpreom atte theal oy reloopefered Toy Ohh 

e ; 
? ; 
f ourt., that when nm acuestion bubawered ait raters 
COMMAS, hey fravdine Tir bps dal ‘| ; i \a*} Pagel ‘ piteet ’ 
poliev, thereby waives the detect 
, . , 

Whatever Vale or sounednes- reeere*’ TRAY " im eorn| 
PPrOpOsitron IM Cases wher \ le estions are feft unan 
<wered by madvertence and wit! t fraudulent intent mt ean 
rave no applention ter thre prrerse | ine’, WV ore Se Taye stint 

Parry purports ter Tn tT) bdeepuairs ne for a single answer, 

' 

mal have a sineie ats we M4iriv pourpouting to fe am repiv te 

i jf VS iperte i?) jil ry vialety fat = e*t ' \ 4 \ ¢*} | a pile '? tive 

, Tamir nfentico ant neeniinge tate il fact 

’ 
’ ' e cif |. # ti | , ty} if 
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meant the whole truth and not a partial trath: whieh, ander 
the circumstances of the case. amounts to absolute falsehood, 


The ense of 


he » fad yeral Proviw jel / rfhi issues Compan if. Is 
WR. te 


Is very much in pomt. 

This wasa case in equity. before Vice-Chancellor Malins, 
to test the validity of a policy issued under the following 
circumstances - (One Daintree made application for i poles 
on the lite of lis wife. Ile had been refused Hy elorhit cit- 
ferent companies hetore making this app ibention, sep Wils Tt- 
fused by elle hore between the tine of making the appre 
tion in question and the obtaining of his polies He sue- 
ceeded ih) retting One poles aftoan advanced premiiun ane the 
company in question were Informed of this. Tn answer to an 
HagUnen’y whether the lite had heen proposed to or declined Ds 


any other office, and if so to mame it, Daintree replied thr 


he had been and still was corresponding with other offices, as 
the amount to be insured was large. A poliev was then ts- 


sued to him for £5000, 

The validity of the poles Wits contested 

It wa- areued by the counsel tor Datnutres as it will be 
d counsel for Mr. 


Raddin). that the answer viven was not untrue. That if 


argued in the present case by th 


- 
“ 
- 
~ 
— 


thas COMP EID chose to accent thy prrcopremscal, Wiate hoatidd not con- 
bone P Jn one . ae ge | , : : 
anne ose cletunate biswWwer Teo thee COT Rene Drineh} | “tie stiotis, 
they conld not turn round and object that thetr questions 
were not answered, 
, — | | : 
Phie Counsel Tor the Company aurvied ! repiv., that there 
4 
: 
Wots biel feraay ' ‘ pApere sata 4 ee if ] 4 sx? Jese wl, , 
7 a 


The Court in viving the opinion sas 
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“The question put by the office, whether he had been 
refused Hy any other office, and if mio, Tae Patbdnie if. Wis the 
iuportant point on which the whole argument turned. [Tf he 
knew he had thready been refused by eight other offices whit 
justifiention hil he for the iis wer he ouve s Died it beet 
TDA that he had not been retused ? In order totell a false- 
hrcvoncl if Wis hot always Necessary ta) tse eNpress words, if 
might be done by implication. 2... There was here suppres 
sion, and intentional suppression of taets., whieh. if known 
ic. the office would have prevented then eranting thie poliey, 
The suppression Vitintes the eopntraet ania the claim Tritisf bays 
disallowed.” 

So, also, in the case already cited of London Assur 
Vv. Mansel, 11 Ch. DL 365, S67, it was argued by the learned 
counsel for the assured, that. while the question might law 
been more fully answered by the assured: still, tnasmuel a 
the company were satistied with the answer without om 


ine further whether the life had been deelined bw anv other 


Oofhiees, they could rial afferward Pitise thie iytie <fieon TTOe | 
mite court to set aside the contract 
Phe Court, however, Wmave tio Wererht to this areument sane 


held that the answer given, fairly construed, meant it 
iitended to lend the COOTTEP PETE to believe that the lite had 
not been rejected by any other 
such concentiment as Vitiated the contract 
The ease of 

American Ina. Co. v. Mahone. 56 Mise. 180. 1 
which as rehed on hy thie pedcannat YY Raddin 
largely on the ewround that the apolesnt made a true answe 
to the acrent of the insurances COODPEP ATEN Whoo ti 


pplication, and the agent Without fis Knowledvwe trnproperty 


Wrote the absWwer ith a ditferent Maid. and on behalf of t! 
company accepted it as sufficient. The answer giv ! 


rent Wasi — 
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“that he had been insured in the Equitable Life Insurance 
Company, but that his policy was forfeited.” 
The agent wrote simply, 
" Tnsured in equitable, $5 000” 
The Case follows the Cisse of 
lusurance to. ¥. Mohon ; ? | Wall. L?. 
Which has been recently linuted if not overruled by the ease of 
N. 2. Life Ins. Co. v.. Pletcher, LT U.S. 314, 531 
where it Is held thist an oaugvent lists rh iniplied authorits 
to commit a fraud on the company, and that an applicant 
who assists in deceiving the company by colluding with an 
ngvent cannot recover, 
The Mississippi case, in holding that two or more inquiries 
in the “ithe question ite separate Interroy tories, I~ iCODSIS- 


tent with the case of 


Mowlor vy. Ins. .. Fan hee 2 TOS, GTO, 


Furthermore, where it) holds that answering one of the 
clauses is tantamount to ‘ refusal to answer the others, and 
bret Tae a concentment, if rests on ho authorits wh itever tts 
is stated in the opinion p. 15),and is opposed to the English 
CUSeCs, especially the cnse of 

London Assuraner ve. Meausel 11 Ch. DD. 365 already 


referred to. 


SEVENTH Ci ESTION, 
Br a. e ail Bvcte 
What Charles E. Raddin said to his attending physician, 
after the issuing eof the poliev, as to his use of ~piritnous 
hnors when sick in) (‘hieavo, Wiis competent ry dence ‘i= 


part of the res mestie, 


Peon IN FRO. 


PLAINTIPI 


Bitibil 


The question te he determined Wri “i clic ( harles A Reacl- 
din become. as to habits of using spirituous liqguors, so fi 


chithe rent from the condition lhe Wits represented te be iti whe ry} 


policy Was issued as to make the risk more than ordinarily 
hazardous ” (see Record, pr. Ter). 

Asn prart of this bi quiry, it Was hecessary to consider the 
pliy sicul condition of ( re Mr. Hcacdelin, ul the Various times when 
he was visited thy lis attending plivest anh, cane Thy Ortant te 
learn What that condition was, ‘| he clepoositions of thi- plivest- 
clin Was put in evidence, and among the questions and 
wnswers Which were admitted was'the following : 

* Int. 29. Lic! Vou, at any thine, have sa conversation wit 
him ((. BE. Raddin) in regard to his use of spirituous 


it 


liquors | 7 
Ans. Yes. sir: a number of times. 


Int. 30, which was objected to and exeluded, was a- 


follows: 


a: Will vou state what vou said to lim about it. at thre tue 


oft his sicktiess nt the Tre Phicotil blows taped states (pti mtiv. mpd 


whit he sini li yous” 


It Pract he conceded that the first part ol thie ine Urry fis t 
what the | ih | itl ~led fo ¢.. a I din Was not es ripe Tevtal, 
except as it formed a part of, and was necessary to make 
completely tntellrible, what (. kb. Raddin said im reply. 

But the defendant submits that under the cases 

Jasnrance Company v. Mosley, & Wall, 397 
hay v. -larlan, 12% Mass. 244: 
Bearher v. Ve rrveam. 1] Allen, 522: 


..% ; : ’ : 
the evieleres Wis competent, sanied sive id ie rycive woerry oa 
' 
cluded, 


Ir) 


— 
~ 
— 
— 
~ 
- 
- 
ome 
-e 
= 
~~ 
— 
—" 
- 
- 
me 
~ 
4 


: ' 
all these cpses, statements 
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attending physician were admitted, on the ground that they 

constituted a part of the faets upon which the physician L 
formed his opinion of the patient's phy sical condition. It 

ii kK. Raddin’s sicknesses were such that thev appeared te 

have been caused by excessive indulgence ino spirituous 

liquors, and he stated to his physician, while thus. sick, 

that he had indulged to excess in spirituous liquors, it would 

he one of the elements of the Cust, which would have a COn- 

trolling force Lipror the play siciin's opinion, The stutement- 


is submitted. as proximate in point ot 


in question were, if 
time. and as clearly connected with evidentiary taets as were 
those T lusuraines (wy peta 4 Mosli  - above cited, rit) { 


were Improperly excluded trom the evidence. 


~ . 
MiGHTH QUESTION, e 
Lee ppt of Pr ane nota | y« 

The ruling of the Court on the so-called first ground of 
waiver (see Record, pp. 17-19%) was in substance, that if the 
insurance company, after knowledge by them of the change 
in the habits of C. E. Raddin, accepted a premium, that 
would lye il Waiver of the breach ot eondition. 

This instruction, the detendant submits, was enleuiated 
to mislead the jurv, and was not made sufheiently clear by 
explanation. The explanations given were insufhicient. 

lt tails la take into sccounl the peculiar character ot thie 
condition in question, a breach of which was claimed to work 
a forteiture. Whether or not C. Bb. Raddin had become. tus pa 


to his habits in the use of spirituous liquors, so) fur ditlerent 
from the condition he was represented to be in when the 
" 


policy was issued as to make the risk more than ordinarily 


hazard us. Was a juestion not to be ascertained or det 


~—— 
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bith! 


mined on short notice or by hasty inquirv. Tt was a ques- 
tron of degree, a question ot | Hts. a question t ten bye 
decided excepil hy acide fil COrsteberatian ot | Tlie releortipn- 


tion possible te bee obtairmecd. WI; it cele jo p=) Ol 4ih heen 
~uth Tol lo render the risk Mieotre® Tian ordinary = i] lonlas. 
another person reniertat biel. lt at edit 


officers of the Insurance colmpuny to consult together beter 


deciding there Wiis it breneh (>| condition, wwitt I; Vent | i Wir 
rant a caneellation of the pal cy. 

Under the instruction given, the jurvo might tind a waives 
(itl the eround, siniply . th it tine ts there’ CoOOnnE ‘ cel 
| premium after a were rv had reaches mY 54 b 


addin was indulging to excess in spirituous lig 


The ruling vive allows Teo Tle Pres libsatiee cay iti\. Obes 
opportunity to make inquiry and to consider the iat pithon 
enimed, before deciding Ww tae tlie a ic Wis s veal 
habits as amounted to a forte 

Still further, it was an error to instruet the jury that) the 
Were fact of receiving hope Peerapitita after pretties . iis 


mintter of law. nrount tow Ww vert 
Phe question of waiver is one to be determined in each 
yim=t’ hy it conse rition at ri Lije re ities? iijee qi] | ‘ [cia =. 


The jury should have been told. the defendant sulunit<. that 


they Were to consider the Devas jpel cl the } Pevdrpitaith fh eooliijece- 
tion with the cireumstances under whieh it was ree 1. atid 
in connection with the fact of it< being tendered bmn . dred 


monnecltion with the fatricetitil rriveorrrpationn: Tlie cleted lant 


lristifiilice COTRP MATEY live crtot sidiere] it tae Pity est i tere pet 
and then sav whether or mot. ewiotall ti feat thy, 
PhisUraiee COMEDP MATIN eoutld a7 hit : | resave With\¢ | | ‘ Tootle 


ure $ «. rather. fa lee ‘ ste} Lt 


BRIEF PLAINTIFF IN ERROR, 


Por 

See 

Jusuvance Co. v. Wolf, 95 U.S. 326. 335. 
to the eth i‘| that there Is lho estoppe! oor Walvel unless there 
Is fullknow I deve, 
NINTH QUESTION, 
Notice of Chae of Tlahits. 
The learned judge, in his charge to the jury, ruled in sub- 


stance (see Record, pp. 17-19%) that if the defendant insur- 


ance company omitted to notify Sewell Raddin of the change 
In the habits of C. FE. Raddin, after learning of the same, it 
would amount to a waiver of any forfeiture of thy poles » Pro- 
vided Seweii Raddin was at all prejudiced by the failure to 
vive notics 
The position of the defendant insurance company on this pout 
is this, that, inasmuch as tt is expressly provided by the con- 
tract that tlie polices shall become void, Inense of a « hanee of 
habits ta ich aneXtent aus to make the risks bore than ordi- 
narily hazardous, it follows nece ssurily, that it the change 
of habits Lukes place to the extent me ntioned, the pokey Is 
Vitinted, and this, too, whether the tnsurance COTIPAny learn 
of the choy: re or vive notice of it or not. The detendant sul- 
mits that it was more the duty of Sewell Raddin to notify it 
of achaneve of C. FE. Raddin’s habits than it was for it to 
notify lima, see 
Bochner v. hnikerbocker Lite lisurance Co, 08, N., 
Y. 160, 


Ih) i of tire mMmsuranee, if there is it chance iT the lise’ 
of the insured premises which inereases the risk, the insured 
is the one who must give the notice to the insur hee Company, 
and not fhe insurance company to him. See, 


May on Insurance, 2d ed. § 221. 


BRIEF FoR PLAINTIFI 


The mere fact of a knowl 


Jrart oft the COMMING, ania 


thereof, will not necessarily be le 


even though the assured Phat \ bye 


notice, 


ft is one of the well-settled yr! 
that mere stlence will constitut 
a duty to speak. [ts only when a party not 
ofa breach of condition, but 
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without renionust rane will work an ‘ Tenpyy 

In the ense of Peadroad C 
is said by Mr. Justice Strong 
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bstraihnce Col 


find a waive 
COMLP AY of 


act W hich pri 


Whit sews lI 
it Was entirels 


lim. 


The ( i) in] 
or terminati 


of jintits,. 


This instru 


Raddin, excey 
structive, that 
trom want of 

In the ease 
HSN. Y. 160, 


the tact to be 


order thant the 


Lprarns Tikes Lbpstil 


BRIEF FOR 


Hip LDAN afte 


, if Sewell 


forteiture. 


jucdiced hin 


bial the 
1 hedin Wiis 


free trom 


PLAINTIFF IN) ERROR. 


r learning that Sewell Raddin wa- 


seting to lis prejudice, unreasonably neglected to notify: him 
that the poles vas torteited., 


[onder the instruction as given, it was open to the mirVv te 


Raddin, not heme notitied hy the 
did any act, or omitted to do any 
1, even though thev should also tind 
Insuranee COTMPRANY Wil- rernorane oft 
dome or omitting to do, anid thos 


una fraud or intention t tistend 


Tentin QUESTION. 


iti substan e that no noth 
i} i>] Tlie ry 


necessarv. il there Was st 


the defendant to instruet the jury 
eot the cancellation of the poles 


Mistinrnhes CON any Wiis 


' a ee 
breach of the condition as to change 
at (ti Tine chefernclant , ‘ie entitled Ti) have, rv) 
- } . . | } 
uryv mught } formed that no dutv rested 
ti Ogmipany to ive anv notice to Sewell 
' 
1} si) | i] ‘i-~ iT 1} } { know Leder setual i] (‘i dt)- 


nelatin Was neting To lits prepmaicdies 
‘ ‘ 


dir comeann 


BRIEF FOR PLAINTIFPP IN) BEROR }.) 


hese Stipulations against inerease of risk usually avoid 


the contract by the mere faet of the chance Which entises 


: 


° such increase, unless the insurers be notified of such change 
nid assent thereto.” 
LLEVENTIL QU bsTION, 
(food Faith and Leeasonabhle Th epateh., 

The Court were asked to instruct the yur ry Stalostsanpes 
that the defendant insuranes COMMPMINY Wits net hrovtrmeed for orive 
inv notice of forfeiture to Sew ell Raddin until it had eon 
pleted its investiontions Partie line thy stidtie’. prrans rely if t «nate 
in rood trith ania with remscrialele cle pute m3 hid that the mr 
ceipt of it premium pending hit t investigations We clef biel 

‘ “mount ton waiver. if the Prenmiiun Was fendered bach when 
> the COTLP RITES lisacd obtained: tull Kiowh ery 

The defendant stilts, with rreat confidence, that this wa- 
i proper instruction, and one that should mot have been re 
fiisedt, 

\ttention lists sede wiv been entledd ter thr precen dns pPraete 
of the condition in question 

The Reeord does mot) stat: so omeh oas mieht lave be 

: ‘ stated as to the munner and extent of the inquirv oo 
the imsuranes COMPPMENV. On ~ tx efforts to determine tl 


~Trite of CC. , Radda ‘s henulth ane latbat- 
It We dbase SUP pose the fey. | aT thy if. a t| ‘ 6°o9 I ly | rT | 
April, ISS], it was first rumored to the Cotipuany that é 


| 
> addr was becoming dissipated, and that it) immediate 


directed that careful investigat hee Panteedes oPtiteo thee mintt 
‘| that, While in roamd Traith) pitigper Teel refeorpriat teeta, caepel 
before it had decided, there was s<ufhcient change of habit. 


; mistlive a cuncellation. i pire T itiie Ttie*., sateed Ptant 


14 PRIEF Fok PLAINTIFF IN) brnon, 


agent of the company, who had no knowledge of the change 
of habits or of the pending investigations, received this prem- 
ium; and that the company having completed its investiga- 
tions with reasonable despateh, nnd having discovered clear 
cround for a forfeiture, declared the policy cancelled, and 
tendered back -omething more than the premium, — where, 
in all this, has the company been at fault, or so much at fault 
that it enn be held estopped from elatming a forfeiture 7 

It may be wathered from the record, that the facets, if not 
exactly as above supposed, were of a similar character. The 
parties were all widely separated © (. BE. Raddin was living in) 
Chicago, Hlinois: Sewell Raddin was living in Lyon, Mass. : 
While the office of the Insurance company was at) Hartford, 
(Conn. 

Oot re essity, considerable Tine Wis rr red in which to 
enin and transmit information, 

Lentil the company had completed its Inquiries, and decided 
that there was ground for a forfeiture. it could mot properly 
he said to have had notice of ann breneh of condition, To 
constitute a waiver cor citi estoppel, if Ww ;ietare ssh that the 
edge, and be apprised of all 


the  ftnets, canned thy murv should lave heen instructed, is 


—— 

-_-- 
—_— 
= 


’ ; . | ’ 
COMLLPRALTES shoul ive full Know 
‘ . 


requested, thyeat Tlie receipt of Tt pore rite (*T ding untinished 
mvestivations, made in) vood taith and with ‘reasonable de- 
spateh, would ral strnount fo aw EVE i. 

In the case of Jasurance Co. 5 Moa 7. 95 UT. S. 520. aoa 


itis said by Mr. Justin Freld 
“ The doctrine of waiver, as asserted sesinst insurance 


? 


companies, to avoid the striet enforcement of conditions 
i 
. : ; . . 

contamed Ht) fleur preite les. tT Coneey “ay a. ' ' ire Pept the doe- 


. ' * : " . " 
trine of estoppel. It can only be invoked where the conduet 


BRIEF POR PLAINTIFF IN) Enionr. be 


of the COM panies lists bean such as lo induce action in reelisann ' 
upon it, and where it would operate as oa fraud upon the 
- assured if they were afterwards allowed to disavow thet 
conduct and enforee the conditions. 7 a just applieation of 
i}, x tloclroine 


. ° ; > 
if i," a 1 ntial hhaat hhie CONE PITHY Sia thif fey hi 


. , , os ‘ 
fiiit] th ¢ riskier clawed eh, j ‘i ‘ popresed 


estopped from a jer . / i‘j 


~ ofall this frtcts : of AT, which Me ite thy, forte afi ov « ‘f / (if 
those hy YY jj yall pide sserreli puithi fesite sts precdesivee if a pixel 
sad fey ronan ip 
See, to the same effect, Derens v. Mechanics’ and Trader: 
ms. Co. 83, N. ¥. 169. W743. 
ii the late ease of Penne }-, - fins. f “.. tine by -—. - 4 HP 
oo. itis said bw Mr. Justice Woods: 
A waiver of a stipulation ino an agreement must, to be 
Fy effectual, rel Ons be Hide irteritionmnlls bat v7 th hnoawledae 
. & of the cur MPUSTORILCERS, This Is the rile when there Is tt cj ree 
nicl precise uevrectientto waive the stipulation, 1 fortiori 
. is this the rule when the reis no agreement, either verbal 
(ol it) writing, to Wilt « the stipulation ; bruit where it ts souuhit 
le deduce a Waive l from the comdnuet of thas prearey ag 
Cnnedli i a 
- Phe plantutf in error respectfully submits that all its port 
of exeeption ne wel] taken canned ~houltd bye stim diaite hy thi 
Honorable (court 
\s to the effect of sustaining the first ground of exception 
anil holding thist this re Was a Mreereruce, thie peharetetl yb eer reel 
submits that it is entitled te an order declaring the original 
pe 


polsanuit it] ta le Pitdogi Mel if. 
NO atte thapel Wil: Piici rt fi ‘ i¢ this cleo tys lertie \ Dy riie if)~ cof 
iti immendment , AS DWT 


siding judge at the 


ar BRIEF FOR PLAINTIFF IN) ERROR. 


having, with full notice, taken lis chances on the correctness 


of this ruling of the learned judge, cannot fairly be allowed, 


ut this late stage-of the proceedings, to make any amend- 


ment. 

It, however, this Ifonorable Court shall be of the opinion 
that an amendment is still permissible, then the platntitf in 
error submits that it should not be allowed, except on very 
severe terns. 

As to the other grounds of exception, if the plaintif 
error is right in asking to have any one of them sustained, 
then it will follow that there has been a fatal error, and thi- 


(‘ourt will set aside the verdict and order a new trial 
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BRIEF FOR DEFENDANT TN) ERROR, 


This was an action of contract brought by Sewell Raddin, in’ bis 
lifetime, against the plaintiffin error upon a poliey of insurance for 
SPO 000) Hpaon the life of Charles E. Raddin, son of the said Sewell. 
The poliey, by its terms, was pavable to said) Sewell Raddin, his 
executors, administrators or assigns. Said Sewell has died since 
this action was commenced, and it is now prosecuted by his speetl 
administrator, Fritz TH. Raddin, defendant in error. 

At the trial of the case before the court and jury, the plamtul was 
required to put in evidence the application for the policy of Insurance 
under a ruling that the two instruments constituted the contract of 
Insurance, 

The declaration alleged that the consideration of the contract was 
the payment of the sum of S152.10, and of an annual premium of 
$504.20. The polies rends as follows: 


In consideration of the re presettatiotes ricele to thea om the uppieation 


for this poliey, and of thre sum of Sov ltvtes them pee doand of the four an 


‘ 


itis! payments of alike amount. do assure. ete 


The defendant asked the Court to rule that a variance existed be- 
tween the declaration and proof, and that an amendment to the 
declaration was necessary. The Court declined so to rule, and its 
refusal constitutes the ground of defendant’. tirst exception, 

I. No variance between declaration anid proof EXISts, oF if any 
exists, it is immaterial. 

This action was hegun and tried in the Cireuit Court for the Dis- 
trict of Massachusetts, ania consequenthy the laws of that State Laprorns 
the subjeet of procedure and pleading govern. 

By Public Statutes of Massachusetts, ch 167, § 2. el 9%. it is pro- 


vided that 


* All written instrument- except 7 ee of On rates hia be deelared on 
bey settiny eit weopy, oO eueh pear a 18 ; > lon. o the tate | ‘, there sf 


with proper averments to descr! 


SP ey Bee 


goa ee ee ee Te 
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The provisions relating to the form of declaration in an action on 
a volicy of insurance are given below. * 
In Pierce Ve Charter Oak lusuvrance Co.. 13s Muss. Lott, the 


Court says: -— 


* The reasons for excepting policies of insurance in the statute was, prob- 
ably, that they are often of great length. and contain a mu titude of provisions 
and conditions that may have no bearing on the particular case. and it) was 
thought to be sufficient if the plaintiff stated the substantive facets on whieh he 
relied, and alleged that the defendant was thereby bound, by the terms of the 


policy, to pav him the sum sued for” 


Ch. 167. s =. el. Be provides tint 


‘No averment (in the declaration) need be made which the law does not re 


quire to be pros ed” 


*sSreor. 4. ** The forms contained in the schedule annexed to this chapter 
may be used in the several courts subject to be changed and moditied from 
time to time by the Supreme Judicial Court, by general rules made for the 


purpose.” 


" ’ . ,. » y* . ’ i 
Sehedul oot Forins ‘eri Poli i, ail lusnurance. 


lL. On a ship for « total loss. 

And the plaintiff savs the defendants made to him a policy of insurance, a 
COPY of which is hereunto annexed, for the sum of ten thousand dollars, on 
the ship * John,” against the perils of the sea, and other perils therein men- 
tioned, in 2 voyage from Boston to Cadiz. in Spain, and at and from Cadiz to 
her port of discharge in the United States; and while proceeding on said 
vovage, the ship was wrecked and totally lost by the peril of the seas: and the 
defendants had notice of said loss on the day of and 
were bound to pay the amount of said loss to the plaintiff within sixty days 
after said notice; and the defendants owe the plaintift therefor, said sum of 
ten thousand dollars. 


. , , « . 
> For am fatal Myke oT eardo hay fire. 


And the plaintiff savs the defendants made to him a poliev of insurance for 
the sum of ten thousand dollars, on the cargo of the brigantine «* William.”’ 
against the perils of tire and other perils therein mentioned, at and from 
Boston, and in a vovage from thence to Hamburg, or any other port or ports 
in the north of Europe; and while said brigantine was proceeding on said 
voyage, the cargo was totally destroyed by tire; and the defendants had notice 
of said loss on the day of .and were bound by the 
terms of said poli vy to pay the plaintiff the amount of said loss; and the 


defendants owe the plaintif® therefor, the sum of ten thousand dollars. 


An averment in the declaration of the consideration of a contract 
ot Insurance hat beine Hecessaly tnder \lassuchusetts practice, titi 


allegation to that effect is mere surplusage. 


Soe Llampshire Bhauk Te [illings, la Pick. NG. 


Ifa Varinnee exists between such alleeniton and the prea, us «is 
closed by the policy of insurance, it is immaterial, for it appears that 
the deferdant was not prejudiced hy the refusal of the Court to rule 
as requested, inasmuch as the Court instructed the jury that the ap- 
plication formed a prrurt of the written contract, and that Hisrepresen- 
tutions made thereim Hy the assured constituted a defenee to the 
“ction. 


sce Shrine \ p What . - (srany, ost. 


ll. When an answer to one of a group of interrogatories in the 
application for insurance is true. a failure to answer the others is ne 
breach of warranty, and an acceptance by the defendant of such de- 
fective application ing waiver of the defect. 

(diye of the defences relied tiprons Wiis thacat the answer to question 
2s in the applieation was untrue. and that there was a fratidiulernt 
“Uppression of fucts us to prio applications le other COMDIPMEEIOs for 
Insurance Liprorn the life of <nid Charles bk Raddin. pon an offer 
of proof the Court declined to rule that the answer to question 28 
Was untrue or misleading. and that no recovery could be had upon 
the polices ned sueh refusal constitutes the ground for defendant's 
second eXeepion, 

bor convVerlence the apopediercut tenn licks brererty photographed, ana i 
copy is hereto annexed, 

It will be noticed that qqtie st ion IS colisist- of four distinet miter- 
rogatories. ench separate d trom: the others. and thisat spice is allowed 
for sy) irate answers to each titel rotors ;, Phi thus dj Inferrogyators 
Is ghswered. amd neo cpthers Tien vise tis ten Uli truth of the answer: 
the tirst. second and fourth mterrogatories are unanswered, 

The ( curt rightly reftisedt defendant - Veep tae ~-t. and ruled = that 
if the fhiswer tor ane of thie bterrodg tories af jytae stron ZS was true, 
there Would be no breaeh of thie warranty : that the failure to answer 


the others was no breach of the contract. and that af the COMP 


4 


accepted the defective application, it would be a waiver of the answers 
to the other interrogatories contained in the question. 
It is well settled that the issue of a policy on an application which 


contains no answer to certain questions is a waiver of such answer. 


Connecticut Ins. Co. ve. Luchs, 108 €. S. 49s, 
Liberty Hall Ass. v. Hoosatonte Ins. Co., 7 Gray, 201. = 
Bardwell vy. Conway Ins. Co., 122 Mass, 0, 

May On lusurance, Sec, SOL, and cases cited, 

Hlall vy. People s Ins. Co., 6 (ray, LS). 

Lorillard Fire Ins. Co. vy. MeCulloch, 21 Ohio, St. 176. 

The fact that four interrogatories were printed under one head in 
the form shown in the application, does not render them any the 
less four distinct questions. If they had been printed separately, 
it would not be contended that a failure to answer one or more of 
them would Vitinte the policy. 

A case identical in its facts to the present one has been decided | 
by the Supreme Court of Mississippi, clmerican Tnsurance Co. v. ~ 
Mahone, 56 Miss, 180 (1878). 

This was a suit on a poliey of life insurance; in the application 
the following interrogatories were grouped under one head in the | 
form shown in the case in bar :— 

* Has a proposal been made for insuring the life in this or any other oftiee; 
and if so, Whether accepted or declined? Tf insured, state in whit COULPMALY, 
and for what ameunt.”’ 

* Ans. Insured in Equitable, =5,000." 

The insured had in tact made application to and been rejected by 
another company. 

The Court said : — 

If the applicant has omitted to answer any ol thie WuUestlOns, the Insuranes é> 
COTM PANS knows, before it makes the contract. that the information on Which 
it usually acts is wanting, and it would be absurd to plead misrepresentation 
or conceaiment of matters involved in the questheti- ; The Inclusion of 
two or mere interrogatories in the sam question is the same as putting each 
phHto separate Interrovatories. . . . We are of opinion that the omission to 


answer one branch of the question is not a fraudulent and wilful concealment 


of the matters inquired into in such sense that thereby the policy is avoided. 


o a 


"The difference is between it ‘(leclension to answer volte thi ro and a | tinal an 
swer, Which discloses in part. but withholds material and important matters 
W hich affect the question, “ Diet he rthe risk shall be taken at all. orm ‘\ be an 


element in fixing the premium.” 


The Uses, Towne We Biv lusurance On. + allls May ae ; Brennan 7 
Security Tus. Co... A Daly, 25: Fowkes vo Mauchester lus. Co. 3 
Bove. F., 440: London Ass. Co. vo Mausel, 48 1. Od. OCh.) BSL: 
Bennett \. Anderson, | lrish Sur. 24.93 Ih re Gleneral Prov, EA 
IS OW. 22. 396, are distinguished from the Mississippi case, and 
the Cisse in sult, Ihy the faet tliat although inh eneh several Interroge- 
tories were grouped under one head. the answer made was not a 
true or complete nmhswer to anny copie’ of the separate interrogatories, 

To the same effect as the Mississippi ease. see also, Carson v. 
dersey City lis. Co. AS No dL. S00 CUSSL). 

Il. Testimony hy th attending phvstenain of conversations be- 
tween himself and the person whose life was insured, as to the use of 
IntoXicating Liep tion's Ny the latter after the prrkiens is isstied., is inad- 
missible in an setion brought on the policy by another party for 
Whose benefit it was issued, to establish the defence of change of 
habits on the part of the person insured after the issne of the poliey. 

The poliey was Issied upon the condition that im case the assured 
became. as to his habits of using spirituous liquors after the issue of 
the pohey, =) far different from the condition he Wits represented te 
bein at the date of the ap opedie ition. as to render the ms<k more than 
ordinarily hazardous, the polieyw should be null and vod, 

This defence of change of habits was relied upon by the defendant, 
and in its support it offered in evidence the deposition of a pliysi- 
clan Who attended Charles Ek. Raddin when ill at vartous tunes after 
the issue of the policy : 


[nterrogatory 20 and answer of thi- deposition were as follows: 


‘* Did vou at anv time have nversation with | i (Charie~s FE. Raddin 
’ —— rt ‘ .* ’ 
reera4nr te Phas tise cot speirittiertus a 

| * Yes. sir: a number of ¢ 


Interrogatory 30 was as follows: 


* Will vou «tate what vou <aid to him about it at the time of hi< <ickne«« at 


the Tremont House and <ulbsecuent!:. and what he «aid to vou 


This interrogatory was objected to by the plaintiff and excluded 
by the Court, and this ruling is the ground of defendant’s third ex- 
ception. 

The bill of exceptions (Record, p. 15) does not set forth the 
answer to the above interrogatory 30, and hence it does not appear 
that its exelusion in any way prejudiced the defendant. By the 
Massachusetts practice, an exception to the interrogatory will not 


he considered, 


Hlohart v. County of Plymouth, 100) Mass, 15%, 
hvershaiwr vy. Wright, 115 Wass. 361. 


Dut it is well settled that the declarations of the assured were not 
tdmissitble in this case. 

Rawls ve American Mutual Life Insurance Co., 27 N. ¥. 282 
(1863). was a case where one Fish was insured for the benetit of the 
plaintiff Rawls. It was alleged by the defendant that Fish died in 
consequence of intemperate habits which, by the terms of the policy, 
rendered it null and void. 

Defendant offered to prove by witnesses certain statements made 
by Fish after the issue of the poliey, in’ relation to his intemperate 
habits. 

The Court rejected the evidence and detendant excepted, 


The Court (Wright J.) said :— 


* Fish was not, after the issuing to plaintiff of the policy in suit, a party in 
interest in that contract, and could make no statement or admission that would 


divest the rights of plaintiff.”’ 


The exception was overruled. 

In Washington Life Insurance Company v. Haney, 10 hausas, 
525 (1872), a policy was issued by the plaintitf in error to defendant 
in error on the life of bis wife Eliza Haney. The policy was dated 
July 12, 1869; Mrs. Haney died April 15, 1870. 

In order to prove the untruth of one of the answers made in the 
application, a witness was called by defendant, who testified that she 
had a conversation with Mrs. Haney at some time after July 20, 


186%, and the witness was then asked the following question which 


was objected to by defendant in error, and the objection sustained 


and excepted to :— 


* What did Mrs. [Taney sav was the matter with her? 


Brewer J. in delivering the opinion of the court onappeal, said : 


‘Can the declaration of a party Whese life is insured for the benetit of 
another, made lony after the application and contract. be received in evidence 
against the assured to impeach the truthfulness of the application? The eon- 
tract is between the assured and insure: The party insured is not a party 
to the record, and therefore his declaration~ are not admissible on that ground. 

Nor does she come within any other rule by Which her declaration ean 
be received against him. The question was fully explained and settled in the 
cases of Rawls vo The American Insurance Co... 27 N.Y. 282. and in Fraternal 


Virtual Jas. ‘ i oF Applegate, 4 (thay. s / heed ps . 


The Cises oft a Nee vV., Lord Ay nue, t hast. PSs. conned hvelsey 
Vv. The Universal Tasurance Co. 35 Conn. 225. are distinguished 
from the case at bar, bv the feet that the declarations of the peer 
son Whose life was insured, which were admitted in evidence, 
were tide so near the date of the application, certain answers 
in Which it was de-tred to contradict, as to be considered a jrare 
of the res qestae, 

Such a distinction is drawn bv the Court in the Ohio case 
above cited, 

But the principle laid down in cleeson ve Lord NWennaird has 
been stulbstantialls overruled a NStolarrt Ve Divyden, | Mec sen it im 
615, where the declarations of a deceased attesting witness to a deed, 
tending to show that he had altered the instrument since its exeeu- 
tion, were rejected, the Court expressly decline to follow the 
principle in ae wowN., Lord Aye nuded, 

IV. The receipt of i premium with Know ledure oft it byrercne li of it 
condition of the policy is a waiver of such breach. 

Ii reluttal of the defence of change of lialvits, thie plaritetl not 
ouly denied the fact, but offered evidence tending to show that the 
defendant had notice of such change in habits, if any change was 
shown, prior ter ifs receipt of the last premium. The Court im- 
structed the jury that if the insurance company bad knowledye of 


the change of habits prior to the receipt of the pretium, an accept- 


8 


ance of the premium would be a waiver of the breach of condition, 
and this ruling is the ground of defendant's fourth exception. 

Hodsdon vy. Guardian Life lis. Co... 97 Mass. 144, was a suit upon 
a policy of life insurance, which provided that it should cease and 
determine in case of failure to pay any premium note when due. 
The company received from its agent a premium after it was due, 
and having done so the Court held that the compaoy thereby waived 
its right to insist on the breach of condition as a ground of forfeiture 
of the policy. 

Gray J. (p. 148): — 

“If they (the company) received the amount of the note from their agent 
after it was due. they were bound to inform themselves of the time when if 
had been paid to him: and by receiving it from him witheut inquiry, they 
waived the right to insist on the delay in the payinent a= a ground of forfeit- 


ure of the policy.” 


‘To the same port, also, 


Frost v. Saratoga lus. Co... & Denio, 154. 

Ameav. N. ¥. Ganson Ins. Co.. 14 NX. F. 938. 

Shearman v. Niagara ine. Co... 46 NH. YY. one. 

[se ren T« Conn, fis. ce... 2°) Clon. 24 & 

Bonton vo Amerrean Tas. Co... 25 Conn. 5d. 

Walsh ve cktna lus. Co... 80 fora, 133. 

Lycoming Cor v. Slockhrower, 26° Penn, VW, 

North Berwick Coov. NLRB. FL MM. Co., 52 Me. 3356, 
Osterloh ve New Denmark Tis. Co. VS Rep. Vos ( Wise.). 


In Win Vv. Hharvey, ” 1h (y., MM. kh fr. 2b, the poliey contained 
a condition restricting residence. The condition was broken with 


knowledge of the agent of the company, if not with the knowlege of 


the home otlicers of the company, and it was held that as the com- 
pany had received the premiums from their agent, they could not 
insist upon the breach of conditicn as a ground of forfeiture of the 
policy. 

The plaintit? in error contends, however, that the receipt of a pre- 
mium pending an investigation, to which neither the assured nor the 


person whose life was insured were parties, and of which thes were 


y 


not informed, inte the facet of the change of habits, was not a 
waiver, If it was subsequently ascertained that the condition had 
been broken, and a tender of return of the premium was then made, 
This proposition adits that at the the of ac eplance ol the pre- 

miluna the CODMPaAnY hic bean petal thprodi its TOA as to the change 
of habits. But notice which is sutlicient te excite attention and te 
puta person on his inquiry, is constructive notice of everything to 
Which such Inquiry might lave led. 

Reynolds v. Commercial lus, Co. AT N.Y O97, 

hvenne dy ve. Green, S Mylo w hy al). 

Witney Vv. Glews Falls Co. Hi NOY. 


On the question of knowledge by the defendant of the change of 
habits on the part of the person whose life was insured, the verdiet 
of the jury must be comsidervd Two questions were presented for 
their consideration : first, was there any change of habits’ second, 
if there Wits, did the COPTELP ETD have know leduve of if ¢ The jury 
returned a verdict) tor pricvnnatatl, and from this verdict it must be 
inferred that they found either mo hange of linbuts, and, in that ease, 
the second question lene chdbie’ itinterial, cr thiat there Wits i change 
of habits, and that the LL had knowledge of it. 

It the COTE PRAT waived the breneh of condition hy ahh Thee prtiniee 
of the premium, they waived also their right to insist upon it as a 
forfeiture of the prrliey ona tender in return of the prrevrepitatnn, heonise 
thie have led the msured to believ Uliat threes TT a cleeted to trent 
the contract as in force. 

V. oA failure, after knowledge by detendant of the change of habits, 
to notify the msured of the cancellation of the prev die Voor ternnuination of 
the risk, to the prejudi eof the insured. is a waiver of the forfeiture. 

This instruction is the eround of defendant’~ titth exception 

bv its terms the poliey becomes “null and void” for breach of 
condition. Since the law does not fuaver forfeiture, these terms are 
held not to mean that the contract at onee determines, but that it 
mav be determined or not at the option of the insurer. 

biel Vv. Csrermani ns. Clo... 2H fuowra 
bon Bortes vo. United las. Co... & Bush Ay ), 1s, 
Westchester Co. v. Karle, 33 Mich. 143. 


10 


This doctrine seems reasonable and logical, for were the policy 
cousidered void, there could be vo waiver of breach of conditions, 
and vet the doctrine of waiver is fully established, as has been shown. 

See cases cited p. 7 of brief. 
The poliey then being voidable only at the election of the insurer, 


it follows that such election shall be evidenced in some manner. 


From the nature and terms of the contract it clearly appears that 


Bi aE big SIND Ai SE OLE TE A RAI BEM 


the insured may not be informed of the change of habits on the part 
of the person whose life is insured, and that unless he ts notified of 
such change of habits and consequent breach of condition, if the 
company had knowledge of the same, he may be prejudiced. 

As Wits sitid by the (Court in the case of lon Bories Vv. United lus. 
Oo.. & Bush, 133 :— 

* Good conscience and tair dealing required the company, in case it was in- 
tended to enforce the forfeiture, to take the necessary steps within a reason- 
able time after notice of the second insurance.” 


In support of the main proposition the authorities are conflicting, 
hut the weight ot authority isin favor of the tustruction 
bon Borie “Vv. l iaite / lis. Ee. supra. 
Viele ve. Gerinania Ins. C'o.. supra. 
Westchester Co. v. Earle, 33 Mich. 143. 
: Williamshury sw 2 Cary, 833 2, 453. 
Anson . Woenneshe ils Co.. 20) lowa, 4. 
Jewett v. Howe Ins. Co. 29 Lowa, d62. 
Security Co. V. fay, 22 Vich. 467. 
lvitchen v. Hartford Tus. Co., 14 Ins. Ld. YA (1885 Wise 
CONSI?). | 
Hlorwite Ve Equitable lis. ex. 4t) Mo. Lye 
Pitney v. Glens Falls Co. 04 N.Y. 6, 
Pechner vy. Phoenix Ins. Co... 64 NL VY. V5. 
Hadly Vv. Fire lis. ('o., Bo A. /1. 110, 


| | Fishhech v. Phwnis Tis, Co. 54 Cal. 422. 

i 

tr 

sai . . 2 

| These are CHses where the policies were by their teriius te become 
’ . . ® te j : , 

if Tull and void for breach of conditions, one of which was against double 


tipsurance. The tact of double insurance was known to the eom- 


1] 


pany’s agent, and therefore to the company, either before or after 
the issue of the policy in suit. The cases decide that the knowl. 
edge of the agent was the knowledge of the company, and that a 
failure on the part of either to vive notice of the forteiture of the 
contract Was a waiver of such forfeiture. 

It is evident from the verdict in the case at bar, that if the jury 
found for the defendant in error on the second ground of waiver, 


they must also have found that the defendant in error was preju- 


diced hy the failure of the josuranee company to notify him of the 


cancellation of the poltey. 
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! IN N. BOFINGER ET AL., &¢., VS. JULES TUYES ET AL. 


Cavaroe, John W. Hineks, and Pierre S. Wiltz, in solido, for the said 

“Uitdi of ele Ven thousand lie hundred ania ninety-elght dollars 

iv and seventy cent-, with lawful interest from judieial demand 
and costs of suit. 

And your petitioners pray that the sald persons last above named 


, 
be cited according to law to appeal and answer make to all the miat- 


ters and things aforesaid; and your petitioners pray for ge neral re- 
lief. ee 
(Signed) O. B. SANSUM, 


Atty for Petitioners. 
Citation ly Altred Maur Mevie. Is. nee Mareli ith, ISSz. 


Circuit Court of the United States. Fifth Circuit, Eastern District of 
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Lo Aimictiled. 


Joux N. Bovixcen et al. y 


[NITED STATES OF AMERTCA, 


keastern District of Louisiana 


To Alfred Moulton : 
You are hereby sumnioned to comply with the demand contamed 
ity thas peetitiesth ol Which a copy accompanies this citation, or to de- 
liver vour answer to the same in the ottice of the clerk of the 
1] circuit court of the United [States |. tiftth crreuit and eastern 
district of Lobisiana. in the citv of New Orleans, in ten davs 
after the service lereot, which delay is ine ascal one dav for eve rv 
ten miles yvour place of residence is distant from New Orleans, 


\\ ities Uli | bier cherie \! Prison i \ “gure { hie { Justice af the 
Supreme Court of the United [States] of America, at the city of 

‘ ) y 
New Orleans, this 7th day of March, A.D. one thousand eight hun- 
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JOUN N. BOPINGER ET AL., &¢., VS. JULES TUYES ET AL ” 


]2 f “lation fy Jule s Tine a Iesucd Mar }, ath. ;Ssv 


Cireuit Court of the United States, Fifth Cireuit and Eastern Dis- 


trict of Pooutstana. 


Joun N. Borincer et a/ 
Wx No S16 
kpwarnp Parken ef al.. J 


L NITED STATES OF AMERICA, 
eurste md | District aot Louisiana . 


To Jules Tuves : 
You are beens aay “LD tri dnc 7 te Comply with thi le ricatid *t batsarnne 7 
1) thie petition co] Which ad Copy accohipatiles this citation. or te 
deliver Vour fhisWwer to thre scitnie ony thee othe of the clerk of the 
elreuit court of the United States. fifth e:reurt and eastern district of 
Loutsiana, ae the city of AY \“\ Corie fides, idt ten dave after the se rvice 
hereof, which delay is increased one day for every ten miles your 
place it reside hee Is distant Pyeorey AY Ww Orleans, thre behave where the 
court is held. 
Witness the Honorable Morrison Ro Waite, Chief Justice of the 
Suprema C‘ourt of the United States of America, at the ents of New 
Orleans, thos thy TA of Mareh, A. DD) one thous: clot 
ls hundred and eightv-two, and of the Dndependenee of th 
Lonited States of America the Lo6th Vv 
fstcat.] (Signed) TV. COUPLAND 
Pry ( lerk 


( JOUN N. BOFINGER ET AL... &@. 


Vs. JULES TUYES ET AL. 


, 


14 to deliver your answer to the same in the office of the clerk 

of the cireut court of the United States, fifth circuit and cast- 
ern district of Louisiana, in the citv of New Orleans, in ten days 
after the Service hereot, \\ hich de lav is Piece sed cotie dav for ( Very 
ten mitles your place of residences is distant from New Orleans, the 
place Where the court is held, 

Witness the HLonorable Morrison R. Waite, Chief Justice of the 
SU pr me Court of the United States of Arercalat the CILV of New 
Crleans, this ath say of March, \ [). (otic thousand ejerlit hundred 
and eighty-two, and of the Independence of the United States of 
America the Lo6th Vear. 

Teste: [=EAL. | (Sivned) T. V. COUPLAND, 

[hy (Clerk, 


Received March LOth, ISs2. bv the Us maisrstial, and on March 
both, ISsSzZ. T served a tru: CON of the within eltation and the ae- 
companying petition on Jolin W. Tlincks, defendant herem, by 
handing the same to lim im person iu the city of New Orleans, 

(Signed) Job. TENDERSON, 
| [ry Marshal. 
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8 JOUN N. BOFINGER ET AL., &¢., Vs. JULES TUYES ET AL. 
Answer of John W. Mincks. Killed March 2 roth, AUSS2. 


19 Cirenit Court of the United States. Fifth Cireuit, Eastern 
District of Lousiana. 


Jounx N. Bortincen et al.) 
rs. -No, OS 46. 
Epwarp Parker etal. J 


Now comes into court, by his undersigned attorney, John W. 
Hineks, lie of the de fendants 1) the above -entiiled suit. and rescry- 
ing to himself the benefit of all legal exceptions to the plamtitfs’ 
petition, for answer thereto denies all and singular the allegations 
therein contained not hercinatter « X pore ssly dinitted., 

lurther answering lie: “avs that the owners of the steamboat 

abine having Ohl or about thie | itl, of March, IS, 2. furnished il bronned 
to respond to the libel of the owners of the steamboat Richmond im 
the United States district court im the sum of SS.000, with four sure- 
tics for the sum of 82.000 each, viz. Alfred Moulton, Charles Cava- 
roc, Jules Tuves, and Achile Chiapella, and the said district: court 
having on the oth June, IST5, rendered judgment in favor of the 
ovners of the Richmond tor the sum of S& 750 “uevaliist the owners 
of the Sabine. and also for Ss.000 of said sum acradust the sureties 
on the aforesatd bond, viz., tor 82.0000 against cach of the four sure- 
thes aforesaid, (otie of thie OWlers of this Sabine, viz... Richard 

2) I. Puller, and the said four sureties applicd for and were 
erated on the 10th of June, IST5. an upped! LO Operate a 
supersedeas from said decree to this honorable court on their eiving 
bond in the sum of SZO.000) conditioned neccording tolaw: that ae- 
eg VIZ, On the Lith daw of June, ISS, the said Richard EF. 
hn Alfred Mu Lanta, § haries Cf aviarow, Jules Tuves, ana Achile 
Chit: ome Ha, subsertbed, as principals, and tiled in said) distriet court 
LED SEDoL il boned for the sum of SOOO, & neditionerdd. as recauired by 
law, in favor of the owners of the Richmond. with the tollowing f 
persons as sureties, each for the sum of 85.000, viz: your respond 
ent, J. W. Tlineks, and TP. Ss. Waltz, Alexander Brother. and J. F. 


Creneras, 


Tr ‘ : : | op Obs st :, a — ss : 
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R. FL Fuller, one of the « of tl e, and the other owners 

, 1 , ‘ ® , . . 
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Tiat it was further ordered by said decree that Upon satisfaction, 


JOHN N. BOFINGER ET AL., &¢., Vs. JULES TUYES ET AL. ‘ 
either by the principals or sureties, of the amount thereby awarded 
to the owners of the Richmond with | 

bond should be cancelled aud a: 


Cost= Tit tlreretilpeon thie siihed 
nintled 
That the sid decree of t! 


this honorable court, rendered on 
the Tlth Marceh, IS76, was not siened until the ith June, 
IST6: that thereafter the owners of the steamboat Richmond, the 
present platmtiths, effected Comiprotiises with the satd fous 


ties—Tuves, Cavaroc, Chiapella, and Moulins brie 
22 in full satisfaction of the said decree avaiust them. the said 


plaintitls recerved, on the ord dav ot July, IS7G, tr oh] 
Tuyes SS] .166.06 fron the scald Cavaroe. throu ly thee New ODriesns 


Insurance Association, S1,166.0605 trom the said Clitappella, Ss), 166.66, 
and on the ZSth September, IS76, frome the said Alfred Moulton, 
through the Home Insurance Company, §15000. and therenup “Xe 


cuted releases to all said four obligors, and, turthermore, sab 
the said Tuyes, Chiapella, and thie New Oplennu- bist 
tion (who had paid lor Cavaroe) te their rights ltmder sand a rene 

Now vour respondent avers that bv the sard compprom 
with and releases erated to four of tis five purtierpal 


peal bond aforesaid, subsertbed by | 1 | 


sim as surety. the sa’d four prin 
J ees | ‘ i, 
cipals, who were bound and tually able te praty poor mdemimnify 
him to the full extent of anv lrabilitw lie mitetit retirred 
the said bond. have been discharged trom anvaned res bat 
In the premises by the aets of thy jl 1 i I tii rel 
o> plaintifis have thereby ethectaalls Chee per ~ bes] if f 
any recourse whatever ThprOds lis + | te prise 


other principal, Rithard I; rater, teern lti- ’ it} i\ petal 
itoutof their own power to suprogate him to of tl tal 


Which they had against them upon tl 
decree of this court: that therefore thev, the pl 
and all right of recourse whieh thev mig | 1 vay ) 
one of the sureties on the said appeal bith J ISGa 
Wherefore respondent pravs for judgrient iis fea list 
Ing the plamtitls’ demand, and for costs rai relied 
(Signed C. B. SCHA:. AM 


et : i 
4 ’ 
Joun N. Borinaen ef ’ 
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; \ ys af 
; 4 \ 
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mandon the ground that after tine? | 
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March, 1876, in the snit of Sarah C. Shirley et al, owners of the 
steamboat Sabine. vs. the steamboat Richmond and owners, had 
been entered In this court the present plaintiffs, owners of the steam- 
boat Richmond, did, on or about the 27th April, ISST, cause an ex- 
ecution to issue upon said decree against the defendant and other 
persons for the principals in trust and costs claimed herein ; where- 
upon this exceptor, on the Sri May, ISS1, moved to quash the said 
execution as to him, on the ground that exceptor had, through the 
Hlome Insurance Company, had satistied and settled the decree of 
the said circuit court as to him on the ZSth Se ptember, IS76, and 
prior to the appeal to the Supreme Court of the (onited States : 
that said motion to quash was tried betore this court (Mr. Justice 

Woods presiding and delivering the opinion) on the 16th 
20 June, ISSL, said motion being opposed by the present plain- 

tiffs’ proctor (then of reeord), and on the ISth June, ISSI, the 
motion was allowed and the exceution ordered to be quashed, for 
the reason that all claims of this platntith nvaiust this exceptor as a 
surety upon the bond given by the owners of the Sabine to respond 
to the cross-libel of the claimants, the owners of the steamboat Rich- 
mond, which claim had been determined and fixed by the decree of 
this court on the Lith cay of March, IS76, and affirmed by the Su- 
Prete (Court, had been siitistie dl, and tliat tha exceptor Wiis released 
from any and allfurther lability upon the said bond or the said de- 
eres * thrat the gudgment then rendered by this court and the mo- 
thom to quash suld execution operates a complete estoppel and bar to 
thi pore sent action worst this defendant ania exceptor, and Is res 


judicate iy his taver against the present demand of the plaintiffs. 


a 


W heretore he asks that hus plea of res judicata be inaintained and 
that thie pelaintiths by dismissed and condemned to pay all 
4) costs, and for weneral reliet 


Siencd SINGLETON & BROWNE, 
Attys fay Alfred Moulton. 


Answer of PLS. Wiltz. Filed March 28th, 1882 


Joun N. Boringenr ef a 
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Order. a ptions (Continued to be lleard i fore (ivrcude Judge. 
extract from the Minutes of Saturday, May 20th, ISS2. 


Jno. N. Borincen et al. ] 
is NO. UN |. 


Epwakbp Parkenk et als. J 


In the presence of counsel for Jules Tuyes and Alfred Moulton 
and of T. Gilmore and Sons, representing () [}. Sansum, counsel 
for the plagntills It Wits ordered by thas eourt threat the exceptions 
herein tiled by said Tuyes and Moulton be continued, to be heard 


by his honor the circuit juape, 


Motion aud Cdyil Z I. ceptions hia q 
extract from the Minutes November Term, A. D. 1882. 


New Onneans, Monpay, February loth, S85. 
Court met pursuant to adjournmen 
Present: Honorable Don A. Pardee, circuit judge. 


Ou Jo N. Borincen ef al.) 
| No. SS 46, 
Epwarkp Parker ef als. | 
Qn motion of Singleton and Browne, attorneys for A. Moulton ; 
of C. EB. Schmidt, attorney for Jules Tuves, and of M. M. Cohen, 
attorney for ©. Cavaror 
It is ordered that the exceptions and pleas in bar of said defend- 
ants. Moulton. Tuves. and Cavaroe. and the motion of plaintiffs to 
dismiss this excep it bi tixed or Saturday. lebru ry Pith. ISS5, 
and that laintitts, through their proctor, ©), I. Sansum, hse. be 


— : . 
‘ ; . > ; 
POLE Liiereaol, 


Stipulati Wry nT, J 4 I ‘cd ia Ta ry D4th. ISS3. 


. +} _ ; ‘ . . in oO . . — . . ’ ’ . ° 
()y sit i sil » ‘ ‘ CCT iiti- Lope isan bar of Jules 


barties wave il 


, 
I pire thieahe. 


” | 

“ C. E. SCHMIUDT. 
SINGLETON axp BROWNE! 

Alt ys for A. Moulton 

SANSUM. Att'y for PI'its 


a Le 


JOHN N. BOFINGER ET AL., &¢C., Vs. JULES TUYEsS ET AL. lo 


if. aring and Nulimission of I eptlia 
extract from: the Minutes of Saturday, February 2ith, PSss 
Present: TPlonorable Don A. Pardee, circuit jud 
Jno. N. Borincen et al.) 
‘es. ‘} bt) 
Kowarhp PARKER efals. J 
The exceptions of Jules Tuyves ind of Alfred Moulton and the 
plea of Charles Cavaroe cate on tor bo bie il by Liue Cour! ait if- 
ties having filed a stipulation walving the lntervention of a ju 
Present: Charles KE. Selotdt, for Jules ‘T ©: Stualeton ane 


Browne, for Alfred Moulton: Mi. M. Colien, from Charles ( 
. DB. Sansuim, for plaintiffs. 

And the suit as to Charles Cavaroc | ror Deena dis 
5 tinted upon dis plea bw the pelatutitl e hearing of sai 
exceptions was proceeded with, when, after hearing <¢°] 


the court took time to consider. 


Peeinstat ain furt AL 


? , 
Odpiler. hirceptions 


extract frown thas NE inute — 9] riday, \] im I rial, iss ; 


Jno. N. Bortnarn ef aly 
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pleads the said compromise as res adjudicata against the demand of 
the plaintiffs, and as operating a complete estoppel and bar to the 
plaintiffs action against him. 

Wherefore this defendant prays that this his additional peremp- 
tory exception and plea in bar be maintained, and the plaintiffs’ 
petition iis avalist bedna dismissed at their Costs, 


(Signed) C. bk. SCHMIDT, Atty. 


4 Let this additional peremptory exception and plea in bar 
be tiled. 
New Orleans, Mareh 2nd, PSS. 


(Signed) DON A. PARDEE, Judge. 


Motion ATTA fdyuls ¥ hirceptions bived. 
extract from the Minutes of Wednesday, Mareh ’Sth, ISS3. 


DorINGER ef al. 
is. No. us bt), 


I. Parken et als. J 


And now this day come the said plaintitfs and move the court 
here to set the excepto s heretofore tiled In said cause by the defend- 
ants for trial on Sature iV oti Kt. the Olst day of Mareh, A. 1). ISS}. 
And thereupon itis ordered that the said motion be granted and 
that the defendants have notice thereof, according Lo law. 


Additional i May pil j a, J CC) ‘; isis ane Plea ay Bur of Alfred Moulton. 


I} laf VM. 4 }, Oh ISS}. 
2 434 L. S. Cirt Court, FE. D. of La. 


Ino, N Borincen et al.) 
~No US|, 


a 


Powarp Parken ef als. | 


Leave of the court being tirst had, Alfred Moulton. one of the de- 
fendants dieretn, further excepts to the plaintiffs’ petition on) the 


eround that on the tWenty-hinth agqav of Septenils wa IS76, the (I- 


' i? ’ } - : , @ : 
cepror, OV a Cot rotml ~ ae ee read TT) WRItTThY with the claimants and 
a ‘ } ‘ 4 _ , ] e > ; 
oWhers Of the steaming tt hiond, the latter agreed to receive and 


did receive in full satistaction of the decree rendered against him. the 
siti Vo Lito, DN this tron. co rt, mn the sult ot Sarah © Shiirlev el als. 
rs. steamboat it eh ned, N athog of the dor ket of this court. thas Stitn 
of fifteen hundred dollars, which compromise has and had the etfeet 


; ] ™ bevy. t } ‘ . arene } , 
q)j Liat thine al beitras] GS tO TN and stil Piddtoniaty (ot) tiie puart at this 


. , 5 > } ' ‘ . 
‘ . ; * ©} : , " 4 a | - . _* . . 
defendant tor the causes alleged inthe plamtilfs petition. And the 
, + ? ] . 
’ , ‘ . . 
defendant pleads the said compromise as res adjpucdiceats against the 
i ‘ =, 
? . | ; » | , ’ , ‘ } ‘ * f ’ s* : , — ’ , ] 
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perctuptory exception and plea in bar be maintained and the 


ir 


JOHN N. BOPINGER 


plaintiths’ petition ugainst 


eralr elret, 


(Signed) 


Let this additional peremptory exception an 


SINGLETON «A 
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N. On. Mareh wtith, PSS5. 


(Signed) 


DON A 
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ants are continued to be heard by the erreuit just 


extract from the Minutes. 


Present: Tfon. W. 
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NEW ORLEANS, 


1}. Woods, crreunt 


dee, clreuit Judge. 
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bhis cause was called and continued till to-mion 
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o> fearing aud Nu niission. 
Extract from the Minutes of Tuesday, May 29th, 1585. 
Present: Ton. Win. B. Woods, cireuit justice; Hon. Don A. Par- 
dee, circuit judge. 
Joun N. Borincen ef al. 
Us. No. GS-46. 
Eowarp Parken ef als. ) . 


The parties herein having filed a stipulation waiving the inter- 


— 


vention of a jury, this cause came on to be heard before the court 


on the pleadings and the evidence offered by the parties respective ly 
and was argued by counsel learned in the law on both sides and 


submitted. Whereupon the court took time to consider. 
idan vil. bentley ;/ and hiled ities 1 s/f. LSS. 


NEW ORLEANS, Fripay, June Ist, 1885. 
Court met pursuant to adjournment 
Pr sent: Tlon. Wim 3. Woods, associate justice of thre Supreme 
Court of the United States. 
Present: Hon. Don A. Pardee, circuit judge. 


s+ JOEEN \ ATaY INGER ef als.) 
nei: » No. OS hi). 

Ie WARD PARK if at 

Tie parties 1?) | Loe Ge bhava ‘y bi retofore filed 4 stipulation 
Walving the intervention of A jury, ane submitted the cause to the 


court Wap Mork thie Isslles of fact as we ] is OF law, itt thie eounrt having 
considered the same, and berg fails advised of and concerning the 
premises, finds the Issue of tact raised by the pleadings in favor of 
thi del | rit 


It us therefore ordered, adiudgved, and deereed that the peremptory 
exe ption bis rely Ly iti | at - UN =. PERRET Tabane d. anid there bie qudg- 


ment in favor of the defendants, Alfred Moulton, Jules Tuves, John 
\\ [fineks, anid L peerye S. ve 2it2 ried ercildist this demand of the 
plaintiffs, John N. Botinger ef a/s., with costs 

Judgment rendered June Ist, ISS5. 

Judgment signed June 6th, ISS5 


bt) Joun ON. Borinaer ef ca 


And the said Piaintiiis Now Come Mito court here anid prav a writ 
ferror to tae Supreme Court of the United States. to the next term 
nd the same is granted 


ic 


JOHN N. BOFINGER ET AL., &¢.. VS. JULES TUYES ET AL. Wi 


on the plaintiffs tiling a bond in the sum oof two hundred and fifty 
dollars, conditioned secording’y ae law. which “ile I) the Im TOW ct ph- 
proved and tiled. 


Bond firy He, if ot kerror bili / di fi‘ Sth. PSS 4 


Know all men by these presents that we, dolan N. Botingwer, Thi 
dore Lavielle, David R. Powell, Samuel Stilwell. lkeoch Strulwell. and 
William R. Carter, as principals, and William TE. Dotingwer, as surety, 
are held and tirmly bound unto Jules Tuwes, Alfred Moulton, J. \ 
Hincks, and Pierre S. Wiltz in the tull amd just sume of two hun 

dred and fitiy dollars, to be paid to the said Jules Tuves. 
1] Altre (] \I. ulteon, a \\. Edina ks, sabia Mr rre Ss. W pitz. themes 

tain attorne V, eXeECULOPs, adtiibistrators, or assions, to whitel 
pavinent, Well and truly te be made, we bind ourselves, our hen 
executors, aud administrators, jornthy and severally, by these pres 
cuts. 

Sealed with our <ee]s nied elite dq this (ith Lay co] June try thee year 
of our Lord one thousand eieht hundred and eightv-three 

Whereas lately ato acirenit court of Uli [ iter) States, titth A 
diclal cireuit, helding 
Louisiana, it) aosuit cde jy teediner Ii sited clreuit court wherem thr 
above-bounden principals were plamtils and the said Jules Tay 


Alfred Moulton, J We. Pd in Ks, atned MY rrees \\ Wore eledetraants, 


Sessions db abiel for the eastern district al 


} 


judgment Was rendered agatust the said plaimtitls sued im faver of 
Satld i ic riedsanits, anid tine sailed plarmtitls hia fiaddoesd G2 writ ol 
error and filed a copy thereaf in the elerk’s off f thre <saied « 
court te reverse thi ptnedertavetat pap three cafeors Po stbit, canned 7 
directed to the satd Judes Tuves, Alfred Mi PW. Ebinetd ‘| 
Pierre S. Wiltz citing and acdmroutshing then to mid appar at 
the Supreme Court of the United Stat too beer beeidedens at 


J \ arr t | , LE Wheel ’ : 
1 itsil re Ti i if sereood) i priea.i ‘ ¢ by ; ‘ \ 
: | ; I ; j ; 
, ’ ’ '? ; 


San Stilwell, | host a ive 

cut cir writ . « ft) 

ri > take eir i ti tiie , 

else to ren n full foree and virtu 
THheoboRE LAN TELE! | 
DAVED Ro POW REI | 
SAMUEL SUILWELI 
ENOCK STILLWELL! 
WILLIAM BR. CARTER 

Pra Te 
Sharm Oo. B. SANSUM 


PARDEE, Ju 
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Uwirep STATES or AMERICA. 
hast ri District of Louisiona, ' 


s * ty 


Personally appeared William HL. Bofinger, who, being duly sworn, 
deposes and says that he is the surety on the Within bond: that he 
resides in the city of New Orleans, Ino said district, and as 
Le worth the full sum of two thousand dollars over and above 
all his debts and liabilities end property exempt from 
execution. 
(Signed) W. TL. BORFINGET. 
Subscribed and sworn before me this Sth dav of June, 1SS5. 
(Sioned) I A. Woo ILELEY, 
| Commissioner U & Circuit Cowrt. 
Kastern District of Louisiana. 


Pill of Lvceptions fit HY half ot Plaintitis. biled eeegie pro fine iri 
Os, S83. (i ot this Dye), May. ISS:>. hy, Cprte i ol ( gurl. 
UNITED STATES OF AMERICA, 

Eustern District of Louisiana, | 


> aa. 


In) the Cireuit Court of the Lnited States for the eastern District 
of Louisiana. To the April term, A.D. Isso. 


’ 4 e* o> >} , , _ . a ’ » . 
Joux N. Borrscer, THreropore Laviktt.eE. Davin R. Power. 
~~. , ]  ™f 1 i { 1} ‘ } I. | ~' iy 1] { ’ ' . } |: hy 
’ atpblied , LlLiwell, ana lied " LaWwedl, Polibprosliyg Tlie Jite rth 


oft Powell. Stilwe | stil (4) Wilks r i ( Lyte rs Surviving ( ‘¢)- 
partner of th Late kirm of Carter and Conn. whieh Firm 
} 


1} was Composed of the said Walker R. Carter and Jos phi II. 
Conn, now Deceased, 


Kow ARD PARKER, Administrator of the Suceesslon of Sarah (°, 
Shirley, Piao Deceased : Atieries I} Selby, Wife of Nathaniel G. 
Selby, who is Made a Party Hereto: Richard F. Fuller, Alfred 
Moulton, Jules TPuves, Charles Cavaroc, John W. Hineks, and 
Mr rre os Wiltz 


Be it remembered that heretofore, to wit. on the twenty-ninth 
dav of May, A. DO ISSS. upon the trial of the'above-entitled cause, 
at the citv of New Orlean- sald distriet, before the honorable the 


judges (vt siitcl Court, ts Wil. \\ ij lil I}. Wi (Huis said door A. Pardee. 


el, # . #.4} ? , , . ; " ¢ | ‘ . ¢ | " ‘ = . 4 . 
Tie prickldaedl . a bhichil til iit sma S TPGe Gas i | i] ~ peta lhbis evilelehee 
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’ i ’ ’ ' ‘rr ; ‘% ; 
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P Pagsgrs : ? atartast if ' ‘ 
‘ j j st ‘ ; i" 4 ® ‘ ta aaa ° 
Moulton, John W. Tineks and P.S. Wiltz. to maintain the 
Issuies Of} their part, put Ineviddence In said caus upongy other miut- 


ters the tollo Drag 


JOHN N. BOFINGER ET AL... €¢.. VS. JULES TUYES ET AL. }') 


Ist. The deerce rendered by the district court of the United 
States for the district of Dcouiisdaaniet, ih othe cause whe rein Sarah ©, 
Shirley, Amertea DB. Selbv, Nathaniel CL Setby, and Riehard BL Fal. 
ler Were libvelsanits oradiist thi sterutaal vent | rebitnpotne Whiiel decree 
isin the words and fierlres [as] follows 


Var ; — on 
Judgment feutere if Petia pf iS, ; 
Sanam C. Simpry ef al.) 


is 


Sin RaeiMonp. } 


fyurhe) 


The rule to contirm the commissioners report on deatusees and 


Ctyst~ wits called ‘ty? —Cy Canmipbed for thy rar th tied ic boon it pe- 
pearing atid tilime exception te the report, When, iftter lrearine the 
we evidence, It is ordered and decreed that the exception be overruled, 
the rt prort confirmed, ariel ‘hist there be yuan bent no favor of the 
owners of the steamboat Rieloronmd atid agaist Sarah ¢ 
luaidler, ane \lr- \ lI} een te rh fiend bitastocanaed, 


14) Shirley, Rh. F. 
N.C. Selby 
nine thousand seven hundred and fifty dollars 
ct Wd it appearing that the 


os 


af Leute oOWher of thie stevithier M*tieltie. for thre stl ol 


’ } 
cLipcoVer-DictTbbeed prariies - oOoWhers of tlie 


21) JOUN N. BOFINGER ET AL., &¢., VS. JULES TUYES ET AL. 
Appeal Bond. 
District Court of the United States. In Admiralty. 
Uxirep Srares or AmMenica, District of Louisiana: 


Saran C. Suimpey et al. 
vs > No. YS?22. 


Sr’r RICHMOND. 


Know all men by these pres nts that we, Richard F. luller, by 
R. IL. Marr, one of lis Proclors ; Alfred Moulton, Charles (Clavaroc, 
Jules Tuve Se and Achille ( Hitaupelta, as principals, anid é. W. 
LS Hineks. POS. Wiltz, Alexander Brother, and L. F. Generas, as 
sureties, are hele ana t) rinly bourne Uiliteo | ( stent boat Rich- 
mond “nid Nit. S. Grreen, ther tnaster, nicl Lo Nat. S. Giret lh, John N. 
Botinger, Theodore Laviclle, Stilwell, Powell & Co., and Carter and 
Conn, her owners, in the sum of twenty thousand dollars, to be paid 
to the said steamboat Richmond, her master and owners, above 
named; for the payment of which, well and truly to be made in law- 
ful money of the United States, we bind ourselves, and each of us, 
our and cach of our heirs, executors, and administrators, jointly and 
severally, firmiy by these presents, 

Sealed with our seals and dated at New Orleans the li4th dav of 
June, 1S75. 

Whereas the above-named Rienard FF. Fuller. Alfred Moulton. 
Charles Cavaroe, Jules Tuyes, and Achille Chiapella have appealed 
to the next term of the elreuit court of the United States for the Sth 
circuit and district of Louisiana from a tinal judgment of the dis- 

| 


sh : sy ‘ ‘) piif ; DE 
trict COvli TL @o] tiif sree ‘ ’ aie’s 


> ae! ’ 
hor osilel) «istrict rendered aeralhist 


them on the oth dav of June, IS75, and signed on the 17th 
{9 dav of June, IS75, tn the above-entitled cause 
Now, therefore, the condition of this obligation is such 
that af th bovest ed appellants shall prosecute their appeal 
to effect and answer all damages and costs and satisfy whatever 
udement may be rendered agamst themaf thev fail to make their 
appeal good, then this obligation to be void; otherwise the same 
shall be and remain in full force and etfeet 


.. F. FULLER. i. 
CH. MARR. ne, 
One al his Proctors. 
J. TUYES. 
VIF. MOULTON, 
C. CAV AROC, 
1. CHIAPELLA. 
3. WW. BING as, S0n8 fy. | 
Pos WILTZ. 5.000 rs) 
\ BROTEDER, 5.000 ft. s.] 


L. Po GENERAS, 5.000, [1. s 


J. W. Hineks, A. Brother, L. F. Generas, & PS. Wiltz. sureties on 


the within appeal Oond, belhy Gduiv sworh, save that thev reside in 


JOHN N. BOFINGER ET AL., &¢., Vs. JULES TUYERS ET AL. 2] 


the city, and are ench — the sum of 85.000 over and above all 
all their just debts and habilities 

r.& Winee 

J. W. HEINCKS 
Ww \ DROTTER 

LL F. GRABRRAS 


Sworn to and subsertbed before me this Lith June, IS73 
RK. Lak W, 


a 
ir? 


Appeal bored filed June ] bth, ls 


srd. The order of the said court overruling exceptions to the 


. ° . ; } ’ ‘ } | 
Cormiliissloler s reprort i] diatoaces, off reel tov Uta “LO CLT EPCOT hie 


mond, and the deere of thas COuUTL, is follows 


Dhecres 
Extract from the Judeanent Book 


Cireuit Court of the United States. Fifth @Ctreuit and Dustriet of 


Louisiane 


NEW Carn ANS SATURDAYS Ve a) Lith. PSS4) 
Court met pursuant to adjournment, 


resent: Ton. Win. B. Woods, erreuit: jad 


SARAH CL SHIRLEY ¢f als. | 


, Ni , 4 
STEAMER RicuMonp. 5 
‘This cause came on for trial on the ceomtuisstomers 3 

brig thie diaatiacres <iustattied by thy —Tevsadiie' IY 

of the collison between said steaties itied | "iatoldae per ; 
ol Joho H. Kennard and LL. A. Sheldes es I Trherdied 

I} bosreany, lor thas e"ibtol ane citi | after |i wr tl revilrsietit 
: ’ } : ] ‘ near l i ; | 
OL Cartdtisel, Cobh Cosieie ration Wiliereol § ] bie pear j 
by the court that the exception to the ir 
port confirmed and made the basis of th tof the court. and 
that accordingly R. F. Fuller, Mr« A. DTD Sell | | 
N.C. Selby, and Sarah C. Shirlev. bv ler agent l attorney, Jolin 
T. Shirlev, owners of the steamer Sabin . . thie: boone! 
by them furnished on the DTith Mareh, Is72 
order made by the admiuraltv court upon th if t I. 
mond, requiring the owners of the Sabu ter 1 tha 
aot ¢ het th sand do ~ | i 

leo pray f WI > 
thousand three lund 
costs of s 

ltas further ordered and reed \ 
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said bond, be condemned to pay to the owners of suid steamer 
o2 Richmond the amount for which they respectively bound 

themselves. namely: Alfred Moulton, two thousand dollars ; 
Charles Cavaroc, two thousand dollars: Jules Tuyes, two thousand 
dollars, anid Achille ( ‘hhiapeltla Iwo thousand dollars. 

Arid it is further ordered that, upon satisfaction either by the prin- 
Cipals or sureties of the amount awarded by this decree to the said 
owners of the steamer Richmond, with Costs, that thereupon sald 
bond be cancelled and annulled. 

Decree render dq Mareh Lith, Isis. 

Decree sroned June Ist, S76. 

(Signed) W. B. WOODS, Judge. 


Ith. The rule for a new trial and the order of court refusing the 
sume on the Sist of Mav, IS76, as follows: 


Puli for if AY ij Trial. | DAL i¢ Jf ane biled March loth, IS76. 
Cjreuit Court of the U.S. 
Saran C. Sumopey ef al, 
SX. Xo. nie 
STM it RICHMOND. | 
Cyrenit Court of the U, 5. 


Menenants Mercean Insurance Co. 


de> , 
SreaMens Rrowwonp and SABINE, 

On motion of B. Pgan and KR. Tl. Marr, proectors for Sarah C, 
Shirley ef als.. libellants, in the tirst of the above causes, and also 
the sureties on their bond us ven te respond to the eross-lbel on behalf 
of the claimants and owners of the Richmond, it is ordered by the 
court that Nat. S. Gtreen and others, cross-libellants, do show cause 
on MPBaturday, Poth dav of March, Isc6, at Tl alm : whiy ik tie W trial 
should not be granted by the court in this cause, on the deeree con- 
firming the commissioners report, on the following grounds : 

| Because thi yulede = co) Trans to the law and the evice hice, 

I]. Because the report of the commissioner which las been con- 
firtned IS OPPDGLDD TOS TIN Protieotts ly thy ae law and fact. 

/ 8 Peet { 
Reeerved Mareh Toth. S76. by the U.S. marshal, and on the 17th 
of March, ISTO, served a. yrs hereofon Kennard Howe and 
a Lr litiss a handing thi “athe to low cy \ Sty, lon. pily, 
MI. M. Coli pity, .\ Voorlies, personally 


Ss. b. PACKARD. 
oN. Marshal. 
by Ss. W. REED, 
Ly Marshal. 


drat x Lh hie ring Le fused 


xiract from Minutes of 3ist May, IS76 


SAKAH ©. SHIRLEY ef a/s 


rs. Na 


STEAMER Rrcixwonp } 


This cause came on to be heard on the n 
fora rehearing and was argued by counsel : on 


itis ordered that suid motion be overruled and 


with costs, 


oth. Phe petition and order for an appeal from 


ber 2nd, Sa, it> follows: 
Litition fer Appeal aud Chyler. heli j Ni, 


Sanan C. Suirmcey ef als 


's \ } 


Str. RicuMonp | 
C‘onsolidat | (‘sists 


ate Mencuants’ Meteuar [Nstianes 


STREAMERS RicHivonp and S4 


To the honorable the circuit court of the | 


' 
circuit and distriet of Louisiana 


Thi [ tition of kdward TP. Parker, p 


provirited sided qualitied its aeltn Phim Petteel 
} ; ef 


Sarah C. Shirlev, America Db. Selby, wite of N 


her husband Nathaniel ©. Selby, and i 
owners of the str Sabine, libellants in the ti 
consolidated causes, and of the Merchant.) M 
pRaney, Miechuantes hie , 


‘Traders Prastpraarpe ( ea paday, nf \\ fhe ‘ ’ \] 


’ . 
pam, Sum Mutaal Insurance Compan . 
surance Association. Creseent Mut 
eral frsuranes C cotpppanv. tibetiotuts atid 

} ! ’ 

above consolidated catises, all au 
~ 4° a ee , Seat e | 
Oh Lbbieiey tii iwWwes of Tyas " shi? fri fri, a re 

, 

citv of New Orleans, respectfully 

formed and belreve that there is error to ther 


tidgments or decrees rendered im the al 


the {th of April, IS75. and siened on the lot! 


—y 
an 
~~. 
Pad - 
oo} 
—_ 
as 
-_, 
’ 
~ 7 
- 


also that rendered on thy 


— + ? , . , . Ps 
of June. IS.6: also that rendered on Both \| 
’ * + 
toederayye nis ana (lecrees retidered iti siilel ean 
erry ‘ , ’ | : aatene 7? , i 
rie yetl bo osibied PTE Tue tile = OF ejeape 


Ingean appeal therefrom to the honeoral 
United States 


JOHN N. BOFINGER ET AL., &€¢., VS. JULES 


\l 


tc 
* . 
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Wherefore petitioners pray that they be : allowed an ap peal from 
the above-mentioned final judgments or decrees, returnab le in the 
Supreme (‘ourt of the Unite d States on the 2nd Mond: ayV in October 
next, on siving bond in the sum of tive hundred dollars (8500), and 
thiat Nathaniel Ss. Green, Jol m A. Dotinge ve ‘Theodore Lavielle, Stil- 

well, Powell & Co ee 9 dof Samuel L. Stilwell, Enoch Stil- 
ay) well, and DL RK. Powell: ( arter & Conn, composed of Walter 

Ro Carter and J. EL. Conn, claimants and owners of the steam- 
boat Richmond, be cited to appear and answer this appeal ; and 
petitioners pray fOr eveneral relief. 

(Signed } BENTINGK, BGAN & ROLE MARR, 

Proctors for Lihellants in the first of the above Consolidated Causes. 


An appeal is allowed in this case as prayed for, returnable to the 
Supre me Court of the United States on the second Monday of Oc- 
tober. IS7T7. the appell nts giving bond in the sum of tive hundred 
dollars (S00). with eOOU “whi solvent SCCULILY, conditioned ils the 
law directs. 

(Signed) W. b. WoODs, 
: ~S. Judge. 


Oth. The bond for an cpp al to the Supreme Court of the United 
States, us follows: 
Appeal Pond, Filed December Vth, US7T6 

[NITED STATES OF AMERICA: 
honow all Pied bv thas ~t } resents thirst We, hiadward .¥ Parker. ad- 
Mninistrator of succession of Sarah C. Shirley; America B. 
aS ™ lb. Witte of Nathaniel Cl Se Lb, ane Nathaniel i Selby, 
her husband. and Richard tk. bkuller. owners of steamer Sa- 
bine; Merchants’ Mutual Insurance Company, Mechanics’ and 
Traders’ Insurance Co., Factors’ and Traders’ Insurance Co., New 
Orleans Mutual Insurance Co., Sun Mutual Insurance Company, 
New Orleans losuranee Association. Crescent Mutual Insurance 


Company, and Commercial Insurance Company, libellants and in- 
tervening Tibeliants, as prineipals, and George Mather, as surety, 


are held and tirmiv bound. jomntiv and severally. unto Nathanmel S. 
Green, John N. Botinger, rete Hl, Powell & Ca... composed of Samuel 


LL. Stilwell, Enoch Stilwell PDO. Powell: Carter and Conn, com- 
posedot Walker It. Carter and r Hl. Conn, and Theodore Lavielle in 
the sumpot tive hundred dollars, lawful money of money of the United 
States of Amserica, to be paid to the satd Nathaniel S. Green. John 


N. Bolinger, Stilwell, Powell & Co., composed of Samuel L. Stlwell, 

one! Stilwell. and |) IX Powell Curter and Conn, conrposed of 

Ws Key IY Carter ria J I | Conn: Theodore Lavielle, heirs, 

540 executors, administrators, and assigns, of which payment, 

Well and truly to be made. we bind ourselves, and each of us 

by liuitmself, and each of our heirs, executors, and administratrators, 

firmly by thes 

Sealed with our seals CLT) date the both i] dd iV of Ldecceetya bn Teo Ban the 
vear of our Lord eighteen hundred and seve nty-six. 


~ 
' 


JOIN N. BOPINGER ET 


AL., 4C., VS. JULES TUYES ET AL. o 


Whereas Edward T. Parker, administrator of suceession of Sarali 
_} Shirley : At rien I} ~ lho, Wife of Nath ine! c;. a" Iby, anid bie I 
husband, Nathaniel GC. Selby, and Richard bo Fuller, owners of the 
str Sabine: Merchants’ Mutual Insurance Commoany, Factors’ ane 
Traders’ lnsurance Co., \l. chy imntes: “ariel Pra lors lnsurance (lo. AY \\ 
Orleans Mutual Insurane a Mutual Tnsuranee Co. New Or 
leans Mutual [ surance Association, Creseciut \| tral Prsuranes 
(" OMIpAnY, cand Cone red, il “toe iri ages ( ony many have this a; 7 por 
cented a petition to the honorable tl ve circuit court of the thited 
States for thie fifth eireure, bhenle bing fsessions im and tor the district of 


Loulsiana, praving for an appeal: 


Now the condition of the above obligation is that we, the 
ti) above-bounden Mdward T. Parker. adimtiistrator of succession 
of Sarah C. Shirlev: America Bo Selby and her husband, Na 
thaniel C.Selby,and Richard F. Puller, ownersof the str Sabine: Met 
chants Mutual lristirancee ( OMIPRENLY, \l Cini ane Track = lristir- 
ance Co., New Orleans Mutual Tosuranee Co. San Mutual [usuranee 
Co., New Orleans Mutual Insurance Association, Crescent Mutua 
Phsurance | OTP, and Commercial [nsurance Courpany, lbellants 
ana intervening libellatits, shall pprosce it toy re ated shill 
sutisty Whatever judge Hit may be rendered against them, or that 
the same shall be satistied by the proceeds of the sale of ther es- 
tate, real and yn rsonal: otherwise that the said Creorgve Apather. 
surety, shall be liable in their place 
(Sivned) EDWARD TP WRK E ms . 7 
AMERICA 5. SELBY taster 
N oy tl I, I} :. thie 
RICHARD b 1 Ui. ; me 


Cditaee ™ ; a 


sd as 


by their proctor— 
BINTINGK EGAN [1 s.] 
Signed) GEO. MATITER f 
' RESCENT MU. INS. CO. iy 
rr THOMAS A. ADAMS, /’r 
l) NEW ORLEANS IASCE COMP., Phos] 
er ds. TU Seem ee 
“ N. O. IAS'CE ASSO., [%.. 
Pr M. MUSBORN, Ft 
" SUN Mur. ss Gx 
Dr JAMES bt. DAY. Ft 
" N. ©) COOMATE TM TA 
Pe M. Jd. SLATOR, | ay 
FACTORS & TRADERS INS. CO 
LO. A. FaAurnenor,re 
MECHANICS’ & TRADERS INS. COMP'Y, [t. s 
Pr LLOYD Ro COLEMAN 
MERCHANTS MUTUAL INS. CO. La 
rer. FUC mse, fe 


And the plaintiffs admitted that no other be | was ever executed 


1—]i.> 
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for an appeal from said decree to the Supreme Court of the United 
States. 

And the sitll defendants then offered te read 1) evidence the 
Hirotion of thie <td de fendants, Jules Tuves ania Alfred Moulton, 
tiled in) the ssid eause of Sarah U. Shirley, Armerien I}. Selby, 
Nathan | i, Selby, nad Richard Ie leadler weralust tha sntd steut- 
boat Richmond, wherein the said Jules Tuves and Alfred Moulton, 

for the reasons and causes in sald motion set forth, praved 
ies the Court to quash the W rit of fe ri fete 11S. vhich hisaed hereto- 

fore been issued against the goods and property of the sad 
Tuyves nicl Moulton, to Which olfer thie plarntitls objected On) the 
grounds that said motion and the reasons and causes therein stated 
were hot COLD Eo Letil evid hice Hn the Cialise, etic thasat tlie sate Were 
Immaterial and irrelevant: but the court overruled said objection, 
and ordered said pipers tome read in evidence tn satd cruise, and lo 
the ruling of the court the plaintiffs did) then and there except. 


= ' | = : 
Sid mot obs are us lollows: 


Peal ot i f s Tu ‘jis ‘sil tpi, rie as ot Shae shoal Richinond and the 
Marshal to Quash Execution Aqainst Him. Entered and Filed May 


ord, 188]. 


[-nited States Cireuit Court. Oth Cireuit. Eastern District of 


Loutsiaa. 


The STEAMBOAT SABine et al. 


a i ‘ > } 
bie Sreamwnoar RienMonp ¢f al 


° ‘ ° eh . } , **e* * 
i ‘ > ‘* ‘ , 
Qn motion of CC. Ek. Sehmidt, of counsel tor Jules Tuves, and Ol) 
, } “ } } ee ’ : ' . " ‘ 
stlgrcestitvg that thre Loniited States marshal tor said district holds an 
} | , 
his hands an execution Issued against the said mover, Alfred 


e+?) ? | ‘ : ' i cae ‘ v 
633 Moulton, Charles Cavaroe, and Achille Cliapella, upon a 
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dutnage of the novel 
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(4 It Is ordered that thie sit tnarshial nied the OoWlers of thie 

steamboat Richmond do show cause om Saturday, the Tdth 
day of May ISS1, at ll a.m : whiy "the siid execution. nose far as it 
purports to be against the tover, sliottld tet by qylitstieed, Ghia thie 
tharstial ordered ic cd sist Prooten cUEny prron 4 liners theereibinedad beraaltint 
hin. and itis further ordered that all proceedings under satd writ 
be meanwhile suspended as agatust the sant Tuyes 


Marshal's Leturn 


Rea ved May Ith, ISS], by thie 2 an irshial abied olr thie sine 
dav [| served a copy of the within rule on Kennard, Tlowe, and 
Prentiss, attv’s, by handing the same to SoS. Prentiss, beg. di pet 
SOL, ch That tr boer 7 thie aforesaid Pivaay, Td) tlie ¢ t rl Ni 

Service accepted by this LS. marshal! 

(Signed) ES CURRY 


Motion fey Nay aud (duash }. poution Aue A — VW ~— je , 7 
and kiled May Srd. iss] 
CLS. Cireuit Court, Fifth Cireuit, ko D. ot La 
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_ tie On motion of Singleton and Drowne, of eou for Altre 
Moulton, and upon showing te the court ) 

facias has been issued brerem om belialf of the steaniteat bovetin, 

ct als ania IS HOW Tre thre biatids of the = “= Tiil } 2 . 

district, with instructions to seize the property of this mover: that 

sald writ is issued against this defendant, Charles Cas ce, Jules 

Tuves, and Achille ¢ Litapella ten the stun of seven tl nek theres 
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thousand dollars, and said pavinent was made by the Ilome Insur- 
ance Company on behalf of mover and was declared by said attor- 
nevs to be in full settlement and satisfaction of said judgment 
against this mover. ! 

And upon further showing to the court that said writ had been 
evally and wrongfully issued, as far as this mover is concerned, 
and that mover’s property is threatened with seizure by the said 
marshal under satd illegal and wrongful writ, to movers great pre- 

judice cand damage: 
Oy It is ordered that the steamboat Richmond and OWhCTs, 
through their attorneys, Kennard, Howe and Prentiss, and 
Jack Wharton, United sSlites tnarshadl, bye elted to show cause, On 
the L4th day of May, ISSI, at 11 a.m, why said writ should not be 
staved nied quash dso far as this mover is concerned, 
And it is further ordered that all further proceedings In execution 


? 


of sard writ be suspended tila dhenring of thes rule shall be had. 


Reecived Maa 7 ISS], | ' thie U.8 marshal, and on thi same day 

[ served a copy ot the within rule on Kennard, Llowe and Prentiss, 

attvs, by hi nding the same to S.S [geoutiss, beg. in person, a mem- 

ber of the ator sald firm. in the eitv of New Orlean 

Service acepted by the U.S. marsha 
Sioned) : p. 8. CURRY, 

Ly i >. Marshal. 


| r In evidence a 
P ‘ . | 1] > . : 
motion made by the Pon. Jno. A. Campbell for tixing the 


Os time for hearing the motion of said Tuves and Moulton to 
qutash sillel flere eres ayy dunt Lotta. Iss, cuted the clerk's 
‘ ’ 2 , ° 

entry of the same on the minutes of said court. showing that said 


Tricot iol would Ly heard June Leothy. Iss] te Whit I thie plamtitts ob- 


° . ' , ' . , , : 
, ; ’ . ; ‘* . 
mected) Ol Che vroubnds stated ana set fort! tiie tl lust preceding ob- 
-? - 
: 6 rr +) "i ‘ es | 1 ] } ’ ’ y, | ’ | ¢] ‘ 
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’ * , } , 
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eile e ri t | siilea ¢ a LEER LTTIS Lied) canned tiiere 
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eCXCe] a. Se - ee Higws 


. . . a » ae . 7° » , , 
Motion to Fir Cause for Trial. Filed June 10th, 1881 


Circuit | [os., kastern District of Louisiana 
I So MM Av 2A | Pan nef al } 
og 
Tue Steaver Rreuwonp, Greesx, Borrincer, ef \ 

NNot ~ f)) f j yoy ~ ? by ~ 1} ms to set down 
the © ™ | A puipers i tj - ri thie Cyillse 
we) thy so} \ hy Yee Lie ‘of sub Court of 
U.8s 


(Signed) J. A. CAMPBRELI. 
kor A pyr lees 


Sein eaienesnaie Ee 
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(‘9 Cjrder. Case Net Down for leas ined), 
Ixtract from the Minutes \pril Perm, A.D. TSS] 
NEW Onpervaxs, Fripay. June LOM. TSS] 


Court met pursuant to adpournmicnt 
Present: Tlou. Dom A] Pardee. cireutt jude 


S. CO SHIRLEY ef a 
uo ste og 
Sirk RicuMonp, ef als. J 


Upon the motion of J. A Camipbeli proctor for the appellees 
herem, if Is ord rea tlic the Ciilise be set chow Tol beer ‘rv «oll Nf on- 
day, bo) dhistanet, at 1} o clock cu. Me, con add thas ptprers Gibbed prrenceand 
blipes 1h) the CiuuUse, so thiat there Hit V tee CNCCTUTDONM Of the} tidate of 
the Supre me Court of the UL S.. and that all paurtios nb iiterest ne 
notified thereof. 

And the defendants, Tuves and Moulton, then offered in evidenes 
the order of court vrabtitgy the said tuiotion to quash said writ) of 
flere fucias, to which the polaatmtitls Crtyle teak corn tha erpeothl thasat) thas 
sume Was ICOM pete bit, pagamnpaterial, atid irrelevant mp tuds cause. and 

because the said order of court quashing said writ of fer 
0 fucias Was not a tinal judgment, but the court overruled said 
objection ane directed “ibid GOreier cel cootprt Low tree re 5. gaepek Line 
same Was then read as evidence in said cause: towliel ruling of t 
~> court the plaimtitis then and ther eXCepled eithd order of court ts 
In the words following: 


Corley. hi. hu (duashed ax te Ve fone / / , 7 / 


Sanin ©. SHR if 


Srp Ppecrwonp A Olwne rs. | 


Phiis Ciitise: Ccirtipe: cony Tee tree Tye rel ¢ | } i i+] \ ire] \} 

' 4 . 

and Jules Tuves to quash 
licalf cat thy mftecitrpbeont Miro 1? 
proctors of the parties respas 


order that said motton be allows 


RRO ear mana . 


asf Verse Terciaies beeen 1} T=stlece] Pier \\ ’ , ' gat P i ~ 
. ‘ ‘ 
“ii tite i- ’ pet } , , ' \ 
‘ 
ia 
a ri fadael 1] _ ] g*e 
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ine Th, | 
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s 
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said writ of fe Th abread. 1 7 
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on the: 2oth dav of June, ISS], to whieh the plaintiffs objected Onl 
the eround that the saline Was Incompetent, inimatertal, nicl irrele- 
‘ant in this cause, but the court overruled said objection, and said 
Opinion Wil rend iis eviel nee oh ssid Cillise : Lo Which ruling of the 
court the plaintitts then and there excepted. Said opinion is in the 
words following 


Opinion ‘ili VMotion of Lunes ane Moulton hey (duash berecution. biled, 


Divine th, ] ‘ele , 


Us. Cireuit Court, Eastern District of Louisiana. April Term 


i2 The Sabine vs. Tur RicuMonp. 


miotionh to aqtlis-': cXecttllons, 
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The orleinal Cisse Was ad <uil it) admiralty brought hebruary Lf), 
20 by the owners of the Sabine agaist the steamboat Richmond 
lo recover chendypcnere - <ustained Ir\ Lhie Sabine resulting from il collhi- 
sion between herand the Richmond, near Twelve-Mile Point. in the 
river, on kebruary Lith, i872. The owners of the Rich- 

| bel agaist the owners of 
the Sabine. Tn the latter they claimed a decree for the damage 


stistaihlied in Cobllseqtlenece of the collision by the Richmond. the \ 
. . . 


alleging that the collision was caused by the tault of the Sabine. 
| pron the tiling of the cross-lrbel the distriet court. bv the authority 
of admiralty rule No. —, ordered that ail proceedings upon the 
Orperidial | | bee stay eed Ul he on vii bi kn llants waive Lyonied 
Tes 1 = Pocel ' a «6 ’ ‘ are 


73 In pursuance of this orderon March ldth IS72, the owners 
| Jules Tuves, Charles 
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same time a decree was rendered agaist Jules Tuves and Alfred 


JOHN N, 


Moulton, sureties cr) the nor riveda bey 
Upon the cross-libel ‘y] tin Richmond, te 
thiset bo bigs the sum for which thie ene 


boconned. 


BORINGER ET AL., 


On July Ord. IS76. Jules 


agaist bit ia faver of the owe 
latter an full satisfaction 
rated to ther riedits ds oOWlher- 

The following Is a copy of the paper 
evidenced : 


therm subro: 


SHimehey ef af. 


thereot 
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‘Tie STEAMBOAT Ry 


Recerved, New Orleans, July 


SeCcuUrItV ol} 


bond oivern 


respond to the cross-libel tiled b) 


ot the steamboat 
six dollars, and in full satistaction of 


Richrone., 


ubove-entitled cause, and [| leret 
S. Crreet anid oWters of the st 


KENNAK 


Afterwards, September 251] 


patd in behalf of 
the sum of S) 900) whi 
to be a full set 
on sald bon 


decres heer ee VW 
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by Tet 
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oe JOHN N. BORINGER 

(ptlitsal that exec 

s therm respective 

the cause was hear 

Mr. C. EF 
Messrs. (. Bo: 

Mr. John A. Campbell 
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Woops. (aren f iy i*é 
[It is insisted by couns 
decree OT tlie ¢ Cut court 


by which the owners of 1 
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ronoon the ground that the decrees against 


W had been satistied. Upon these motions 


“dd. 
and R. UE. Browne. for Alfred Moulton. 


hoor’ thie OWES Ol tha Riehl hid. 


for the owners of the Richmond that the 
as Well that prarl of it which condemned 


thousand three dliuamdred inetv dollars to the same parties, 
having been atlirmed by th <upreme court. and the mandate of 
that court having been received. this court has no discretion, but 
must execute the decree In all respeets as it has been attirmed. The 
a | 
result of this contention would be that Tuves and Moulton, who 
bisued conve COTMLP POIs | md satistied tla decrees acainest them roC- 
Spreeny Iv. Wottld be eo ed to pav them ag iin l do not think 
the Jaw requires of this court a course of administration which 
Would produce st Lt result This court as not under all 
= : } ! ! +} 
Oo circutnstal = | tridi to render a servile obedience to the 
mandate of the Supreme Court: it is bound to exercise a puch. 
Clal diseretl the mterpretat I ed Ne ltlonh of thie mindate 
ln the ease of Livings Sto I> Pet.. O75, the Supreme 
C‘ourt said reference to its 1 late. that “itis to be mts rye rted 
according to the - cf Poat dias been applied and tot imi a 
‘ ; 
Mianiher to ado tTipusties 
ln + fe Morris and Johnson, & W 605 the Supreme Court, 
having reversed a de rendered against Morris and Johnson by 
thie elistrie irt ts otrpsaeedsate iit < Line toarshal li make 
restitution too Llpe dn Of Whatever thes I 7 it i ni pelled Loy pay 
litider that cheer ' rer ott 100) | the whole amount of the 
at re ; an rent { . a Vt Tpern) \ mart of the 
money see atributed bv order of the court. “Thre 
residue the mars! rderioft the Tntertor Denartment. de- 
posited In a nation i ' by diced failed simee the deposit was 
rade and v = of a receiver lhiese facts are 
7 held by ¢ t to exonerate the marshal and 


“; 


“; 
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the circuit court to consider after it shall have received the miandat 
of the Supreme Court, 

There is the Nalorama, 10 Wall, 217.) Tt was said by Mr. Justice 
Clifford: “ Payments have been made by the respondents since the 
decree was entered in thi district court. but the court here is not 

asked to reverse the finding of the listriet court as to the 


’ 


SU amount hor to cde buet thie Vite dh sTtace* DTEpiiede sre OL Tose? 


tween thie parties. 

So in South Fork Canal Co. vs. Gordon, 2 Abb. 455, 1t was said 
by Mr. Justice Field: 

“Obedience ter tha bensunnedaate of the Supreme Court wilt alwavs be 


rendered by thiis (Court. lt wil] beg porentnnpet i! Drab pride t coleudienee, 


but we trust it will bev as it should be, am mtelligent and mot a blind 
Obedience, The judgments OL Ubaat trite ire founded on the ree. 
ords by fore it. canied thie ol pudgy His W ar bhitmesitat ngeiv e peorens f, 
except as this enforcement may be modified or restramned by events 
occuring subsequent to thre period cover do by these records. That 


such evetits mav miodityv adie offer «lo gppoddiiv thre trod biel bitte 
ner of entorceens rit 1s We || known feo Chil Prredipbers cf thie Pereviers = loon] 


The death of parties, partial satisfaction, changes of interest subject 
to judgment, and sales Thy ren this yudgmnent pending the appeal are 
Instances where this result is fr ptdetal berendipeed 
It follows from these autherith f oat. tredeed. meeded any 
S|] authority fo sUp port scp COUOVEOUS  Pereeostition, tliat | Stipe dts 
or COomprotiises minds 10) hs own behalf bvioag rey foo gh ete 
cree after its rendition im the court te yaure to be notreed and et 
forced atter the affirmanee otf the deere the Supredie ¢ irt ane 
the return of its mandat 
It is conceded lerein bv eounsel for the exeeution «1 re that 
Tuvyes and Moulton are entitled to be credited in the es : with 
the imounts paid hy this Tr) TT) Coeotaagel aD thie if Pere I Predera 
against them: bout if re ppsisteud that | ree copetitle Trai 
‘| lis COmCess TOR. TL Seatis tor Tepe Vif Woiperle 
Tauves and Moulton dosist that the d , tt! have bean 
lise hargved by accord fil 7 ssaftistiiet | 
is clearly established It rs dtngeossible te | 1 that thev ar 
entitled to the benetit of full or part ! bent Ll teeelome them 
the benefit of ther accord ls PR ese met! 
SalisiIVing a decree, so lar as tl i t 
On) Precis AY thie sitne tit 
Dut it is insisted that t! ta} rie 
SZ Moulton were comprom 
Dherefore Tlie i}?] ‘ ' : Tt 
and can collect t] bel yy , 
promise Puaivineit- lt t? ' ! 
but the oe promises have not tailed '! if 
this ippelioes received a certa ’ 
bhis was creed to by thr ’ 4 ! } (“ 
executed. So far from the compromises no thev were fully exe 


, 


cuted and performed. 
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When these compromises were tnade it was perfectly well known 
to the OWlhCrs of the Richmond that Tuyes and Moulton could het 
prevent the owners of the Sabine from carrying up the decree by 
appeal. They never agreed that there should be no appeal. They 
compromised and satisticd the decrees against themselves. They 
took no appeal, for they had nothing to appeal from. They were 
out of the case. It is true that if the decree of the cireuit court had 

been reversed the reversal would have extended to the decree 
SO agulnist Tuves ania Moulton. 1} if Chast would have been of Ho 

beenne fit to them: thi \ could hot have recovered hack the COlti- 
promise money voluntarily paid before the appeal satistaction of the 
decrees. 

No reason is perceived why the execution in question should be 
allowed to proceed against the property of Tuyes and Moulton. 
They have both satistied the cecres Li pron Which the execution Is 
issued. The atlirmance by the supreme court of the entire decree 
of the cireuit court does not make this auy the less a fact. It would 
not be just to compel another satisfaction by Tnves and Moulton. 
As to Tuyes he isin fact subrogated to the rights, so far as they 
have any, of the owners of the Richmond in the decree against 
himself. If the decree is not satistied he is in effect its owner, so 
that the levy of this execution upon his property is an attempt to 
compel him to pay a decree which he has compromised, and the 
oWhers of Whit I have attempted th subroguate hyttn tw their rights 
theremh. i short It ds cand atte ribet lo ehiorce ty eXecutiony pauvinent 
of a decree which, i it is not already satistied, is the property of the 

person trom Who its payment is to be exacted 
s] No question is made in reference to the method adopted by 
Tuyes and Moulton to gain the relief praved for. The power 


to control their own process so as to prevent Injustice is one which 
helongs to all courts of law. Mellenry os. Watkins, 12 TIL, 253; 
Russell vs. PLagunin, 1 Scann., o62; Adatas vx. Smallwood, S Jones, 
2S: Darnes beet Thsecoth, | Yerg.. [St \ecaurati vs litzsimmons, 
> Wash. UU. Rika Bt & Davis : sh) pel \, } XV Ad : 4: Humplir Vs 
vs. Knight, 6 Bing. o72 

The exercise Oot Utils power Is INN lle] 1y\ these motions sinned there 
seems to be no good reason why the relef asked for should not be 
granted. 

The motions ire ail We 

And the defendants al-o offered in evidenee four certain written 
puipers signed by In noard, LLeowe , alli renitiss, to which plarntittl 


objected on the ground that no evidence had been heard tending 
to show that said Kennard, Howe, and Prentiss had authority to 
execute said papers for the piamntitis, except that Kennard, Howe, 


D as ' : ° . , ' ‘ . " - al . 
and Prentiss were the attorneys of record of “iii piatnutifts n the 
Ciise purporting te toe? COTIIP POLIS | tort Tipe i’ tirt (Ve rruled 
~ , ' _— } . 
5 said objection and said papers were read in evidence, and to 


} ’ . , ' ? : - £3 a , 
the rulings ol the court the pruaintiiis then and — excepted, 


The said papers are as follows: 
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. Receipt to Tuyes from Plaintifi’ Attorneys 
May yi J ISN) 


[OS. Crrenit Court 


Saran €. Suimpey «f als 


on the 
cross-lpbel tiled ly eS (sreen «fa , CMA 
, mond, the sum of eleven hundred and <ixt 
sutistaction of decree rendered against titi 


and Thereby subrogate him to the rights of 


= 


ol the str Raichiumone, 


(Signed) RENNARD. LLOWEE anp PRENY 
Attys fo 


Copy of Peeceipt of NKeana f i] ‘ Tract 


st) lnsupane (a prtiak / j / 


‘) 


Received, New Orleans, sserpil 2mr, ISeh, tr 


fifteen liundred dollars in full of all claims 


arising out of a certain bond given im case Ne 
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Richmond & others, and Merchants’ Mutu 
| - « ’ , , _ 
W otters cotpolidisted) “lied Leeptded, “at eG i 
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> evel Lbedertnicuil Lite aleritibertiad 
Cpbotsrita cacraaltist thie Ssaboprye atid OWtliegrs Lae 
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settiement us a COTMP Paotiiis: of the TH 


(Signed KENNA TOW EE a 


Sanan C. Surtey ef. “| 


’ — | ] i - ‘ _ 
Received. New Orleans. July Grd. ps7 
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Copy of Settlement with, and [tec ipt to, A. Ch (lpr Na of Date July ord, 76. 
oF >. Cirenuit (Court. 
Saran C. Suimcey & a/s. vs. Str Ricumonp. 


SS Received, New Orleans, July 3rd, 1576, from Mr. A. Chiap- 

ella, security on the bond given by libelants in the above 
cause to respond to the cross-libel tiled by N.S. Green & aZ, claim- 
ants, of the st’r Richmond, the sum of eleven hundred and sixty- 
SIX ns dollars, in full satisfaction of decree rendered ugalinst him 
in above entitled-cause, and | hereby subrogate him to the rights 
of N.S. Green and owners of the str Richmond. 

Signed KENNARD, HOWE & PRENTISS, 

Altys for Owners of Richmond. 


The plaintiffs here admitted that the reeord of said cause of said 
Sarah ©. Shirley ef al. vs. steamboat Richmond shows that Kennard, 
llowe and Prentiss were counse| for thie rlaimtitls in thiat Calise, 

And the plaintiffs then proved, by Jolin Kennard, a member of 
the tira it Kennard, [bows ane Prentiss, what he stoned the sald 

papers by the firm name ot Kennard, Howeand Prentiss; that 
sv) he received the said sum of money In said papers severally 

mentioned and executed said papers under plenary authority 
from the plaintiffs to make the compromise, and the said plaintitfs 
then off red Lo prove that the proctor for the said Sarah ©. Shirley 
and others opened a negotiation with him to compromise said case, 
and offered to pay the sum of tive thousand dollars fora collpromiise 
of the litigation thie ‘a nding between the parties, and threatened an 
cLp ep al from the decree and judge ntoft the said circuit court, which 
had been rendered in favor of the owners of the said steamboat Rich- 
miond, unl ss said hioney shonid De Thee pote hic sald c HU prom ise 
effected, and that for the purpose fof] ending said litigation he ae- 


cepted id case; thatit was expressly 
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elicited stick ft if } pepe sih0 i be taken Trot said decree anid 
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itidement of said circuit court, to which offer and evidence the de- 
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fendants objected on the ground that the said Pruipers constituted a 
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nd thereupon the plaintiffs called John N. Bof 
And thereupon the plaintitis called John. ofnger, one of the 
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Howe and Prentiss, in the same and during his testimony the fol- 
? 


owing question Was propounded to said witness by counsel for 

plaintiffs 
(). Now, Captain, wil] Vou be Kin le oly to Strate to the court 
fra rentiemen., the 
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defendants, to settle the matter as to the ¢ nding of this litivation 
that the decree should Le finial and no chpoyne al should be taken row 
it? And state what was said by them 
To which question the counsel for defendants obiected on the 
ound that the COMLPromise with each Party Was dhh Writitige, sini 
that parole evidence could not be received to DEED prenske ho enlarge, 
v] vary, or explain the same. And thereupon the court sus- 
tained the objection and refused to prertusil this question to be 


or 
fl 


answered, and, on suggestion of counsel for detendants, rejected all 
the par ‘le evidence offered by the proiatntills le nedine to stiow bhai othe r 
terms or conditions attached to said agreements ane COTM PPO Ses 
than as appear therem: to all of which counsel lor pistutiths 
excepted. 

And, inasmuch as the matters aforesaid do not chp ep ar of record 
in said cause, the platmatitls tender this bill of exe petlens serie pera 
the court to syn and allow the same to be tiade a pear of the record, 
Which Is accordingly done. 

And, inasmuch as time was allowed said plaintitls to prepare this 
bill, it is ordered tiled of date thy les of the trial, to wit, May ith, 
ISS3. nune pro fine. 

Witness my hand and seal this 'th day of June, DSs5. 

(Signed) DON A. PARDER, — [t. s.] 


( iif wif ido. 
4 pe Usitep Strares of AMERICA 


Cireut (Court of the Lnited States, hitth Cjreuit and kastern | >). 
trict of Louts! ibiil 


I, Francis A. Woolfley, clerk of the cireuit court of the United 
Stutes for the fifth cireuit and eastern distriet of Loy ha lo 
hereby certify thrat this Teor (Fenty ye’ ‘o] p ab pr ees COrptiagd) gitiad J 


complete, true, and jr riect transcript of the record ated proces ( 
had on the trial of the ease of Joho No Botinger, The lore Lavielle. 


David R. Powell. Samuel Stilwell. and Enoch Stilw Conny 
the late tirm of Stilwell, Powell & Co: Walker R. Cart 
copartner of the late tirm of Carter & Con: ldward Parker. Ja 


— 
/ 
-” 
— 

” 
- 
/ 


‘Tuyes, Alfred Moulton, J. W. Hinck- 
of the docket of the said court 


Witness my hand and the seal of said court at the citv of New 
Orleans this th day of July, A.D. 1ss3 | 
‘Two (2) words interlined : six (6) words erased 
Approved 
iSseal U.S. Circuit ¢ rt { th ¢ & Fast 1) i 


WOOLFLEY. ¢ 


3 JOUN N. BOPINGER ET AL., &¢., VS. JULES TUYES ET AL. 
wis at the time of signing said certificate and is now the clerk of 
said court: that said certificate is in due form of law, and that full 
faith and credit are due to his official attestations as such clerk. 
Given undermy hand at the city of New Orleans, in said district, 
this th day of July, A. Do 1Ss5. 
Three (3) words interlined. 


Approved. DON A. PARDEE, Judge. 


()°} Uxitep Sratres or AMERICA, 88: 


The President of the United States to the honorabl the judges of 
the cireuit court of the United States in and for the fifth circuit 
and holding ~t =s1ons for the Caster district of Loutsiana, (ireet- 
Ine: | 
Because in the record and proceedings as also in the rendition of 

the judgmy nt ofa }) tea which ts in eonsng cireuit court before Vou 

seen “oon h hagas etween John N. Bofinger, Theodore Lavielle, David R. 

Powell, S amuel Stillwell, ; anid “HE ol Sti noe: composing the late 

firm of Stillwell, Powell & Co.: Walker Rt. Carter, surviving copartner 

of the Tate oy of Cart rv Conn, p laintitls al Jules Tuves, Alfred 
reser ens ~Tlincks, and Pierre S. Wiltz, defendants, a manifest 
error baat “4 a Prestie G. ta thy orenat damage of thi sailed Jolin N. Dotinver 


and seme: 5 tae polaadnat ts, us Lh threw complaint Appears, 


, ’ ' ; 

we, bere willing that error. if anv hath been. should be duly 
morreetod and toll ane , rryety leat ber 01 ty on fa vtreraant 
Corre til thliea bllil shiiti pes i\ e™ULIC cyeotie Le) apie parties aforesaid 
. . . , } . | ] . . os ’ ° ‘ , . . 

lta Glads Detail, do Corp Vou LU pibederiaen [ soe tk FINED), that 
ees hee ae ae ae 

then, under vour seal, distinctly and openly, you send the record 


iil} proceedings thier sad. with chil tiiliers Copeerhihnge the Satie, to 
the Supreme Court of the Loniited Stat tovether with this writ, so 
that vou diave the same at Washington on the second Monday of 
Cdetoby rnext 11) thie siti “uUprerdie (Court to bye thie 1} and tha re held, 
that. the record and proceedings aforesaid being Hnispected, the said 


Up rer Court mn Ciilise Tlirthet tor bn Lorie thre redh to correct that 


. ‘ , ’ , 5 

se — . ; ; . ‘ ; , i ; , bees ‘ ‘ ah . 

error Whiat of rig | tr gecoprdiilhy oO thie TaWS aed ¢ stots of the 
, , 
Lonited States should be dom 
Witness the Tlonorable Morrison R. Waite. Chief Justice of the 
ze: . ‘ Pr “ag * ‘ +] ‘> ] ] ; 

a 9 s% . ‘ . 

=i} 4) ae Lporetiy C «oti i) Lit ] seal . 4c c’S. iii titd) qiii\ i) June. 11) 


hity -th sce. 


Al.., &4C., VS. JULES TUDES ET AL. the 


IOHN N. BORFINGER 


OQ Tue Usirep States or AMERICA: 


Circuit Court of the United States. Eastern District of Leoutsiana 


The President of the United States to Dules Tuyes, Alired Meutton, 
J. W. Tlineks, and Pierre S. Wiltz, Greeting 


-_ 


You are hereby cited and admonished to be aiid appearat a 
Supreme Court of the Lriited states to be licoledeens iil hye Cit cit 
Washington on the second Monday of Oetober next, pursuant tea 
writ of error filed in) the clerk s othice of the cireuit court of the 
United States for the fifth cireuit and eastern district of Looutstana, 
wherein John N. Bofinger, Theodore Lavielle, David Ro Powell, 
Samuel Stillwell, and Enoch Stillwell, composing the late fi | 
Stillwell, Powell & Co., and Walker Lt. Carter, surviving copartner 
of the late firm of Carter & Conn, are plannititls in error, and vou 
are defendants in error, to show cause, if any there be, whi the 
judgment rendered against the said plait as in | 
writ of error mentioned, should not be corrected, and why speeds 
justice should not be done to the pafties in that belall 

Witness the Tlonorable Morrison Ro Waite, Chief Justice of the 
Supreme Court of the United States, this Sth dav of June. an the 
vear of our Lord one thousand eight hundred and enghity-thire 

DON AL PARDEE 


My [ Mrndorsed : | I | hited “titles erreur court. eastern dis- 
trict of Lousiana No. YS 46 John N. Botinger ef a 
plamtitls im error, vs Jules Tuves «f defendants Im error. Cita 


tion to def'ts in error. 
Marshals Bet 


Received Jin. 11, ISSS. bry thie _ riarstead. adie erved Lh tve 
Copies of the within writ of erro! on the defendants mm error pated 
In the within writ, as lhereimatter set forth, to wat 

Jules Tuves and J \\ Pin cs, bv I Pig? Gh Cappy bye reolto Charles 
,. Schmidt, bosey.. attorney of record | i «hs tend: hits Les 
In the citv of N \\ Orleans on June Ith, ISSo 

Alfred Moulton, by handing the same to ROT Brown. Esea.. of 


. 
Singleton & Brown. attorneys of | , 
yt oa 
my the eitv of New Orleans. on J 2} | 
’ : a | : } ‘ : 
Pierre S. Wiltz. bv handing the same to lumi in personmlin the eits 


of New Orleans. on June P2th. PS83 


Personally appeared before me E.S. Curry, a lawful deputy of J 
. ’ . : 

7] ; , + 

, " t * , * ’ -» * ‘ ’ ‘ 

Rn. ¢s. Pitkin. U.S. marshal for the , bistri Low biel 


Inakes Oath that le 
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the def’d’ts in error herein named, as set forth in his official return 


hereon. 
bE. S. CURRY, 
Dy 1” S. Marshal. 


Subsertbed and sworn before me, June 15th, 1SS3. 
MA. WOOLFLEY, 
(‘omemiussioner linited States Cireuit (Court, 
astern District of Louisiana. 


Endorsed on cover: BE. Louisiana C.C. U.S. No.135. John N., 
Botinger, Theodore Lavielle, David R. Powell, Samuel Stillwell, and 
Kenoch Stillwe lI. composing the late firm of Stillwell, Powel] iN ('o., 
and Walker R. Carter, survis bigs coparther of the late firm of Carter 
& Conn, plaintiffs in error, vs. Jules Tuyes, Alfred Moulton, J. W. 


Ilinceks, and Pierre S. Wiltz. Filed llth October, ISS5. 
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Supreme Court of the United States. 


October Term, A. D.. US. 


JOLIN M1 OPINGER, hr at. 
vs 


JULES TUYES, bt AL. 


 & SANSUNM, 
kor Plaintifhs in Ervor. 


Supreme Court of the United States. 


October Term, A. 1)., 1886. 


No. 135, 


JOHN N nor ixcer. ET AL. 
a Pa 


JULES TUYES. ET AL. 


Brief and Argument for Plaintiffs in Error. 


A brief history of this cause shows, that Sarah ©. Shirly, 
Richard F. Fuller and America B. Selby were owners of the 
steamboat Sabine, which, untortunately, February 12th, Is7z. 
in the Mississippi River, ran upon the steamboat Richmond. 
The Sabine was almost totally destroyed and the Richmond 
sustained great injury. The Sabine’s owners, (Sarah ©. 
Shirly and others), libelled the Richmond demanding $50000, 
and the Richmond’s owners (the plaintiffs here), retaliated by a 
cross-libel in the same suit. Both parties were compelled to 
give bond to pay damages. The Richmond's bond was fixed at 
£50000 and the Sabine’s at #5000. the defendants being 
sureties on that bond,—not jointly but severally, each for the 
sum of $2000. 

The District Court dismissed the libel against the 
Richmond, and maintained the cross libel in behalt 
of her owners, from which judgment the defendants here, 
with the Sabine’s owners, prayed an appeal to the Circuit 
Court for the then District of Louisiana, which was 
allowed on a bond of #20000. — In that bond the defendants 


° 
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here, Tuyes and Moulton, are principals, and the other de- 
fendants here, Hincks and Wiltz, are sureties, jointly and 
severally bound to pay the Richmond’s damages, if they 
should fail to make their appeal good. They failed to make 
it good, for on hearing the appeal, the Cireuit Court gave 


judgment against them for the sum of $7592.60) with costs, 


and from that judgment defendants prayed a farther appeal 
to this Court. 

But before they had perfected that appeal, they came to the 
plaintiffs with an offer of five thousand dollars to end the 
controversy. The litigation had teen expensive to plaintiffs; 
their outstanding bond of *5Q000, with their friends as sureties 
upon it, and a possible reversal of the judgment induced them 
to accept the offer; they accepted the money as a compro- 
mise of the whole controversy, upon condition that no appeal 
should be taken from the decree and judgment of the Circuit 
Court. But the defendants violated that agreement by per- 
fecting and prosecuting the appeal, and by making every 
effort within their power to have the judgment reversed. 
Plaintiffs pressed upon defendants their agreement not to 
prosecute the appeal; they tried in vain to persuade defend- 
ants trom prosecuting it, and were finally told by the defen. 
dant:, ** Our lawyer says, if the Court reverses the decree we 
can collect that 850000 of youl” Plaintitts were then driven by 
defendants’ breach of the agreement to adopt all lawful meas. 
ures to maintain their decree. They employed counsel, who 
argued the case before this Court, and the decree was aflirmed. 

Plaintiffs brought this action on the appeal bond, the joint — 
and several bond of the defendants, in the penal sum of S20- 
HOO. Piaintiffs proved the making of it, the atirmance of the 


judgment, and payment of costs S1o03.44. The court below 


gave judgment against the plaintiffs. Exceptions were proper- 
ly taken by the plaintiffs at the trial to the rulings of the Court 
and these are now the subject of examination. 

Complying with the rule of this Court, we set out here the 
errors assigned against the rulings of the court below, as 
follows: 

First.—The Court erred in allowing the defendants in error 
to read as evidence in the cause, the motion of Jules Tuyes 


and Alfred Moulton, filed in the case of Sarah. ©. Shirly and 
others against the steamboat Richmond wherein the said Jules 
Tuyes and Alfred Moulton for the reasons aud causes set forth 
in that motion prayed the Court to quash the writ of fiert facias 
Which had been therefore issned against the goods and prop- 
erty of said Jules Tuves and Alfred Moulton. 

Second,— The Court erred ino allowing the defendants in 
error to read as evidence in the cause, the motion made by the 
Hon. J. A. Campbell, tor fixing atime tor hearing the motion of 
the said Jules Tuyes and Alfred Moulton, and the clerk's entry 
of the same showing that sail motion would be heard by the 
Court on June loth, ISst. 

Third.—The Court erred in allowing the defendants to read 
as evidence in the cause, the order of said Cireait Court grant 
ing the praver of said motion, and the order of said Court 
quashing the said fiert facias. 

Fourth.—The Court erred in allowing the defendants in error 
to read as evidence in the eause, the opinion of the Hon. WL oh. 
Woods, the Judge of the Court, showing the reasons W hv he 
ordered the said writ of nert facias quashed, 

Fifth.—The Court erred in allowing the defendants to read 
as evidence in this cause four certain papers, signed — try 
Kennard, Howe & Prentiss, which papers are receipts for cet 
tain sums Of money and are found in the printed transeript 
of the record of this case at pages 55, 56, 5. and SS respectively. 

Surth —The Court erred in refusing the offer of plaimtiffs 
in error to prove that the proctors for Sarah ©. Shirly and 
others in the cause against the.steamboat Richmond opened a 
negotiation with the proctors ot the plaintiffs in error, to com- 
promise the suit of Sarah C. Shirly and others against the 
steamboat Richmond, and that they offered to pay the sum of 
tive thousand dollars for a compromise of the litigation then 
pending between the parties mentioned, and that they threat. 
ened an appeal from the decree and judgment which had been 
rendered in favor of the steamboat Richmond unless said 
money should be accepted and said compromise eflected and 
that for the purpose of ending said litigation said money was 
accepted and said compromise was effected, and that it was ex. 
pressly agreed by both parties that said litigation was then 
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ended and that no appeal should be taken from said decree 
and’judgment of said Circuit Court. 

Seventh.—The Court erred in refusing to allow John N. Bof- 
inger to answer the question hereinafter stated, as follows: 

“Now Captain, will you be kind enongh to state to the 
Court what the agreement was, that you made with these 
centlemen, the defendants, to settle the matter as to the 
ending of the litigation, that the decree should be final, and 
that no appeal should be taken from it ?”’ 

Fighth—The Court erred in rejecting all parol testimony 
tending to show the terms and conditions upon which said 
compromise was made. 


The first, second, third and fourth errors assigned may be 
considered together. 

After this court had remitted the mandate to the court 
below, inthe case of Shirly and others against the steamboat 
Richmond. the plaintiffs here sued out a writ of fiert facias 
against the property of the defendants, who moved the 
court to quash it, on the ground that all parties bad compro- 
mised the suit. The motion, or rule as it is called in Lonis- 
iana, was heard by Mr. Justice Woods, who ordered the writ 
quashed. The plaintiffs being advised that there was error in 
Mr. Justice Woods’ order, brought this suit upon defend- 
ants’ bond. They alleged defendants’ undertaking to make 
good the appeal of Shirly and others. or to pay the damages 
and costs; they averred the final judgment in that case, and 
that the damages and costs had not been paid, they demanded 
judgment against the defendants. 

Defendants Tuyes and Moulton pleaded, by way of excep- 
tion, as res judicata in this cause their motions to quash the 
writof fiert /acias that had been issued in the suit of Shirly 
and others, and the order of Court quashing it. The plain- 
tiffs moved the Court to dismiss these exceptions. To sup- 
port their exeeptions detendants offered the original motions 
and the order of Court upon them, and the judge's opinion 
setting out the reasons why the motion should be allowed, 
and to all these things the plaintiffs objected, on the ground 


that they were incompetent, immaterial and irrelevant. The 
objection was overruled and all were received as evidence in 
this cause, to which ruling the plaintiffs excepted. 

The inquiry is, What juridical torce or effect shall be given 
to a motion to quash a fiert facias, and the order of the Court 
made in pursuance thereot ? 

Putting the same inquiry in another form, as follows: De- 
fendants having given bond to pay any judgment that might 
be rendered in the suit of Sarah C. Shirly and others against 
the steamboat Richmond, and being sued on it, Can they 
defend the suit by proving that a fiert facias was issued 
against them in that cause, and that upon their motion the 
writ was quashed 7’ 

Every gentleman of the bar will answer, They cannot, be- 
cause an order quashing such a writ is not a tinal jadgment. 
To give to it the force of an estoppel, to make it res judicata, 
would violate the clearest rights of suitors, and overthrow the 
safe principles upon which estoppels by the record have een 
settled. 

The Act otf Congress, 1789, «. 20. 6 22, gives to parties a 
a writ of error only in cases of tinal judgments; and this Court 
has declared in the plainest English. that a motion to quash a 
fiert facias is not a final judgment. * We consider all motions 
of this sort as addressed to the sound discretion of the Court 
and as a summary relief, which the Court is not compelled to 
allow. The party is) deprived of noright by the refasal 
and he is at full liberty to redress his grievance by writ of 
error or audita querela or other remedy Known to the common 


law. The refusal to quash is not in the sense of the common 
law a judgment.—much less is it a tinal judgment.  Itis a 
mere interlocutory order, Liven at the common law. error 


only lies from a final judgment, and by the CAXPTEsSS PrOVisions 
of the Judiciary Act of 1750, ¢. 20. 6 22. a writ of error lies to 
this Court only in cases of tinal judgments.” (Boyle rs. 
Zacharie, 6 Pet., 656.) The same question was again debated 
betore this Court, and again this Court said: “On thts 
motion the defendant read to the Court the record which 
wae entered for the sum of twenty-one hundred and nine 


dollars and costs. on which an execution was issued the 
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fifteenth day of June, 1543, and was returned no property 
found, aud afterwards an alias fi. fa- was issued the twentieth 
day of Aprtl. 1855, which was levied on lots 3 and 6, section 
35, township 14 issued upon the above judgment, and the Court 
sustained the motion and quashed the execution, to whicb an ex- 
ception was taken. This motion is intended to bring before 
us the question whetber the motion to quash the execution was 
properly sustained. * * * * Whatever discrepancies may 
be found in decisions ou this subject, we think a writ of error 
will not lie on any judgment under the Act of 1759, which is 
not final, in whatever form it shall be given. This may be 
illustrated by the ease before us. In this case, the Circuit 
Court quashed the execution; and by a writ of error we are 
called upou to revise that decision. 

What will be the effect of an aflirmance? May not the Cir- 
cuit Court issue an execution on the same judgment? In 
short, is the action of the Circuit Court final, as to anything 
except the particular motion before it? May it not be fol- 
lowed by another motion of the same import? If the writ of 
error may be allowed to one party it cannot be denied to the 
other. And to what motions shall it be limited? It has been 
held that error will not lie without a statutory provision on a 
motion for a new trial, to amend the pleadings or any other 
motion which depends upon the discretion of the court.’ 
( McCargo vs. Chapman, 20 How., 557). 

One more citation on this point may be read with profit. 
The opinion is by the late Mr. Chancellor Kent, who said: 
‘The rule or order denying the motion is not a judgment 
within the meaning of the constitution or laws of New York, 
It was only a decision upon a collateral point, and cannot 
well be distinguished from a variety of other special motions 
and orders which are made in the progress of a suit.” ( Brooks 
rs. Hunt, 17 Johus., 454.) | 

Respecting the opinion of Mr. Justice Woods rendered when 
he sustained the motion to quash the fi. fa. and which the 
Court received as evidence in the trial of this cause, I have 
only to say, It is without precedent in the judicial history of 
the United States and of England. 
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The late Mr. Chief Justice Marshall rejected a judge's opinion 
of a lower court inthe following significant words: * Is the 
opinion part of the record? As a general proposition, every 
gentleman of the profession will, without hesitation, answer 


this question in the negative.” ( Williams vs. Norris, 12 Whea 
ton, 11%.) 


Il. 


The fifth error assigned is against reading as evidence in 
the cause, four receipts made by Messrs. Kennard, Howe & 
Prentiss, plaintiffs’ attorneys, tor the several sums paid by the 
several defendants. 

These were not admissible because under no state of the 
ease could they be received as evidence excepting only as pay 
ment, pro tanto, aud there is no plea of payment in the record. 

They were offered as evidence of a compromise of the suit 
of Shirly aud others against the steamboat Richmond ; they 
were ipadmissible for that purpose, because they are silent as 
tv any promise or undertaking of the detendants in that or in 
any other matter. As a contract of compromise or transaction 
under the Louisiana Code, they are wholly irelevant and im 
material. 

They show payments as follows : 


ee aks ccc ccncccceces: seenwnkdes ...2 1166 66 
Home Insurance Company..............--.. 66066. 10 OO 
New Orleans Insurance Association................ 1166 66 
Ce daddcdidonbees ccécceceecccccescsecnen ees 1166 66 
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The decree ot the Circuit Court was rendered Mareh 1th, 
Is76, for $7592.60. It wasaflirmed by this Court November 
“d, 1880; and this suit was commenced Mareh 7th, ISs2. By 
the State statute the decree carried interest at the rate of 5 
per cent. per annum; therefore there was almost six years in- 
terest to be added to the decree, namely, $2200 in round 
numbers, plus the costs paid by plaintiffs, #1595.45, equala 
#11,1856.05. This sum was defendants’ debt to the plaintiffs 
When this suit was instituted against them on their joint and 


several bond. 


Ss 


’ayment of part of a debt is no consideration for releasing the 
part not paid: Al! lawyers know this, therefore no cases are 
cited in support of the statement. if A owes B a thousand 
dollars, and B receipts for any part less than the thousand, it 
is only a payment pro tanto, notwithstanding the receipt or 
agreement states a release in fall, and the consideration for 
releasing the part not paid is open to proof. If there be no 
good consideration for the release, it is nudum pactum, and the 
debtor must pay that which he has not paid. 

Compromises of disputed claims stand upon the same 
ground. If there be an existing controversy between two 
parties, they may agree to compromise it, and such an agree- 
ment will be upbeld by the Courts—the consideration being 
the final settlement and end of the controversy. The law up. 
holds and enforces such an agreement, in the interest of peace. 
These receipts being for less than the proved debt, they were 
admissible only under a plea of payment, and there was no 
plea of payment. The plea is payment, to settle a compromise 
—without an averment that defendants had observed and per- 
formed their part of the compromise. To make the plea of 
compromise valid in law, adisputed controversy between the 
parties should have been averred, and an agreement by both 
parties to accept asum in settlement of it, the payment of 
that sum, and the end of the dispute. . The Louisiana Code on 
this subject is very explicit. It reads as follows: “A trans- 
action to compromise is an agreement between two or more 
persons, who, for preventing or putting an end to a lawsuit, 
adjust their differences by mutual consent in the manner 
which they agree on, and which every one of them prefers 
to the hope of gaining, balanced by the danger of losing. 
This contract must be reduced into writing.” (Ciril Code, 
Art. 3071.) 

No contract of the kind mentioned in the code has been 
reduced to writing. If there had been one plaintiffs could have 
reposed upon it, and could have allowed defendants to prose. 
cute their appeal from the Circuit Court to this Court with 
silent contempt. If there had been a contract, such as the 
statute law of Louisiana prescribes, reduced to writing, com- 
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promising the case of Shirty and others against the steamboat 
Richmond, defendant, would not have perfected and prose- 
cuted their appeal to this Court, because to a reversal of the 
decree and au attempt by defendants to enforce it, plaintiffs 
could bave pleaded the transection, or compromise such as the 
code prescribes ; but there was pone, Defendants knew there 
Was none, therefore they perfected and prosecuted their appeal 
to this Court; therefore, to plaintitts’ remonstrances against de- 
fants’ pertidious conduct in) prosecuting it, they answered : 
* Our lawyer says if the Court reverses the decree, we can col- 
lect that S50000 of you.” 


Ii. 


The seventh and eighth errors assigned are founded upon 
the Court’s refusal to permit the plaintiffs to prove the consid- 
eration or cause for accepting the sam of s5000 and plaintiff's 
agreement to compromise the suitof Shirly and others against 
the steamboat Richmond. This evidence was admissible upon 
the plainest principles of justice. 

The receipts put in evidence by the defendants are silent as 
anything defendants or piaintifls had promised to do or not lo 
do. The whole subject was open to inquiry. Tf plaintitfs ae. 
cepted the 5000 upon defendants’ promise not to prosecute 
their appeal, every principle of right and justice demands that 
plaintiffs shouid have been permitted to show their promise, as 
the consideration tor their agreement to wecept the smaller 
sum and ‘surrender their right to that judgment and costs 
Plaintiffs should have been permitted to prove the facts offered 
for the purpose of establishing a failure of consideration, Not 
one adjudged case can be tound against this position. 

Plaintiffs respectfully pray the Court to reverse dghe judg- 
ment and to award a renire de nora 

| O. B. SANSUM, 


For Plaintifis in Error. 
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A statement of the facts of this case will, it is believed, 
show the utter lack of foundation for the plaintiff's demand. 

The steamboat Sabine, in the month of February, 1872, 
came into collision on the Mississippi River, a short distance 
above the City of New Orleans, with the steamboat Rich- 
mond, and was thereby sunk and almost totally lost. Her 
owners, Sarah C. Shirley, Richard F. Fuller and America B. 
Selby, then libelled the Richmond in the United States Dis 
trict Court, sitting at New Orleans, for the amount of their 
loss, The owners of the Richmond filed a cross-libel in the 
same suit, and both parties were required to furnish bond to 
pay damages. The bond of the Sabine’s owners was fixed at 
¢8000. This bond was furnished on the 15th of Mareh, 1872, 
with the following sureties : 


Jules Tuyes, for.... 
Alfred Moulton, for 
Se I I  cnccccccceccestdeeueciuss ashe 
Achille Chiapella, for ) 
(See decree of the District Court, printed record, p. 19 ) 
The District Court, on the 5th Jane, 1873, rendered a decree 
in favor of the owners of the Richmond against the owners of 


the Sabine for #9750 and ¢ osts, and for part of the saine sum, 
viz: $8000, against the four sureties above named, each being 
condemned to pay #2000; this decree being signed on the 17th 
June, 1873. (Print. Reec., p. 19.) 

Fiom this judgment it appears by the record, that one of 
the owners of the Sabine, viz: Richard F. Fuller, and the four 
sureties, viz: Tuyes, Moulton, Cavaroe and Chliapella, ap- 
pealed to the Cireuit Court, and on the l4th June, 1873, ftur- 
nished an appeal bond iv the sum of #20,000 with the follow- 
ug sureties, Viz: 


J. W, Hinecks for...... (ieubikences ib eel =5000 
Ti Ci, cence te idacecekwounnne seen 5000 
A. Brother for.......... aus on oes wee ee OOOO 
ie Be GOMOTOS FER cccestceccces i. ae ak one 5000 


(Printed Ree., p. 20.) 

The decree of the Cireuit Court on the appeal (printed Rec., 
p. 21), rendered on the llth Mareh, 1886, condemned the 
owners cf the Sabine to pay to those of the Richmond, 
*7392.60 (instead of 89750 as allowed by the District Court) 
and costs, and further condemned the four sureties, viz: 
Tuyes, Moulton, Cavaroc and Chispella to pay $2000 eachsZ 

Wis decree uf AheCircuit Court, owing to the pendency of 
a rule for a vew trial, was not sigued until the Ist June, 1876. 

Thereafter, pegotiations appear to have been entered into, 
between the owners of the Richmond and the four sureties 
above named, which resulted in compromises with eacu of the 
suid sureties. 

Deprived as the owners of the Sabine thereby were from any 
assistance from these sureties to enable them te stay the exe- 
cution of the decree by obtaining an appeal therefrom with 
supersedeas, they, nevertheless, several months afterwards, viz: 
in November, 1876. applied for au appeal, which could not 
operate to stay execution, on turnishing a bond for costs only. 
( Print. Ree. p23.) 

In this petition tor an appeal they were joined by the plain. 
tiils in another suit, viz: in the suit of the Mereharts’ [nsur- 
ance Co, rs, Steamers Richmond and Sabine, and by other in- 
surance companies alleged fohave been intervenors in said 


suit, and all the petitioners averred that they were aggrieved 


by the judgments or decrees, in the alk ged consol 
dated ¢ ses of the owners of the Sabine and of the insurance 
COMLPMATIES, rendered as toliows, viz: one on the 10th April, ISG. 
and signed on the 15th May, S75 (what this decree was the 
record does not inform Ss) 

Another rendered on the llth March, 1876, and signed on the \st 
June, 1576, (this is the deerce Which concerned the present 
defendants in error, See Print. Ree., p. 22); 

Also, one rendered on the 25th March, Ust6 (as to which the 
present record is silent) ; 

And all other judgments and decrees rendered in said causes, 
(as to which the r.cord gives no information). 

The appeal thus prayed for baving been allowed oa a bond 
for #500, a bond for that amount was furnished by the several! 
owners of the Sabine and the several insurance companies, 
libellants and interrening libellants, ax principals, with George 
Mather as surety (Print. Ree., pp. 24 and 25). 

Neither Tuyes, nor Moulton, nor Cavaroc, nor Chiapella, was 
a party to this bond as principal or surety. 

It can surely not be seriously asserted that because the New 
Orleans Insurance Company, alleged to have been an in- 
tervenor in the suit of the Merciianuts” Insurance Company vs 
the Richmond and Sabine. appears to bave, as such, signed 
suid bond as one of the principals, through J. Tuyes as its 
president, that Tuyes iadividually mast be treated as a party 
thereto. Indeed, the record of the suit of the Merehauts’ 
Jusurance Company (not embodied in the bill of exeeptions; 
would have shown that the New Orleans [Insurance Company 
had never iutervened in that suit as did some other companies, 
und that it Was through error that the boud was signed at all 
by the New Orleaus Insurance Company. As to the Home 
Mutual Insurance Company, it does not igure in any way on 
this bond. 

Bearing the above facts in mind, let us now see what was 
the agreement entered into by the owners of the Richmond 
with the four sureties, Tuyes, Moulton, Cararee and Chiapella 
it was in writing with each of said sureties, aud is evidenced 
by the four documents tuand at pp. 35 and 56 of the puivted 


Record. The first is os follows: 


4 
“U.S. CIRCUIT COURT. 
‘SARAH C. SHIRLEY ef als.. vs. STR. RICHMOND. 

‘“ Received, New Orleans, July 3, 1576, from Jules Tuyes, 
Esq., security on the bond given by libelants in the above 
e.use to respond to the cross-libel tiled by N.S. Green et al, 
claimants of the steamer Richmond, the sum of eleven hundred 
and sixty-six °° dollars in full satisfaction of decree rendered 
against him in the above entitled cause, and L hereby subro- 
yate him to the rights of N.S. Green and owners of the str 
Richmond. 

(Signed) KENNARD, HOWE & PRENTISs, 

Attys for Owners of Richmond.” 


The agreements with Civaroe and Chiapella are evidenced 
by documeuts of the same tenor, date and amount, 


That with Moulton is as follows: 

* Received, New Orleans, Sept. 28, 1876, from Home Ins. 
Co., titteen Lundred dollars mn full of all claims against said 
company arising out of a certain boud given in case No. 7057, 
U.S. Circuit Court (admiral. appeal), eutitled Sarah C. Shir- 
ley and others cs. str Richmond aud others, aud Merchants’ 
Mutual Ins. Co. vs. str Sabine and others (consolidated) ; 
said bond, signed by Alf. Moulton for the Home Co., being 
given to secure the payment of whatever judgment the Rich- 
mond and owners, cress libelants, should obtain against the 
Sabine aud owners. The above sum is in fall settlement as a 
compromise of the Home Ins, Co.'s liability. 

(Signed) KENNARD, HOWE & PRENTISS. 

* At¢ys for Richmond and Ovcners.” 


'tis thus seen that the Home Insarance Company paid in 
behalf of the surety, Moulton, to the owners of the Richmond 
a larger sum than had been required from the other three sure- 
ties. Whether this was due to the fact of the delay in effect- 
ing the compromise, which took place ouly some three months 
after that made with the other sureties, or whether it was due 
to any other cause, is immaterial. 

In the agreement with Tuyes, Cavaroe and Chiapella, 
there is not only an acknowledgment that the sam paid by 
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each of them is received in full satisfaction of the deeree 
against him, but moreover, a subrogation by the plaintiffs to 
their own rights. 

In the agreement as to Moultoo, while there is no subroga- 
tion stipulated, there is an express declaration that the sum 
paid is in fall settlement as a compromise of the liability on 
Moulton’s bond. 

The receipts to Tayes and Moulton evidence the fact that 
the sums then paid were received in fall satisfaction of the de- 
cree against each of them in the suit of the owners of the 
Sabine against the Richmond, which decree was at the time 
susceptible of being reversed or modified ov the appeal they 
wight have taken. 

The liability of these sureties was not then definitively fixed; 
since they might have prosecated an appeal trom the decree. 
Hence, the common law aoctrine, reHed upon by plaintiffs’ 
counsel, that we cannot maintain there was an aceord and 
satisfaction between the parties Which released the sureties, 
because payment of part of a debt ts no consideration for the 
part not paid, finds no application bere. The liability of the 
sureties was a doubtful matter so long as their right to an ‘aye 
peal existed, and it is well settled “that there is no objection in 
iaw toan agreement by a debtor to pay aud by the eveditor to 
uecept a sum of money less than that claimed by the ereditor in 
satifaction of a disputed balance; and upon payment of such 
sum by the debtor, the original debt is discharged.”  Wait's 
Actions and Defences, vol. 6, p. 410, § 5. 

As said by Justice Woods, speaking of the very documents 
we are considering (Print. Ree., 35 

* Tuoves and Moulton insist that the decrees against them 
have been discharged by accord and satistaction. The accord 
aud satisfaction is clearly established. It is rE prossi tele to 
hold that they would be entitled to the benefit of fall or par- 
tial payment and to deny them the benefit of their accord and 
satisfaction. Both these methods of satistving a decree, so far 
as the quest on in band is coneerned, stand on precisely the 
sume looting.” 

It will be poted that the plaintiffs admit that Mr. John 
Kenoard, a member of the legal tirm of Kennard, Howe & 
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Prentiss, signed the several papers by which Tuyes and Moul- 
ton claim that they and their co-sureties were released ; that 
he reeeived the sums of money in said papers severally men- 
tioned and executed said papers under plenary authority from 
the plaintiffs to make the compromise. (Print. Ree., p. 36.) 

Now what was the nature of the agreements evidenced by 
the four papers signed by the plaintiffs’ attorneys ? 

The agreement with each of the four sureties was distinct, 
and related sole:y to his discharge. Had it been recited in the 
papers signed by the plaintiffs’ attorney, that whereas a legal 
controversy is pending, entitled “© The owners of the st’r Sabine 


** 


vs, the owners of the str Richmond.’’ wherein the latter have 
obtained a decree ag. inst each of the sureties of the owners of 
the Sabine on the bond furnisbed by the latter on the cross-libe! 
of the owners of the Richaond, but which decree is susceptible of 
being appealed from; now, with a view of putting an end to said 
controversy, in-so far aseach of the said sureties is concerned,the 
owners of the Richmond agree to receive from them the follow- 
ing sums respectively, viz: ¥1666.66 from J. Tuves, $1500 from 
A. Moulton, ete.; and the said sureties havingeach paid to us the 
sums thus specitied, we do hereby release them from any furé 
ther liability to us in regard to our said claim and decree, and 
had 


subrogate them to the rights we hadin the premises, 
such been the wording of the agreements with the said sure- 
ties, could it be pretended that the meaning, thus explicitly 
expressed, was different from that conveyed by the several 
papers sigued by the plaintiffs’ attorneys?) Evident!y not. 

In the release to) Moulton it) is expr ssly declared that the 
sum received from lim is received as a compromise. Are the 
releases granted to the other sureties, on the payments effected 
by them, any the less in) pursuance of compromises, because 
not so expressly declared? It is the law, not the name, if any, 
Which the parties give to their contracts, that determines their 
true choracter; and this Court has held such reeeipts as were 
given in this case as evidencing a legal and binding compro- 
mise. U. S.v. Child & Co., 12 Wall, 245. 

The contract by which the sureties claim to have been re- 
leased was made and executed in Louisiina, and is governed by 


the law of that State. 
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Aceording to the Code of Louisiana, Art. 3071: “A transac 
fron or compromise is an agreement between two or more per- 


sons, Who for preventing or putting an end to a law suit, ad. 


just their differences by mutual consent, in’ the manner which 


they vgree on, and which every one of them prefers to the 
hope of gaining, balanced by the danger of losing. 

This contract must be reduced into icriting.” 

After stating in Art. 3075 that «transactions regulate 
only the differences which appear clearly to be comprehended 
in them by the intention of the parties, &e."’ the Code adds, 
Art. 5076: © The ereditor who transacts with the surety of his 
debtor, may discharge the surety only, and the transaction will 
not diminish his right against the debtor.’ 

And Atticle 3077 of the same Code = proviles that “a trans 
action made by one of the interested parties is not hinding for the 
others, and cannot be Opposed by them.”’ 

The same Code, after declaring that * Transactions have, be 
tween the iuterested parties, a force equal to the authority of 
things adjudged,’ provides in its Article 3082, that “ A trane- 
action respecting @ suit terminated by a judgment, which had 
acquired the force of the thing adjudged, and of which the parties, 


or either of them, twas nnorant, is null, If, however, the 


jadgment is one from ichich there could be an appeal, the trans- 


action is calid.” 

Tested, then, by the provisions of the Louisiana Code to 
Which reference bas been made in support of the plarntiff’s 
pretensions, We find that the compromises, effected with each 
of the sureties, related to him, and to him alone, and did not 
include his principals, and that, as to him, the consideration 
Stipulated was paid and the compromise fully executed. 

Not one of the said sureties figur sas appellant rm the ‘aye 
peal subsequently taken by bis principals tothe Supreme 
Court, and it is clear that, if instead of affirming the deeree 
of the Cirenit Court on the upped! taken by their principals, 
the Supreme Court ‘had reversed it, such reversal could in ne 
manner bave benefited the sureties, who could never have 
claimed back from the plaintifis one cent of the amonnt they 
briael peared under the COMPO Ses, 


Will it be contended that the papers offered in evidence as 
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compromises by the defendants are incomplete as lacking the 
signatures of Tnyes, Moulton and the others?) Why should 
the latter have signed them? Did not the plaintiffs thereby 
declare that they had agreed to recvive the said sums from 
the sureties respectively in discharge of their liability as such 
ov the decree rendered against them, and admit that the said 
sums had been paid to them? Do they not admit that the 
documents thus signed by them were delivered over to the 
sureties? It the signatures of the latter had been at all neces. 
sary, could they not have affixed them to the documents thus 
put in their possession at any time ? 

But really the sureties’ signatures were unnecessary. The 
best evidence of their acceptance of the compromises were the 
payments made in execution of the same, and it certainly does 
not lie in the mouths of the p'aintiffs who have acknowledged 
the execution by the sureties of their part of the contract, to 
contest its validity on any such ground, 

Sales of real estate, as well as compromises, are required by 
the Louisiana Code to be in writing—Arts, 2275, 2440. Yet 
the signature of the purchaser bas not been held indispensa- 
ble in such cases, Thus, in Stanley va. Addison, 8 L., 210, 
Z11, it is said: * The deed acknowledges the receipt of the 
price . ° ° Asa vendee incurs vo obligation in 
un ordinary contract of sale, except that of paying the price, 
Which, in the present case, is acknowledged to have been paid, 
it is clear his signature was not needed to bind bim. His as- 
sent might be proved aliunde. It may be inferred, in the pres- 
ent case, from his presence at the execution of the deed, aud 
bis subsequent claim under it.’’ 

To the same effect is the case of Madison va. Zabriskie, 11 
L, 247, 

Indeed, the very same ruling has been made in regard to a 
compromise in the case of Connolly vs, Autenrieth, 3 La. Aun., 
162, 164. In that case it was held that ** a memorandum in 
Writing, containing the terms of a transaction (compromise), 
drawn up in the presence of all the parties interested, and 
signed by two of them who incurred the heaviest obligation 
under it, and delivered to a mutual friend of the parties for the 
purpose of being recorded, will be binding without any formal 
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atceptance by parties who, though they did not sign it, after- 
Wards sued to enforce it.” : 

Aud iv Baleh vs. Young, 23 La. Ann., 272, in which it was 
contended that the vendee had never accepted the sale to bin, 
the Court says: * The aceeptance of a contract need not be ex- 
pressed ip it, nor is it indispensable that the aet be signed by 
the party in whose favor it is made. The acceptance may re- 
sult from bis acts in availing himself of its stipulations, or in 
doing something which clearly indicates its acceptance. In 
this case Young had the act of sale prepared by a lawyer; it 
was signed and recorded by the plaintiff, who wasthe reeorder, 
and then delivered to Young, who placed it among his papers, 
where it was found after his death.” These circumstances 
were held suflicient evidence of acceptance. 

In the instant Case, as said by Judge Woods (Print. Ree, p 
34), * so far from the compromises failing, they were fully exe. 
cuted and pe:formed.”’ : 

Besides, as stated by Judge Woods (printed Ree... p. 3! 

* After the mandate of the Supreme Court showing the affirm. 
ance of the decree of the Circuit Court had been entered in 
the latter Court, an execution was issued on the decree against 
Tuyes and Moulton rendered by the Cireuit Court, Mareh 
lith, 1876, on their bond above mentioned, and affirmed as 
aforesaid by the Supreme Court.’ The marshal being 
about to seize the property of Tuyes and Moulton to satisfy 
the execution, they each for himself filed a motion to quash 
that execntion on the ground that the decrees against them 
respectively, bad been satistied by means of the compromises 
aforesaid, fully executed and performed (print. Ree, pp. 26, 
~7, 23). | 

This was certainly no repudiation by Tuyes and Moulton of 
the compromises they had effected, and showed, on the con 
trary, their firm adherence thereto. 

The motions of Tuyes and Moulton to quash the exeention 
as to them was fixed for a hearing at the instance of the dis. 
tiuguished proctor who appeared in behalf of the plaintiffs, J. 
A. Campbell, Esq.. and atter hearing the parties, the Coreuit 
Justice allowed the motions, quashed the writ of fi. fa. as 
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agcaiost the movers, and ordered the marsha! to desist from 
auy proceedings against them thereunder (print. Ree., p. 20). 

This order was rendered on the loth June, TSst, 

Tuyes and Moulton had fondly hoped that this had put an 
end to the extraordinary preteusious of the plaintiffs. But in 
this they were deceived. For, on the 7th day of Mareh, 1582, 
the plaintiffs having engaged new counsel, tiled the present 
suit by petition in the Circuit Court of the United States at 
New Orleans, against the several owners of the Sabine, and 
Alfred Moulton, Jules Tuyes, Charles Cavaroc, John W. 
Hincks and Pierre S. Wiltz, alleging that suit had been 
brought by the owners of the Sabine against the Richmond 
and owners; that the latter bad tiled a cross-libel therein; 
that the U.S. District Court had rendered judgment aga ust 
the owners of the Sabine and their sureties, Tayes, Moulton 
and others, on the bond furnished to respond for the damages 
ou the cross-libel; that teom the judgment of said District 
Court, Fuller, one of the owners of the Sabine, and the sure- 
ties Moulton, Tuyes, Cavaroe and Chiapella, obtained an ap- 
peal to the Cireait Court, stay ing proceedings Oi the judgment, 
by furnishing a bond on the Lith of June, 1885, in the sum of 
=20,000, subseribed by them, as principals, with John W. 
Hincks, Pierre 3S. Wiltz, Alexander Brother and Leonce F. 
Gieneres, as sureties, 

That subsequently, on the 20th December, 1883, Sarah C. 
Shirley and America Bb. Selby, two of the owners of the Sabine, 
prayed leave to join in the appeal theretofore taken, and were 
allowed to do so. 

‘That on the Ilth Mareh, 1876, the Cireuit Court gave judg- 
ment in said cause dismissing the libel of t e owners of the 
Sabine, maintaining the cross-libel of the owners of the Rich- 
mond, and condemning the owuers of the Sabine to pay to 
those of the Richmond $7502.60, with costs of suit. 

That on the 2d November, 1576, the three oicners of the Nahine. 
who are named, and certain other persons interre ning for their 
interests in said cause, appealed from be jadgment last aforesaid 
to the Supreme Court of the United States. 

That on the 14th October, 18580, the Supreme Court affirmed 
the decree of the Circuit Court, which accordingly became final. 
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By reason of all whieh the defendants became bound to pay 
the plaintifls the amount of said decree in principal, interest 
and costs, being, at the date of the present suit, SPT ToS. 

Wherefore judgment is) prayed for said sum against the 
three owners of the Sabine, aud against Montron, Tuyes, Cava- 
roc, and John W. Hlineks and Pierce S&S. Wiltz, ta solide, with 
interest and costs (see petition in print. Ree. pp. 1 to 4). 

The transcript shows that the only persous cited to answer 
this petition were Moulton, Tuyes, Hincks and Wiltz (print, 
Rec. pp. 4 to 7). 

Tuyes and Moulton at first filed the exception that the 
decision in their favor on their motions to quash the execu 
tious against them on the ground that they had respectively 
satisfied the decree by compromise, duly executed, operated 
an estoppel to the present action and constituted res judicata, 
(Print. Ree., p. 7 and pp. 8 and 9), — 

In the courts of Louisiana, the plea would be sustained, 
since the Supreme Court of that State has held that) ** it mat 
ters not under what form, whether by petition, exception, rule, 
or intervention, the question be preseuted, whenever the same 
question recurs between the same parties, even under a dif. 
ferent form of proceeding, the exception of res judicata estops. 
Exceptio ret judicatacobstat, quoties inter easdem personas cadem 
quastio rerocatur vel alio genere judicii.” VPlieque rs, Perret, 19 
L., 318; Tre-cott rg. Lewis, 12 A., 197; Foss es. Brentel, 1a A... 
708, 

But in the Federal Courts it is contended that a dee:sion 
rendered upon a mere motion, or a summary appleation., can 
not be deemed to have been rendered upon the merits of a 
cause, is not such a judgment as could be appealed from, and 
therefore cannot be pleaded as an est yppel. 

In the case of Perkins va, Fourniquet, Lith Tlow., 328, a dis- 
pute arose as to the proper amount to be paid under the man 
date of this Court on the execution issued upon it in the Cir- 
eurt Court. On motion, the matter was referred to a commis 
sioner, upon the presentation of whose report the appellant 
moved the Court to order satisfaction of the decree to be en 
tered of record, or to quash the execution then in the hands of 
the marshal, and order the clerk of the Court to issue no fur 
ther fi. fa. on the decree. 


But the Court overruled the motion and allowed an appeal 
fom its decision. In this Court a motion was made to dismiss 
the appeal. 

The Court said that, true, the proceedings had been summary 
and necessarily so, as the matters in dispute under the execu- 
tion were brought before the Court by motion. But the 
claims of the respective parties had been referred to a com- 
missioner, who had made a report upon which the Court had 
decided. This decision, though brietly stated, was, in sub- 
stance,a final decree upon the mattersin controversy. * Plen- 
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ary and formal proceedings’? said tie Court, ‘are not neces- 
sary, and never required, when the dispute is confined to ma‘- 
ters arising under process of execution. They are more con- 
veniently and as tully brought before the Court by a summary 
proceeding on motion.” [b. 560, and the Court therefore main- 
tained the appeal and passed upon the questions in contro 
Versy. 

It seems to us that the motions of Tuves and Moulton to 
quash the execution as to them, because the decree against 
them had been satistied under duly executed compromises, 
Was a proceeding of the same nature as that in the case from 
14 How., just referred to, and that the questious ot fact and of 
law involved, having, atter a full hearing, been decided by the 
Court for the reasons elaborately set forth to the opinion found 
at pp. 50 to 3§ot the print. Ree., the order rendered in favor 
of the said movers, may well be deemed a tinal decree upon the 
matters in controversy between them and the plaintiffs, equiv- 
alent to an order to enter satistaction of jadgment in their 
favor. Be 

But whether the plea of the thing adjudged can, or cannot. 
on techuical gronuds, be maintained, is a matter of little mo. 
ment, since Tayes and Moulton further pleaded, as a peremp- 
tory exception and pleadn bar to the present action, the eom. 
promises effected in writing by them with the plaintiffs on the 
Sd day of July, 18s6, and on the 20th day of September, IS76, 
respectively, by which the sad plaintitts received in full satis 
faction of the decree rendered against them the fo.lowing sums, 
viz: trom Tuves, s1606 " and from Moulton 1500, whieh eom 


promises had, and lave, the efleet of the thing adjudged as to 
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any and all liability on the part of them, the said Tuyes and 
Moulton, for the canses alleged ino the plammtif’s petition, 
Wherefore they pleaded the said compromises as res jadicata 
against the demand of plaintiffs, and as operating a complete 
estoppel and bar to the present action of the phaontiffs. Print. 
Ree. pp. 15 and 14. 

Such were the defences presented by Moulton and Tuyes. 

What defence was made by J. W. /lincks and 1S. Wilts, 
two of their sureties for $5000) each on the supersedeas bond 
furnished for the appeat from the District Court to the Cirenit 
Court? 

As against them no tudgment had ever been rendered, 

Hineks (whose answer was adopted by Wiltz) pleaded the 
general issue, and set up that the plaints bad lost all re_ 
course against him by discharging the four sureties, Tuyves, 
Moulton, Cavaroe and Chiapella, whe, as to him, were prinei- 
pals on said bond,—the plaintiffs having compromised the de- 
cree against them and released them from all liability there 
under, and put it out of their power to subrogate him to any 
of the riguts they had against them uvon their bonds and the 
said decree of Conrt (print. Ree. pp. S. &% and 10), 

Such being the pleadings in the cause, the parties filed a 
stipulation waiving a jury and submitting all issues of fact to 
the Court (Print. Ree. p. 15), and the case was heard on the 
pleadings and evidence offered by the parties, and after argu- 
Inent was submitted oa the 29th May, 1883 (Pr. Ree. p. 16). 
Thereafter, on the Ist June, 1883. the Court found the issue of 
fact raised by the pleadings in favor of the defendants, main- 
tained the peremptory exception of Moulton and Tuyes, and 
rendered judgment in their favor and in favor of Hincks and 
Wiltz, and against the demand of the plaintiffs (Pr. Ree. p. 
16). 

To reverse this jadgment the plaintiffs sued out the writ of 
error in this case, 

The plaintiffs have made in their brief an assignment of 
eight errors in the rulings of the Cireuit Court. 

As to the first fire errors assigned, they all relate tothe ad 
mission of alleged illegal evidence, Por answer to these 


yroonds of objection, we say that this case was not tried by a 
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jury, and it is well settled that where a_ case is tried by the 
Jourt without a jury, the admission of illegal testimony, even 
if material, is notof itself a ground for reversing the judgment, 
nor is it properly the subject of a bill of exceptions. Fi-ld vs. 
United States, 9 Pet., 202; Weens vs. George, 13 How., 195; 
United States vs. King, 7 How. 853. 

The three last errors assigned relate to the exclusion of cer- 
tain parol testimony. 

For what purpose was this testimony offered ? 

For the purpose of showing that although the several com- 
promises made in writing with each of the four sureties, Tuy es, 
Moulton, Cavaroc and Chiapella, purported to be made with 
each one of said sureties in regard to his liability alone and to 
the decree against him, and to release him alone, yet, in truth, 
It Was pot meaut to be contined to him, but was intended to 
embrace every one of his three principals, the owners of the 
Sabine, and to be binding on them, so as to preclade them from 
taking any appeal iu their own behalf to the Supreme Court. 
And the plaintiffs specitically complain that one of them, Botine 
ger, was not allowed to state verbally what was the agreement 
on the subject that he made with the defendants. 

Now we have seen that such is the importance attached by 
the law of Louisiana to compromises, that it gives them, when 
once made, the force of the thing adjudged. But while that 
law gives them the same etfect as the final judgment of a 
court of record which had become irrevocable, it contemplates 
and requires that the compromise shall be in writing, and 
shall be no more impeachable than the record of a judgment: 
If it had allowed parties to enter into a mere verbal agreement 
for the settlement of their disputes, and left the recollection of 
its stipulatious to their own treacherous memories, sach agree 
ments or contracts, in mauy cases, instead of subserving the 
ends of peace, would ouly have created additional difficulties 
and embarrassments in the administration of justice. The 
Suprome Court of Louisiana, in conformity with the require 
meuts of the Code, has accordingly held that ** parol testimony 
is inadmissible to prove a compromise, which must be reduced 
to writing.” Orr & Lindsley rs. Hamilton, 36 A., 70, 
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This disposes of every one of the three last errors assigned 
by the plaintiffs. 

AstoJ. W. Hincks and P. S. Wiltz, two of the sureties for 
#5000 each on the supersedeas bond of $20,000 furnished for the 
appeal from the District Court to the Cirenit Court ( Print. 
Rec. p. 20), it is clear that their principals, Tuyes, Moulton, 
Cavaroe and Chiapella, condemned to pay the amount of the 
decree, some #8000, could not be released, without any reser- 
vation whatever, without discharging them. 

The general rule undoubtedly is that if the principal is re- 
leased by the creditor, without reservation, the surety is alse 
thereby discharged, and that when the liability of the princi- 
pal ceasea, that of the surety should cease also; that whenever 
a surety is so placed that he cannot secure himself by discharg 
jng the claim of the creditor, and proceeding against the prin- 
cipal, the surety will be discharged. .These are familiar prin- 
ciples, and the provisions of the La, Code clearly entitle these 
sureties, Hincks and Wiltz, to a complete discharge. 

That Code provides, Art. 2205, that ** The remission or even 
conventional discharge granted to a principal debtor, diseharges 
and Art. 3061: “ The surety is discharged 
when by the act of the creditor, the subrogation to his rights, 


** 


the sureties, 


mortgages and privileges, can no longer be operated in tavor 
of the surety."’ As to subrogation, see Art. 2161,) 4: “Sab 
rogation takes place of right for the benetit of bim who, being 
bound with others, or for others, for the payment of the debt, 
had an interest in discharging it.” 

And the Supreme Court of Louisiana has uniformly held 
that * there is a privity between the surety and creditor which 
compels the latter to preserve all lis rights against the debtor 
auimpaired, where he intends to look to the surety for pay- 
ment. The obligation is a corollary of the surety’s right of 
subrogation on paying the debt. If the creditor, withoat the 
surety’s consent, do any act which impairs this right of subro 
vation to his mortgages, privileges, or other means of enforcing 
the principal obligation, he thereby releases the surety.” Hen 
nen'’s Dig. vol 2d, p. 1540, No.1; La. Code, 5061 (3030); Mil- 
laudon vs. Arnous, 3 oN. S., 598; Abat vs. Holmes. 3 L., 352. 


Mayer vs. Blache, 6 L.. 514; Offutt vs. Hendley, 9 L., 12: 
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Hereford vs. Chase, 1 R., 212; Comstock vs. Creon, 1 R., 
528; McGuire vs. Wooldridge, 6 R., 47. 

‘A surety, who pays the debt, is entitled to all his 
creditor’s rights against the debtor; for, however desperate 
his situation be at any particular time, it may improve and 
offer ultimately complete indemnity.’’ Calliban vs: Tanner, 
3 K:, 299: 

It is plain that the defendants Tuyes and Moulton, who had 
pleaded their compromises with the plaintiffs as having the 
force of res judicata, and as operating a complete estoppel and 
bar to the plaintiffs’ suit against them, had the right to offer 
in evidence the documents establishing those compromises. 

It is equally clear that Hincks and Wiltz, the sureties on the 
supersedeas bond, had also the right of proving what they had 
alleged in their answers, viz: that their principals, Tuyes, 
Moulton, Cavaroc and Chiapella, had been released by the 
plaintiffs under the several compromises effected with them, 
and therefore to offer in evidence the documents purporting to 
be such compromises. 

Indeed, the issues of fact having been found in favor of the 
defendants, every averment of fact contained in their plead- 
ings, and material to their defence, must be taken as estab- 
lished ; the more readily, as the bill of exceptions of the plain- 
tiffs does not profess to state all the evidence offered by the 
defendants (Print. Ree. p. 18). 

We have, therefore, shown, that even if the order or decree 
granting the motions of Tuyes and Moulton to quash the fi. fa. 
as against them issued by the plaintiffs in the original suit 
and ordering the warshal to desist from any proceedings there- 
under against them, was not such a judgment as, on technical 
grounds might, be pleaded as res judicata, stiil, the compromi- 
ses set up by Tuyes and Moulton respectively as an estoppel 
against, and bar to, the present action, did unquestionably. 
have the force of the thing adjudged. And your Honors have 
held such to be the etlect of a compromise in a case which came 
up from Louisiana, that of Oglesby rs. Attnill, reported in 105 
U. S., p. 605, 


iwi 
We have further shown that Hineks and Wiltz, the sureties 


on the supersedeas bound, were discharged by the release of 


their principals. 
Hence, we pray that the judgment brought up tor review 


be affirmed. 
Respectfully submitted, 
CHARLES E. SCHMIDT, 
RICHARD H. BROWNE, 
and CHARLES B. SINGLETON, 


Attorneys for Defendants in Error. 


Suprenie Court of the anited States. 


' OCTOBER TERM, 1886. 


J. N. BOFINGER ert at... ApPeLLANts. 


Vs. 


JULES TUYES, ALFRED MOULTON, ev at. | 
SUPPLEMENTAL BRIEF FOR APPELLEES 


: 1. The trial in the circuit court of the Sabine vs. Thi 
Richmond (it being an admiralty appeal) was a trial de nove 


THE CHARLES MORGAN, U.S. 


The judgment was not the affirmation of the decree of the 
court a qua, but the result of a new trial. 

What was that judgment? Simply ‘for 87,302.50) as 
damages and costs,” Not this Amount aAvainst the owners 
of the Sabine, and then $2,000 against each of the sureties in 
addition, for it would then have been a judgment tor S15, 
302.60. This cannot be. It is an absurdity on its face 

rut that decree yocs on to Say. - That Up ealiafaction 
either by the principal or sureties of the amount awarded by 
this decree to the said owners of the Richmond with costs 
that then said bond be canceled and annulled.” (Ree. py 
21-2.) | 


‘| ! 
The four sureties were each oniv bound by that 


»: 
Richm ind ror tie pavin 


the extent of $2,000 each, and no more. No process of logic 
can avoid this conclusion. 

What did the sureties pay? The receipt of each shows that | 
it was in settlement of the circuit, and not the district, court 
decree, for they all refer to the circuit court, and that of 
Moulton specifically refers to it by number 7057, and has no 
reference to the district court at all. (Record, p. do.) 

Again, two of them are specially subrogated to all ‘‘the 
rights of the owners of the Richmond.’’ 

It they are still liable, then to what were they subrogated ? 
W hat were the rights of the owners of the Richmond ?- Were 
these sureties subrogated to the rights of the owners of the 
Richmond against themselves, or what ? 

Surely this court will not tolerate such an act of injustice 
us these plaintiffs seek to perpetrate. 

2. The refusal of the circuit court to perinit oral testimony 
tu vary or contradict or add to these receipts was correct. 

This suit is not to set aside or annul these compromises, 
but in disregard of them altogether, and when they are set 
up in detense the plaintiffs say ‘‘ these compromises were not 
carried out, because some oral agreement was entered into at 
the time which was not kept ”’ 

In Oglesby vs. Attwil, the detendant plead a compromise. 
lhe plaintiffs replied, ‘lt was fraudulently obtained.’’ The 
court said you cannot attack a compromise thus. It must be 
in a direct action to set it aside. It 1s too solemn a thing in 
Louisiana to be thus avoided, It has the force and effect of 
‘athing adjudged.”’ 

105 UL S., 605. 


3. All the matters excepted, too, are merged in one bill of 
exceptions, Is not this such a bill as comes under the rule 
laid down in Mouler vs. American Life Insurance Company. 
io wit, where the exception is @ series of propositions in the 
iuass It must be overruled if any one proposition be sound? 
111 U. S., 335; 93 U.S... 46. 

7 Wallace, 132. 
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4. It is no hardship upon these plaintiffs. If they made 
any such agreement as they now pretend to have made orally, 
why did they not put “it in the receipt?” These receipts 
were not drawn by unskillful, ignorant men, nor by the de- 
fendants, but by the plaintiffs’ own counsel, Judge John H. 
Kennard. 

We submit that there is no equity in the case of plaintiffs. 
[t is a most unrighteous attempt to make the courts of justice 
instruments to perpetrate a wrong against sureties who have 
acted in good faith, and who were powerless to prevent their 
principals from taking an appeal, even if they had sought to 
do SO). 

We ask that the judgment be atirmes. 

tespectfully submited. 
R. H. BROWNE, 
C. E. SCHMIDT, 
For Appellee. 
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IS75, from the tirm of Joseph Block & Co., of a certain stock of 

woods contained in acertain store on the Sackett plantation, Was hot 

areal sale, but a simulated and pretended one; that it was made 

with the infamous purpose of placing the assets of Block 

ros. bevond the reach of their creditors — of defrauding the 

said cre ditors ; threat ‘o titioner Was a party to stild Infamous 

fraud, and that he was a person Without the intention or ability lo 

pay the price he had agreed to pay; all of which allegations pe- 

titioner alleg fulse, and made wantonly. maliciously, and 
Without prob Luse. 

Petitions r alleges tlicat Upronl the trial of the CULSC the United 


States district court dissolved said injunction and decided that the 


Sole had by Wroll bully ISslled, Where by under the terms of the 


botid, ie rewll ili thy tld principals anid the salad surety became 

bound to pave Lor poe loner the ditmages sutlered by him on account 

the wron-fui issuance and execution of said writ of injunction to 
hundred dollars, 

has suffered damages exceeding 

dollars by reason of said yunc- 

petitioner pur hased from the tirm of 

t yn lousas, the stock of goods contall od 

| on the Sackett plantation ; that the 

purchase Was made in good faith and for a sound price 

tory tal fsaid price being in cash and the 

January, 1874, and in January, 1875, 

Intention and ability to pay the same 

ivoat its maturity and is now ready 

led on by the holder: that petl- 

Jeltered upon the business of ke 


i- 


t and had been continously 
aTib wit Ler and SOLVEetCyY 


lm, Whereby he was 


| ¢ his goods, and hits 

store Was kept closed by said injunetion unti final dissolution 
thereot in Mare (4: that this st age occurred at that season 
| | | ling of goods In a country 

running eXpenses con- 

ir benetit:.that he lost the 

d have made during said tim 

‘a large amount of stock which 

that hie bmcurre . COUTTS 
mn, Whereov he suffered heavy loss, 

oir depreciation in value, especially 

vy customers who would have bought 

from him were diverted to other st and hethereby lost the run 
of thi Ircustom: that thi allegation ich said injunction issued — 
crete ral =Ciil) Li gktnwoner fh ; i! ] ’ radi business eConhnescion 
Honest \ anid Integrity, and that 

and outraged his feelings. 
reason of all and singular the 
r exceeding the sum of fifteen 
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hundred dollars stipulated in said bond, and the 
cipals and said surety hereinbefore named ar 
are justly liable to him im solide tor the whol 
bond. 
Wherefore petitions ro prays that Mever Weil! 
commercial firm of Mevers & Levi, and Lehman 
and Samuel Friedlander be duly cited, and that 
Ings they be condemned in solido to 1 
of tifteen hundred dollars, With Inter 
costs and for general reliet. 
BREAUX., FENNER & HALI 
Ath 


e* 
; 


hie 


Bond of Injunction offered it) | 
not copied, in) accordance with restrict 
plaintiffs and defendants herein, as it already 
transeript in the cause—the number 6O350) of 
supreme court, 
(Citation fail Mey iz Hf 
STATE OF LOUISIANA: 


Sixth District Court for the P 
New (or) 


Davip | 


Meyers & Li 
Wael. AY \\ Corie . 


| MEYERS & LEVI ET AL. VS. DAVID BLOCK. 
Citation. M: ers and Levi. 


STATE OF LOUISIANA : 


Sixth District Court for the Parish of Orleans, in the City of New 
Orleans. 


Davip Brock ) 
Y. No. 7247. 
Meyers and Levi ef al. | 


Messrs. Mevers & Levi, New Orleans, La. : 


a You are hereby summoned to comply with the demand 
contained in the petition, of which a copy accompanies this 
citation, or deliver vour answer to the same in the offiee of the clerk 
of the sixth district court for the parish of Orleans in ten days after 
the service hereof. 
Witness the Honorable Arthur Saucier, judge of the said court, 
the 20th dav of January, in the vear of our Lord 1875. 
(Signed) EDW'D HL. GANNON, 
Deputy Cl, ri 


? . . . ; 
Sheritl SN Return. 


Received January 2 Ist, LSae, and (ot) the “iibiie day, month, and 
vear [ served a COP of the within citation and accom pan ving peti- 
tion on Meyers and Levy thro’ John Mevers, a member of the said 
Hirt, In person, 

Returned sildiie day 

Shiotl fee, 82.00 

SW. SCOTT, 
Deputy Shei. 


STATE OF LOUISIANA 
Sixth District Court for the Parish of Orleans. in the Citv of New 
Orleans, 

Davin Brock 
, No. 7247 
Meyers & Levi ef al. j 


You are hereby summoned to comply with the demand 
phe 
1) CONtAMIeUd In thi petition, of which il COPY ACCOM pan - this 
t Vel 1] <wer tothe same in the othee of 
the clerk of the sixth distriet court for the parish of Orleans in ten 
davs after the service hereof | 


Witness the Tlonorable Arthur Saneier, the judge of the said 
court, this 20th day of January, in the vear of our Lord 187: 
EDW. H. GANNON, 

Dy Clerk. 


’ 


—_ MEYERS & LEVI ET AL. Vs. DAVID BLOCK, o 


. 
q Ni, rit "g Peeturn. 


Received January 21st, IS75, and on the same dav, month, ane 
~ vear | served il Copy nD! the within Citation ania ite COTE MATIN price }" 1 
tion on Michael Frank in person 
Returned same day. 
Sh'tl fee, $2.00, 


a Ww. SOOT. 
: I » NE fi 
(itation. } her ellen ge 


Saninel 


STATE OF LOUISIANA: 


Sixth District Court for the Parish of Orleans. in the Citv of New 
Orleans 


Davin Brock 
j An rie > wi 
y Myers & Levi ef al. j 
‘ 


Mr. Samuel Friedlander. New Orleans. [a 


You are hereby summoned to can~aply with the demand contained 
A In the petition, of which a copy accompanies this citation, or del 
vour answer to the same in the office of the clerk of 
5, ' 1] district court for the parish of Orleans in ten davs after the 
service hereof, 7 
Witness the Llonorable Arthur Saucier. t] tdee of the said cour 
thie Oth, dav ct January. lta thie Veal | lt l. rad TSge 


Received January 2)st, IS77 | | 
dy vear | served a copy of the within citation L aceonip 


tition on Samuel Friedlander: 
. | 
Returned same day 


Shitl fee. Sv. 


STATE OF LovimislANA 


. Sixth Distriet Court for the P f Orleans : (itv of N 


Messrs Lehaman Spend LUX WS . orien 
" . sas , " , , " ‘ 
: ‘ 7 & ‘ t 4 7 * ‘ , @¢ F 


IT) thy pretat denn, aor Wy | 


Vour abswel tor thie “iibihee Td Ula Trice co] thie Clerk Gf hid ST MET 


MEYERS & LEVI ET AL. Vs. DAVID BLOCK. 
trict court for the parish of Orleans in ten days after the service 
hereot, 
12 Witness the Honorable Arthur Saucier, judge of the said 
eourt, the 2Oth day ot January, In the vear of our Lord 1S75. 
EDW'D TL GANNON, 
Dy Clerk. 


Nh rit s Return. 


Received January 2st, IS75, and on the same day, month, and 
vear | served a true CODY of the within citation and accompanying 
petition on Lehman, Godchaux & Co, thro’ A. Lehman, a member 
of sad firtn, in person. 

Returned same day. 

Shotl tee, 82.00, 


S W. SCOTT, 
Deputy NA 
‘ pxiesr, 


6th District Court. 


Davip Brock ) 


Myers & Levi ef al. } 


’ 


— . . , — . 
And now comme defendants, and admitting slynature of bone and 


. — - . ' } 
- ; aT = , : ' 24° ee ‘ 
eranting oF nytnetion thereon, deny each and every other allega- 


Th 7 _ 1} ] , +} 3? | nritt * »y #7 ' | - ‘ : 
MeV spechahiV Genny tial PRAM fas stliberes Lie damages com- 
} : } + . ‘ ‘ ] a , ] ¢ ** " ‘ " : . * 
Pidihned OF OF ANN cdathiives Whatever lh prehilses, and perary to he 


hence dismissed with cos 


HAYS &€ NEW, 
KENNARD, HOWE & PRENTISS, 


. . , 
. 4 ‘ 
Aft 75 fe) Li fe TLAAAa 


Yr. WALL, 


7 ; 
Dey fi, ( “tg 8 


extract from Minutes of April 25rd, 1175 ¢ 


Davin Broek 


ay 
’ ? , ‘ 
Ll} ~- = \ ~ % (jer ij eS iv] j ’ } reejerelics 
~ ! 1) = f ' ’ ? r? }’ ' {) ™ | 7 ’ | 7) ' 
\ ; - ac” ti ‘) “laid 
*y* ‘ . ‘ » Stal 
i. . ‘4 . , _ , " ; ,: " ‘) ; . . eae 
Poa i ‘ tire {?i aa . 8 {}j tiit Th at? iT} tii Peal =) fii ie | Landry ce 
. ' ‘ . ’ 
'y } ’ ? + 
Loulstia Cr us 


f ° ° . . ‘ » ) ’ ’ . _ ] 
I row Ve That We, Tebostne ceanhdenes ith =Veolt prudence ane 


frale lity, (lo by these presents give unto von authority diligently te 
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Nibble il] Witnesses Whatever as well on. th pear coy ft 
“us of ihe defendant bha ak COTTA SUE Tow precdacdibige dak tlie sINth ebis- 
trict court for the parish of Orleans, wherein David Block ts the 
plaratill ane Myers & Levi ef a/. are defendants. Witnesses: David 
Block, Joseph Block, 1) r. Diapre, Ir ae bhher, Jive pel) LP Pratocoraged ves 
Therefore, we desire vou, that at certain tines and places by vou 
to be appomnted for that purpose vou eatse the said: withesses 
14 fo comme by lore Vou threat Vou thie runied thiehe Nibble thet 


apart Upon their respective Corpor oaths first taken before 
you Lip veon thie lols hvac fists: that Vou Peete thie reNablbatiols 
to writing. and cause the witnesses to sign the same: pnd when vou 
shall so Tiave taker Tiheetay tliat \ ta senid the sate. with this com 
mission, closed up under vour seal, to us in our sixth distriet court, 


In the citv of New Onl ides, Without ebeias 
Witness the Tlonorable Arthur Saueier. indge of our said court 


this 2th day of April, in the vear of our Lord ome thousand eight 
hundred and Jo, and in the “th vear of- the Pndependencoe of the 
U.s 


PRANK WALL 


' , ’ ) ; , . ‘) ; j ; s} ; P ‘ 
precee'dl i! Liie'ly ‘ine - t 4 . ¢ i i " ; ‘ ay } F ‘ j o « 
iu Prat. eit] It bist 6] 
, ,* ; " , ] " *; . 
’ 5S Ge f i i Veoli sii\ Lbbel eo , ‘ej sf sft ‘ = | i ; i 
; : i : j 


Hotes 


. 
Ss MEYERS & LEVI ET AL. Vs. DAVID BLOCK, 


te i] duc: what disposition Wiis made ot sitll hotes: whether the same 
were retained by Joseph Block & Co., and were surrendered by them 
in bankruptey;: whether any or all of them have been paid; if so, 
to whom, and if any of them és not vet paid state why. 

[nt. 7th. State whether or not the said sale was a real and bona 
fil Sle, accompanied Dy actual delivery of thie goods sold: whether 
or not Jose pla block and Co. or Block Dros., or Joseph Block, or 
Simon Block, Orany one or all of them, after said sule retained any 
Interest, actual or contingent, in the stock of voods sold or in the 
busiiy cs of srild store Conduct d thereatter by David Block ? 

fut. Sth. State the value of the stock of goods at the time of the 
purelias how the business was conducted thereafter, whether or not 


it was successful, what was the amount and character of the stock of 
cools at the tlhe of tlie purchase, the stock on land in said 
ly store atl the date of the service of the Injunction herel neom- 


plained of, what proportion of the stock originally purchased 

had at that time been disposed of and replaced by new stock pur- 
chy ised it) tha Pecddbbe’ al Or aceounht of 1). Dlock. 

Int. Sth, No. 2. On what date was thi mnyunetion In the case of 

Mvers and Levi ef of. e. Block Bros, No. 1565 on the docket of the 

US. district court in) bankruptey, actually served upon David 


Int. th. On what date did) David Block receive actual notice of 
a 


the dissolution of satd imrunetion* 


the date of service and the da 


ite of notice of dissolution of said in- 
. >| ' sie ’ | 
. cy] David Block i. bitllied Ch 


losed and his business 


ranetia { “Lol 
- . 
CVUIPeiV stlspechied 
‘ l¢ — * , oue lk ‘ j , ‘ " ] ; ) inn »! . } . 
bit Lith Lallf SL hal (iithbiaitre’ Wills Oeecarsloned to avis rice’ \ 
the said qijunetion and the stoppage of his business in Consequence 
. _ 
| o | } ° — : } oo 
thereot, with the items ana Partietiiars of sid damages, as liv as 
’ , | : ’ ’ ; , . 
Vou ean give them: Whether the clerks hire and THON CXpellses 
of th: tore Contliitled GQuringe sald st yopigre anid [rie atrwount thereotl : 
‘ 


| ? | ' ’ 
; ‘ . . ee , ‘ , " " ’ 
Whether or not the season of the vear at which said stoppage 


ls occurred Was a favorable one tor the sale of the woods im sueh 
} 
1» store and the reasons why: what profits he would have made 
: 
| er ¢} . , | ] 
Ol sibles Crammds «tl re oUTegat Cita Whether or not he Was compelled 
tocarryv © reoasdargve stocks of Goods oh account of Imabilitv to se |] 


i 
CHUIPEDiGe Clits premio, ata What loss he sustained by deterioy ition of 


: ; . ; ‘1 
; , ; ‘ *-« . . , . = is % ; | . ’ . . 
Tiie td meine (ill i (peepee i Leet) iti ihe ir \ ii lt’, espe bali: \ 1h) Wititel Td 
‘ ‘ . 
hether or not his customers were diverted to other stores on account 
’ , 4 , 
; " " *« ‘ + » , ; ' , ? ‘ " 
Oi atl \ (> Tota y rot fit ahd What dathiagve ahd toss of custom 
| ] . | ‘ i _ ’ ** . , ' sy > ‘ | 
he fos hheel \ Whether of no fhe’ 4 iryves Of Conspiracy on which 
° ; 
‘ . : , : : ’ 
; " .% ‘ " . ; ‘ ; ' : . 
Live Praptadae Cot] Wiis tise] Pecurihar ijt “Llbeatl of reneral Hotorpely 


satnieel rm] Tie’ sac yuan Htices atid (Milslless ¢ Clinhectiobs of David lock, 
and what mjurvoit intlieted upon his reputation and character for 
honestv and solvency; whether or not the said injunetion and. thi 
. . . be " . 
Cuinted oO, ana did, harass, 
GOV, atid Veen David Dalen K. abd outraged his Tene lingers, and whiat 
1s ' ; 
dlatage he sustained thereby You Demag required to stiute, 
: } ; . 
1 as fullv as vou can, all the items and ingredi nts of the dam- 


charges on Wille d i Wiis Lestsea] Were are | 


MEYERS & LEVI ET AL. Vs. DAVID BLOock., 


(ili account ra}. 


age suffered and sustained by David) Block 
Injunction. | : 
Ini. 2th. State generally anything within your knowledg: Which 
Hiay be of service to pelaaanititl herein. 
DREAUA, FENNER & TALL, 
Att ys for LT ti 
Athidavit and motion for commmilssiot 


Oth Dist. Court for the Pat 


Davip Brocu 


NiIeyers & Levi ef a 


(ross-lterrogator! aL 


— cs 
Dupre, and TP. Holl 
to the Interrogatories-in-ech 


ret, propoutede 


hited Withesses, and epecially excepting: to the 


In Interrogatory No. 3 as to sal 
eround that there is written eo 


} 
(| llismerive 


Pristiadice = 


}4) MEYERS & LEVI ET AL. VS. DAVID BLOCK. 


(2) Tf vou state in answer to No. 4 that vou know the condition 
aha vel ral reputation of this lint of Jos. loch W Co. at the 


bés late a] Sia siie for solvency state exa iV how Vou know be 
POsTtLVe knowledee they had hever 
} 


state whether to your } i 
prior to that date failed to meet any o Nigations in full at 
maturity : vive thie pore cise method by which vou obtain d such 


Information, and whether on oath you are willing to swear to tts 


As . oe 
; Gpe@ar @ 


entire correcthess., 

(4.) If in answer to No. 5 you state that said sale was not made 
With any purpose of defrauding the creditors of Joseph Bloch & Co. 
or of Joseph Bloch or Simon Bloch or of Bloch Bros., or with any 
purpose of placing their assets bevond the reach of their creditors, 
state how vou know these things, who told you so, how much 
Joseph Bloch & Co., or cither of the other parties named, owed at 
that date, and whether they and all of them met at their maturities 
all the obligations outstanding it the date of the sale Ly Jos. Bloch 
& Co. 

(5.) If in answer to No. 6 vou state that any of the notes therein 
asked about were not paid iil maturity, and vive the reason for said 
PLhOTL~ Pres bieht. state how vou know your reasohl to bye thie true 
2 reason, Who told) you so, and whether said debtors lad met 
prior to their default on these obligations all other obligations 
outstanding against them, whether firm or individual, and how you 
know it. 

(ty. ) lf 11) “iswer to No. ‘ vou state that the sule Was a Fe al hone 
file = ile, ACCOMP Alle ‘| by iif tual cde live ry (y] the coods sold, sfite also 
how vou know whrethy Y Jose phi Bloch WV Co. or lol ros., or Jose pli 
Bloch, or Simon Bloch, or any one or all of them, after said sale, re- 


tained anv miterest, direct or tndireect, actual or coltilige nt: did Vou 


> } , | } — . P ] . , ] } 4 : 
PrebPsotiaid Wittiess stlehi dei1veryv, abled Was It accotnpahicd DV all ine 
* . >. i . 
} } ‘ ] } : ] 
. . . " J : ’ . 
Ventorv: Who made sald Inventorv: Where, Wheb, and mm Whose 
i . } ‘ > " , _ ? 1, } | '¥ ‘ ‘? » » | lace ’ . } 
pres ties i : @ V ihcene i "Aig Ss faati ivan oe NV itile we ewe oe Ea mverv, aha 
i . . 
’ 
to Wie on ” . § , s I : 
of lf ») ’ ‘ , ‘ » ~ ? , ] ' ' } | 
j i iil ij ™m bh ¢ ij NO fri ~ iit \ j ,t (ij rt Oe =ifit’h rif tie 
} | 
Ciba i ; lL] > I (eV Litt i} = Wit ie VN Coheduet | Liie ms titer, 
} ee , 
rnd Wiis er it & Mi ahd HOW miuecii stock Was tli the store 
, * , +} > ] ? , ' 
ai ' , c ari i (it) ty pOorierdl 2 7? eau if 
| a al S Bice Baten Re Oo a Site ee at Sn. 
— rj , a ; ai’ = i : , PEER Es _ ‘ sit? Veh ‘ mith citil 13 bite prow 
| . . 
Wii Ty) ,- ‘ sti +c fa ' at sie MTRIALIO when.’ wit thie l ft hore 
‘* ’ i Te! } " : . } , , 
or after Block Bros., or J x PW Co. either or both, made de- 
. } a ’ ; , ’ 
ss % i . ‘ 7 , ; > . , .* 
fault Wpon anv of ther obliga ns. rivihiv detaried pairtictiars 
gg. If yy ,% " " , . \ -? : '% . , } j i +} . - 
‘ saa bs.°' vet & , " ’ " Yt? - ReAe "Oa5 U8 Tlie’ fiite '?i iit = rv ice 


of punetion on David Blo in case No. 1568S. in ease of Myers & 
*** , = ’ | ’ ‘ 


) 
rt, La State Low Voll 


e« 
ty , ‘ ; 


? . 
+» anve. : ? ¢ ' ‘ ‘ ’ ,? i “Teuebea ’ 4 ‘7 SEEEEETE 
hdd LEE Chale’ OF , ‘ (?j iit ‘(iis it shi; t+) “<iift ae Abit Lideil, al ee oO 


lige the entre period, 
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how you came to make such eritical observations of Da L Bloc! 
affairs, whether any party and what parties have spoken to vou of 
sald matters. 
(11.) [fin answer to No. 11] you state the damage occasioned to 
D>. Bloch by the aforesaid injunetion, state ex how vou 
a know these faets and LD pel what vou base Preeooricitisteadys 
to [the] damag suffered. and from whom ve cebotaadtieed Vou 
data, and whether vour statetmeni ire thiatters Of opinion or of Tact 
to Which vou are willing to make oat! 
RENNARD, HOWE & PRENTISS, ann 
HAYS & NEW 


Aflidavit and motion for cotutiisstom Wwatved 
RENNARD, TOWER & PRENTISS 
HAYS & NEW 
Peeturn fy) Commission. 47° Depo j ; ia fy, fen ODereat | (pe 
po , pele ) ey Lite prod Hares i, if / , / ‘ casa , | j , ie if, 7 


[NITED STATES OF AMERICA, 
Nhat ‘al Louision ' Prori } (il S/ / 


° , ' , 
Deposition of witnesses taken and : ward | 
\, VAL Tira? | ~~ | | 2. }r ~ ’ 
Landry, State of I 
, ° ’ 
ir’ ’ ' , ‘ 
’ uf ‘ 
| 4*? Peer i~ arte ety ,? ' ‘| ; 
, ® Beas r j 
we. a. y a » 8a Lried! 
} ] ; 
: . . 
~'? i; ‘j 7 1) 
; 
(dy = | , 
; 4 
, 
lid) \i i i | 
‘ ’ g*? ' 
| ’ 
() s wh Tae ht 
‘ ‘ ‘ 
til if I 


thy a freer mn eoprrovernrs ' 
‘ ’ 
; ¢} ‘% thre «feos “—7' ' . ' ’ ’ 
t)i tiit i miLil riftryge ‘ : ,? } 


Davip Brocen vo Myers and Levi et: 
Davin Brocn, sworn, save 


My name is David Bloch: I 
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he would rive me a chance to have Sackett store for my own 
ac., stating to me that it was too much trouble for him to attend 
to it. 

[had made ap my mind before that to leave the parish of St. 
Landry, but remained therein to take the bargain which Mr. Jo. 
Block had offered to me, as I thought 1t was a good opportunity for 
me to make my way if I could get this store; on ac. of pressing busi- 
ness engagements of Mr. Jos. Block we did not complete the transac- 
tion until the beginning of August, IS75. The conditions of sale 
were that I should take such goods as would suit me at cost price. 
I picked out goods to the amount of three thousand and forty-two 

dollars and 7). 
25 | paid seven hundred and elghity rine a cash, and pave 
one note, payable on Ist January, IS74, for 8551.14, and one 
pavable on Ist Jan'v, IST», fea 81,602.27: both notes bore interest 
from date at 8%. The price paid tor the goods was a sound price 
and a fair price. The balance of the stock Was taken away hy Mr. 
Jos. Block and put in his Opelousas store. 

Int. dth. At the time | made the purersass of Jos. block X Co, 
that firm was considered perfectly solvent. Their reputation was 
good: they stood well as merchants and as men. 

Int. 5th. I know that there was no intention to defraud any ered- 
itors or to place these assets of Jos. Block & Co. or of Joesph and 
Simon Block, or of block bros. bevond the reach of anv of their 
creditors by this transaction between me and Jos. Block & Co. 

Int.6th. [stated before that IT gave two notes, one pavable Ist 
January, IS74, for SS51.14, and one pavable Ist January, 1875, for 
$1,702.27. oe | 
[ paid the first note to Jos. Block & Co.; the other note Is 
29 in the hands of the assignees of Joseph Block & Co. and is 

unpaid. Tam ready to pay it at any Une if Tam allowed to 
deduct what Jos. Block & Co. owe me 

Int. 7th. The sale to me was a real and bona ttde sale: the goods 


‘ . ? a , ; . - } : " ’ 
<old to me were delivered to me: neither Jos. Bloeh & Co.. nor Bloeh 
’ >? ' >? | 
bros.. nor Jos I} | wh. nol “teh 1} mi. nor anv one ref ined anv 
Interest, direct or indirect, actual or contingent, in the woods bought 


by me from Jos. Bloch & Co., nor in the business thereafter conducted 
by mie. , 
Int. Sth. [have already stated that the goods T purchased amounted 


ee ee 4 he = ‘ ; hes ] } : } 
to So 54254 Phe busine reatter Was conducted by mvself, 
. , , P ‘ } . . ‘ , : ; a 
did il cravoned bolts let's \ itl tT) iii iil Ml) Wiis served Of} Tile 
| had HW stocK AM B® Lad Gitmo! ae CoOlsIsting (yf PPPoVIsIOnS, 
s : , 7 . “ae . 
ara lets (ar \ tra) ; i=. 1) at < ~T, Lan thtiel a its, Ciotipine, hardware. 
, ' o] . i: ' 
. = — 2 ‘% . . P i 5 + ‘% . > : 6 ‘ 2 
crockery, and such other goods as are usually kept in a country 
starts 


) , 
; 


* " ' . ‘ ‘ ‘ * 
. + , . , , i " 
Phree-fourths of mv original stock had been at least disposed of 


and replaced bry he W purchases nude Im mv hame and tor 


A) miv sole a 
Int. 8, No. 2. The injunction was served on me on the 24th 
January, LS74 
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Int. Mth. [T reeeived actual notice of the dissolution of the mnjun 
tion on the Zsth Nba Lh, IS74. 

Prot. Doth \I\ store Was closed and may business totally suspended 
from the time the nyuhetion Sas served until l received notice of 
the dissolution on the 2sth Mareh, S74 

Int. Pith. | consider the damages dome to me by the illegal pr 


ceedings terke bh couat ckeraadpast bine bv the defendants to be mot less 1 it} 
tive thousand dollars. Phe seqiscodl) “il tiie tithe the 21 ii hn Wi 
taken aorainst bie’ Is Crete rally cron Vitia eusinrryv= store: |) l! 
threat period of thi ver they bicave s) peo | +e. Ci 


money. [| would have sold during the tine t l Was elose dt uy 
the Pyunction at least three thousand de rs Worth ol revel brent 
Which TP would have made a Protit of 20 \I lerk- pie: ehtiril 
that time continued to run. aud anounted to ome lemedr 

dollars. ‘Lhe Wiliter crennis \ ed oct) oT 0 ait thie 
> h titne bec tisiieable. and — | toy sell thea at “it bree 

InV groceries Wer deteriorated | r fo thium | =I 
these causes five hundred dollars: [Tam the fees of attorievs 
Whom | consulted here ry St. Tucataeds | tasaed ter etpppele ty New 
Orleans, amounted to two biutdred said it dollars: mv btsttess 
surth rea Preeti bevdrny closed: miv «tls! — Were «hiverted to other 
“Torres, anid hiave PeeVerr Teen able to | Ver Line bike’ TU eopenre 
the damage arising from this) seor hot less than one t nid 
dollars Thi chiara of fraud and o - toteeory W tlils 00) 


Junetion Wiis bosas | hewitt map fFertley preerle . PTpdertic’? 7 


v. ? ‘ ‘ eure Ot " . ’ ’ ‘ ’ _ 
quatntanees and business commeetion cred 
’ 
etheats | Tid Pia extent we Eg ’ tpetel rs Gat ’ '? 
, ’ 
thous | | ¢jeo] il \I\ leevultiors WV ié - i*t) tj ! Lil ‘fF j 
} 
‘ ; ' \ ' ; 
i! ws apd dow j= “f) : wink ’ i i] j 4 ii? 
' ‘ ome 
" ; ’ 
rv torpstress pry Dde Ppiteee rT, }Sa4 I ‘ t i 
) 
32 the damage done to me in this » I would not for ams 
, ; 
consideration be - 
' 
| Caertril? " VV = Didcot | ’ j ~ , | ay" ’ ' 


j 

, , 
Ph edeoddaer sen Teaiata Peace L tye 
proceedings against ine Ss ! tent 

" 
thy | }] brie? ‘oT Wweete ha =< | | 
‘ | ‘ j . j ; 
ae | tie | i =i) ‘ il an I 
, 

a i \ ’ . Pe joey ry ' wir ’ i i | 

; . ’ 
nothing but mabe roel thot ‘ ' ' 
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tii i t*] i “Poeoul , fo] ' » ‘ , 
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Bloch mw Co. * thy cot has rWias stirre TUL rea by Jos. loch iN ('«, 


Piiat note Is not paid vet: D. Block has an account against 
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ula low estimate, lists ditaved byitn Phere fess LPaatd 
dollars. The truth of the matter is that these pure 

direct ecauuse of ruinily 
42 gave up on the olst December, Psed. As om 


Which, no doubt. outraged luis feelings and harra- 


deal, as it became the conversation ot hits hee tial 
people generally, | think five thousand dollars wou 


Site thie moral <thermeg he hits =tistiill 
jit. beth. | will add that the whole 1 bssiebiods 
With me was an honest one: that it was miade and 


good faith: thirst defendants bh theism stlit) KEW 
gations in their athidavit upon which they oltatmed 
were Without foundation, and Were miade only throug 
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ane \| rank, with Wlhigotn Phited © Werle 


455 In connection with Block Breo- ih A 
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no answer for the balanes of this ¢ross- 
4) rt ¥- = j 
Of tie parties mentioned retaulned Any 
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ial or contingent. because TP made the 
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the next day — with David Bloch and Lecog to make an ins fory af 
the stock: that DD. Bloeh took 

and manayved it exclusively: do not kimow ether 1 fixed 
by the inventory was a farrand sound on 

it Was lalont know what was thi 

David Hin I Wwatited top se ttl down ht) it]- 

count. Before the sale David Bl | 

Int. Ith. At the time of. the sale t] 
vency of the tirm of Jos pol Ploahi Wf 

Int. Sth. TE know of noth | 
Was made with any purpose of der: 
and persons named, or with any pur 

von the reach of their ere , 
‘ Put. Oth. |T know noth peer cod tte 
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Init. ath. | bn eve threat this sale Wa biel | f 
Wils accom panied hy actual delivery of t] | boats 
alone conducted the business. My dea! thier 
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Int. Sth. | cannot state the value of thy creW ve Ltne 1 or thie 
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Joseph Bloch and Simon Bloch. Tam related in no way either to 
Simon Bloch or Jos poli Dioch, and have had no connection 

D0 with them, or the firm to which they belonged, except as 
Inanager of the plantation. 

| nt. 2d. What [l know of thie sale is what | was told by David 
Bloch and loseph Bloch, and what | know of the tact that David 
Bloch took actual possession of the goods, and had sole and abso- 
lute control of the store thereafter. An inventory was taken, but 1 
have it not. | know noth lng in relation to ot her giatters su byect lo 
this Cross-lnite rrogatory., 

Int. Sd. TL know of their general reputation im our neighh hood 
for solveney at the date of the sale, because we lived in the same 
Cotniitun tv, ane because ana oth | jr Psolis gave them credit. 

In the hiahagement of the Sackett plantation | bist Opportunity, 
ir] hands, mechanies. and ¢., to tind out how Joseph Bloch & 
er oof that plantation | could 
obtain the services of anv iadoorers or mechanties by stating to them 

that Joseph Bloch & Co. would pay. [ do not know that 
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oO] thes had tated Up to that «date to meet any of their obliga- 
thons | 

Init. 1 deo het know What Joseph Bloch a. = or Bloch 
Dros ,or Joseph Dloeh, OP Shon loch er\\ | if the time of thesale, 
nor do TL know whether thev met them obligations outstanding at 
the date of sale from Joseph Block & Co. to David Bloeh. | have 
stiite rf ‘WV hy ln eve th iy f bie “ile Wis het hHiade for t at Purpose 
of defrauding creditors in any manner — to interrogatory-in-chiet 


Int. oth. [I know nothing of the subject-matt rool this cross-1iter- 


Int. Oth. [saw them making an inventory at the time and place 
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Int. 24d. IT know David Bloch: |] know none of the defendants 
| have known David Bloch for the last clolt vears 

nt. Sd. Po was not presen 
from dos. Bloch & Co David Pleo read Dre gas tis « K cote tha 
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Int. o. In answer to Interogatory Oth TP -tate that T know nothing 
abvourt the ratte r, 

Int. Oth. | know nothing about the matter subject to this pater 
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end of the vear IS7-L. [le was COTM YH lled to carry over a very large 
# nn > } ‘ ] ' } ' ; ' ‘ ° 
stock of winter goods, which Lam satistied he would have 
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damage. Lhe Prececad ngs TIKCWlsc i rrass ad tain a nd vexed lim 
| ’ ’ : ' " . : 
and L have no doubt thev were the cause of lis business berg broken 
. } ; } | ae 
Lil. lt his Doti=lilless I bed DOT Le (Mihared | pave ho doubt, from 
i ' | , ” 
whist KRnOW Of 1f. —- Five riaele Trot tiires thousand to four 
a | \ ; ‘ ; es . ] | : 5 ae 
oda thousand dollars (ptt? rine Veal \- lrhed out bie Pare dy 
| 
made one thousan 
>? | ? ; 7y ? } ‘ ’ I ’ re 
Int. 2th. | know am ne but what I have stated alread, 
Apes fy, ¢ fiat anibory 
’ } , , 
Int. Ist. | have bee erking for David Bloeh: Tam in neo was 
} ‘ ‘ ‘ | , : >! - >! ’ 
related or connected with lim, or Bloch Bros. J. Bloch & Co., Joseph 
>) ’ | 
Bloch. or Strion Bloch 
, . ’ ’ 
fat. 2d. Myvi nfor sa that the price given for the woods 
° . 
" " i> o ; " 
by David Bi Vas a seund and fair price is. as | stated before 


le 


MEYERS 4&4 LEVI ET AL. VS. DAVID BLOCK w=? 


a Int. 10th. | know that the store Was closed «during | 
entire period mentioned, becutis id there «luring the 
whole time. and [ recollect this because of the pay which PT received 
for that tim 
[rt. Lith The hicts to which have testified tea britenrl hearle 
in-chiet No. ll—are of inv own Khowl equiped by mney positier 
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as clerk thy that store previetis to met iter he Oi it J ze 
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matters of opinion, based upon facts whieh | D 
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fnt. Oth. PT don’t know the dates of service nor dissolution 
2 Ol biyunetion, but Ido know that lis store was closed over 
two months Li} thie Leo imning (| thre vear bE F ana lids busi- 


iow that he has sustained a good deal of damages, but 

: . , , . ; : . ] " . : ‘ . 
eould nol make AV estitiate, ¢ VCey) ih greneral Leertiis, which ure 
that he had a good deal of expenses, the entire loss of time by being 


} Bo cios ! } } ;' j 
closed up, that being a good season for selling goods on account of 
? ’ } } . ’ . ° 
wood deal of monev being ve n cireulation from. the proceeds of 
1} 
erop waees, Whiehare generally paid about that time. He lost 
‘ a 


many customers, Who were compelled to deal at other stores, and 
they did not come back after he reopened the store, and T know that 

leal of winter goods which | know he 
had to CLispo “oor atrauctlion | know that he Wasihitensely harrassed 
ana vexed by thes proceed. rs, ghia this, | bie aL Ve Was the Calse of 


I } ] oy a ] ] . ] , : , 
his closing up and quitting the business. all of which IT con- 
‘+> ? < a . 
63 sider serious damaves. which. however. [| could not estimate 
Ti) ll - 7 \ Th! * \ Te rif 


ode l is +} - , : . - ' " } . -7 7 
Int. 12th have hothing more to stav’e In relation to the issues 
| 7 ’ 
> . ‘ >. @s ft? ; ’ , 
between ithe Peicl petagat cLbyal (Le POTICUAIICS., 


fica) J. DUBOURDIEN. 


STATE Gf] la IST ANA. Dy oo Landry: 


1, Rdward PL Veazie, first justice of the peace in and for the parish 

. il eloctert, sworh, Commissioned, and acting iis such 
in ane tor the parish of St. Landry. State of La do hereby certify 
nown that the foregoing di positions of David Bloch, Jos. 
Bloch, DL B. Dupré, T. Holler, and Joseph Dubourdieu were taken 
before me on the fitteenth dav of Mav, A.D. IST75, at the time and 


— 
—— 
~~ 
eaten 
~~ 
~~ 
- 


plac ti thie tious lereot mrentions e thiart this : Yiulninations., ree 
“potises, and statements of each of said deponents were reduced to 
Writithos DV. the biel weer sald deponents, respectively, sworn to and 
Stlio- edd Inotav office and in mv presence at the time ana 

' 


a. | hil nerenhito set nh hated, al 
(pel usas, ta, this enth Mav ol Mav, A.D. one thousand elulit 
hundred and seventy-five 
mF. \ BASIE, 


, 
alias fil thi Peace. 


os 
7 
a 
. 
—~ 


Received and opened and filed May, 1875 
FF. WALL. 
Lheje 4 f £ rh 
| Lo Wh, Sco. FF. Phy Clerk 
“yh 1) os 


Myers & Levi ef al. } 


It is hereby agreed between the parties to this suit that on the 


MEYERS & LEVI ET AL. Vs. DAVID BLOCK =) 


; a“ i 
{ “EETieHTE haikedl Ith 


trial thereof either side Hay Use ili es mdenee the te 
Vit Hiroe bores 


writing and now on file in the case of Myers and | 


No. —, U.S. distriet court, in bankruptey, subject only to such ob 
jections as might be made to the testin OnV of the withesses then 

selves if present, and without prejudice to thet tot ether 
tie party to offer anv additional evidence that they may desire 


Je tendant 
LEAT. 


HAYS & NEW, For ) 
/ 91 Plaintiti 


DREAUA, FENNER a 


(Continua 

extract Prodi Minute SO] \] i\ 
Davin Broon 

wy XO Fr be 4 

Myrnrs & Levi ef al. J 


This case was called and continued counsel! pies 
having left no word. 


Davin Brocn | 
No. 6247 
Myers & Levi ef a/. 


Qn motion of Breaux, Fenner & Pall. of counsel 
is ordered that defendants she 
o'clock a. m., why the testimony of David Bloch, Joseph Bloeh, and 
others, taken under Combiission tiere: “hioulie ‘4 i\Vi- 
dence on the trial of this caus 

hailed May 19th, IS75. 

(GASP JANES 
Jou Ole 
i 


(yt) Minutes (y] \) Fre Zist. 1Sé0 


Davin Bron } 


Myers & Levi ef al. } 


The rule herein taken on 10th eon 
aqav for trial 
[7 Present { ij s } bennel ‘ ’ 7 ~ | 4 


When, after hearing Piel bed f ree in 
} ; + , 
ittiscrdered that the rule be m 
. > 7 " > . 
cot Ddeary ij loch, Joseph Hiraie 
’ 


’ ’ 
’ 
herein, be read in evidenes 


Received Mav 1th. 1S75. and on the 20th day of same month and 


4h 
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year st ryved a copy of: thi Within rule (it Messrs. Kennard, Llowe \ 
Prentiss, attorneys, by a personal service on SS. Prentiss, of satd 
firm. 

Return id sau day. 

Sh tt fees, ove. 


Ss. E. CROZAT, 
Py Nl. 
(ontinuance. 


Minutes of November 15th, 1S76. 


67 Davip Brocn 


\ly ERS & [LU \] af al, | 


Dy consent of counsel this case, assigned for trial to-day, Was 
ordered by the court to be continued and reassigned with preference. 


Testimony. Filed Now. 20th, 1876. Co W. Colton, D'y Clerk. 


— er. Pe + | } | rk , + \ ” 
\lr Fennel ' Crea Tbh CV IGelTee thie Ae «| eerie i al. 
| 4 | ' } . as , > : 
Iso the record No. 1536S of the [nited States district court in 
. " j : > | . " " +} ‘ 
bankruptey entitled Myersand Levi v. Bloch Brothers, especialiv the 
iad Poi Lilt bitahi i‘ ' ‘ i | j jet) Tile February 1th. IS, g | it 
i i i : 
Aes : ; , -_ ' ¢ } ' ; yt 4 >] | is, | ; | + | , a, | . 
} biLatril 4 i ctad 5 i ii é bi i? ‘ , ati 4aii —_ c" Ge ‘ bia Liat opeqe] 
' ‘ i | ’ i» i ‘ ] ~- > . : ] 
thereon: the. |) L Bloch to dissolve the injunction, ana the 
. ’ . , 
Corie are >a i ee ; i j li > I i tlie Mia rs tit ~~ rt LUT) Liiereod). > 
~_ \ 
’ -. " . 3 .% + : ] ' , ls an 
Also certified copies from the minutes of the United States district 
s 
court of order of court, said certified copies being contained in docu- 
1» 
? ’ | 
‘ ‘ a7 tad ‘ - — ‘ . » is - 2 ' , 
is Aliso the ct site t ownership of thi Sackett puantatron, 
Mr. Kennard objected to the last-mentioned document. 
‘ : ; | 4 | | = | _* . a 
Also the deposition- of David Bloch, Joseph Bloch, D. F. Dupre, 
4 > i ' ; } , ; Ss 
Pheorpdli ‘ae ‘ i j | i / a %4 
i 
4 ‘ ’ J ’ ] ] . . 
\ [aN i vA “\WtLil «ti 4 \ Thi eta CPi eines (+] piaintiil 
’ 
By Mr. Fes 
; “ . . | ] . » . . 
(). Mr. Bonnecaze, will vou state whether or not vou are the 
: . >? ' ' : ? 
- + As i. . ; PT TTE “2 , . _ ' l~ oe 4? 
ass1U1lCEt ‘?i Liit eeeee ee | Joseph I}! lee cilia { COTLEP RATA Lil bank Uptey, 
‘ » al 
, 
Or ohe ol thel 
\. Les, si 
+. > } j 
(9 Will you state whether or not, among the assets surrendered 
} *} ‘ ; —s *% ; , , ° * ' U | ‘ ; ’ } . ss 
t\ biil iil Wi ot | ae siat raatt? Gade Pissess]er]) €)] Liie iis=leliees, Llhlert 
* ’ 
m j y ; 
Wiis ‘il " [deny i I} [ 
Ls oe er a dealt, 
cc _ yf fet a ‘ . ri; if Lea | = ft Picea’ il i} Lii re (hemi ails, 
, 
\/ L | hes id bj}e ' ee =F t ta] 
’ '? ! +} | t 
, > i 
\ es, s has been settlel—ti think in June last 
Q. W vou state why it was not settled sooner ? 
v4 4 , » : , ® , . 
Hii) A. Well, the question was to deduct from that account, o1 


‘ o} ’ ; e } > ; , >] , ‘ 
raciiel bPeoril Serea' rote, soli Trieste’ \ (ue to lavid pitrecal thy 
. . 


Joseph Bloch alia 4 Utlipal 
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1] } , ' 
d About eleve a horrnedred doltlar- Priatt Is about the heures 


; 


(2. Do you recollect the amount’ 


(). Tow was that settled 

A. In money. 

(Q). But Dask vou how was this matter of the deduction finally 
settled. Was anv application made to the court about it’ 

A. I do not remember. 

‘) Was it settled by allowing the deduction or not 

A. I Wis settled by allowing the «€ be] 

(). Was that allowance made by the court or net” 

A. I think it was; T am not sur efused at first to settle that 
wav; but I think, by vour advice, we settled by order of the court 

(). Please state whether or not vou took means to satisfy vourse! 
that the account was correct or not 

A. Yes, sir: l satisfied miveselt that the account was correct 


70 Cross-cxamined by Mr. K ENS 


‘). | understand that this reduetion t t David 2) Lb claimed wae 
ee } ‘ } ‘ : ‘ ‘ " - 


with reference to a part of the pr he was to ir these 
| | Bloctrowed Joseph Bloch and Com 


panva certalhn amount of money, and tie relttsed to pas lthiess Ula 


woods * IT) other words. Davy 


deduction Was made 
A. Yes, sir 


(). And that deduction was a 


.% 


4 j ’ 
Yes, sir: eleven hundred dollars 
> : 
By Mr. New: 
C2. Y mlsav you re thie as“ iLF ile } ‘ 
A. Yes. sir: one of thet 
‘) Thai Went » By rokey ly? 
A. No. sir: thev w rm 
') \{ wy ' patsy ‘ , 
A. 7 \bew ' i ¢ 
oF C0] wl) Cli Tri i re 
. woes 
(). It was forced. 
i] \W\ = JPjeol t | } ' ( 
\. Yes, sir: tas 
it , 
° ! ' , 1) I} 
f ' ' 
’ 
‘ . es 
\. LEMMAN ¢ x 
Dv Mr. ReENNA 
‘) Wer Veoti Pie’ ¢ | 
/~ ‘ = ¢ ry; if eourt } el + 
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A. Yes sir: that is, when the papers were taken out I was not In 
the citv, but my partner was here; my firm was one of the parties 
plaimtitf. 3 

Q. In taking that proceeding did vou consult any attorney, or did 

your tirtin consult any attornevs ? 
42 A. On that dav | Was het iT the citv. but before I left the 
city IT consulted my attorney in conjunction with some other 
creditors to see What we could do in) the rattler, 

Q). This proceeding was taken in accordance with the advice of 
your attornies 7 

A. Yes, sir. 


©. What was your object In Issuing 


é the injunction ? 

A. Well, sir, we saw that would be the only remedy by which we 
could get anything 

(Q). You had no other obj 


A. No. sir: none whatever 
Cross-exam ined by Mr. Fenner 


Q. Mr. Lehman, the proceeding you took in bankruptey was 
against the firm of Bloch Bros? 


A. Yes, sir, ali J Blo i} ana Company, believe, or Bloch and 


() Phe (ii | LL poor} whpr ry Vou proceeded Wils ot] lhoftes oft the firing 
of Bloel It thers 7 
A. Yes, Sor: 2 least We lise hotes of Bloeh brothers and Bloch 
nd Dupre 
10 (Q). Tam asking vou about the debt under which you pro- 
"es 


{) TI ~ | 1}? | | \i Penile it} +] 1} . li) ’ 7) >] 
; |; * ' ; ° ’ ‘ ; ' ; ° 
‘ is i] itl Mol) Wals Issue ih Outi praCrereiiitl MriLllist rieee td 
‘ 


Yes, 
(). You considered Bloch Brothers and T. Bloch and Company 


- * ‘ 
‘ | - 
(>) WI sk . the note upon which 
Vou proces iain this ease, which [ have rend to vou, Was not the 
Which thad taken from Bloch Brothers at tue time that 
Tris | i ~ i t | | ' vy] RYB: ‘ 
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(). The firm in Opelousas? 
fe: A. Yes, sir. 
Q). Did vou not at the same time make a settlement with 
them ” 
A. Yes. sir: that is. we made it with the Blochs her ve thonuedit 
it was the same thing: we tad i settionent with David Bloch 
() yet vou hot take notes sluted b ~ rely Peloedy. Shtrres Dlocl 
and A. Dupre’ 
A. Yes, sir. 
Q. Therefore your settlement was made with the firm of Bloch 
and Dupre 4 
A. Yes, sir. 
(). Theretore your settlement was made with the firm of Bloeh 
and Dupre t 
A. Yes. sir: but we made the settlement here with the two Blochs 


JOUN Mryers “work and examined behalf of dete lant- 
By Mr. Kennakp 


Q. Mr. Mever were vou a party tothe proceeding in the | 
States bankrupt court agaltst Ptloch Brothers ’ 
A. Yes, sir 
res (). Were vou a party to the pore linger im whitels thy 
junction Was Issued against DD ip | 
A. Yes, sir 
() Did you consult itt} atiorney before pppstit ithe 


Ingres? 


i ‘ 
| | 
Q. Did yout | | 
Upon this store that ™ 
° } 
\ (oe a? @ Tt] ov ; 
4} 
’ ; 
cel ra? i ? 7 i 
; 
’ 
‘ * 
Py { | 
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A 

A. Not in the least; Mr. Bloch knows very well that I always did 
everything for him in the world. [ gave hin my own notes, ana 
paid them when he did not pay them. T gave it to him for accom- 
modation, and [T paid for — when he didn’t. and he never paid me. 


(>). Did you have anv malice in this proceeding ? 


Cross-examined by Mr. Fenner: 


(> If I understand you, Vour object Was to prove that the Bloehs 
leaps”? « 

A. They are the biggest swindlers that there ever was in the 
world. 

(). That was your object? 

That is mv object entire ly. 
17 Q). And that David Bloch was a swindler’ 
A. All the Bloch that was ever in the world? 

(). Llow long hac vou KATiOW TI David Block ? 
A. | had known the whole of them 
). Hlow long had vou personally known David Block ? 
A. Well, [can’t recollect exactly. 


wn ie PEG 
(). Did vou know Mr. David Block at ail” 


; 


; } . — 
A. TL knew him when he used to come here; Mr. Bloch botgiit 
(ronneps f ) ir Ih) 
(). Tlow long avo did vou know hu yi 
A. Sor | r five or six vears ag l t state positively 
‘ } 
7. <Al ll sWi i KI pers uly 7 
A. Yes 
| ’ | 
‘) 1] / i ! lj 
i) 1) : ; . rr ‘ j + Sea 8 '% +} a? } *) ‘ 7 , » 
‘ j ] rie j ‘ ; a’ rT im |T C3 i ‘ ij in rie ii¢ \ i prea foot 


ver buy 


oO ‘) Then vou dont know” 
\. | dont know. but | ki 
could mot pav for it, and swiadles always 


SAMUEL FRIEDLANDER SWorn atid exan 


arts, 
by Mr. KeNNARD: 


, re vou familiar with this ease that 
: suit on an mypunetion 
In the proceeds 
store to David 
A. Yes, sir. 
). You are a pert too thre pret Plenty 
thon Was Issued ” 
A. Yes, sir: | was 
(). Did vou take legal advice before tal 


A. Yes, sir. 


’ 


4 
A. Yes, sit 


uu hat wae vour oby t thi 


4 
“00 wry thaeet 9 ry lal f } f 
g* 4 ‘ . ‘} tibcti ‘3 MaLeeae a? f By tf 
+ 4 
‘) Po collect \ 4 i] clertel } == 


A. Yes, sir 
() You lisa rood reason to believe 
Block Brothers? 


A. In fact [ knew it 


\ly rns A Lut Viet al } 


a 1} | 
viene of prcer DT dibobts 
le t] I] mora a Thies I] 1) 
7? rt } t, , ¢ | 
‘ Pia i ‘,\,™ . ; 
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Peat’ Chea ‘) ifils abii’a tiif ‘ 


tition, the said bloc k brothers, Witil 


coves eee COAL. YS. DAVIN 


Q) Did vour lawvers advise the tssarines 


> MEY 


Coorritiill citi saq'T ()] 
this sila oie a he 


district. to wit. o1 
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Danke icy WwW thin thy hieahihg of <td act, in that 


= Within the period aforesaid. and within sard 
thi day of — -. A. §). 1873. being bankrupt 


ehidd dhisolvedit, abd Va Comte ap ttleoti al bankruptey ania Insolveney, 
did I] Li | itl block (oi) CPeCiOUsias, Lamdry parish, a sule 
ind Gon ! of a store culled the Sackett store. on Sackett planta- 
Lie! Lilie J shh of St. Landrv. and also selicat thre same time and 
place, the said id all the stock, utensils, and everything 
pepe ny thereto, with the intent. by such disposition of 
SZ property to the sald David Liock, their brother, to 
7 delav the operation of thas bankrupt act. 
eu he said Block Bros. in addition to the goods, 
Willts ! Ze Con itiead i} thie COUNTY store mentioned 
rh thas ] on ous sold to Selomon Isaacs, did also sell, at 
the s | eo thie touppledae cs containing srtd voods, Wares, 
chdied Dbie i i te LI -ame Solomon [<naes, with the iritert, by 
=the ir i ~|! >] Hp riy, la di Tevril bia de lay the operation 
()f - i 


\\ * } . ‘ 
: ; ‘A 

" ; 

? . 7 


, , , > 
made by said Bloch Brothers under the stvle of 


ta) cllied ¢ poset of same parties as Bloch 
i : P 
— ges rittis ctl rosie cdiel district aforesaid, 
the ordinary course of business, but to 
toi the pursuit of them creditors, contrarv to 
: 
rs pravtheatichndienfl 
Brothers be served with a copy hereof, and that 
with tl ' ts ot thi rieribyaal petition, and 


| jt] sf ‘ iriie 1, able stleli otliel Praceece blicrs 


? ?} } 
PM ci lOoWerd: 


MEYER WEILL 
i. MEYER 
M. FRANKA 
LEHMAN, GODCHAUX & CO 
HATS \ NEW 
EW. DURELL, Judge. 
Lf F 
it) hereby Miike solemn oath 
; L we Detitior subscribed 
_ T ,ii A Wleelore 
- it] 1} tidied] 
bore | belief 


MEYER WEILL 
J. MEYERS 
M. FRANK 
A. LEHMAN 
For Lehman, Godchaur 
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been, by express agreement of counsel for both plaintiff ane defend- 
ants, oniitt d heretromi, as will be seen AY reference to said agreement 
herein signed in due torm, ete. 
(ontinuance. 
Extract from Minutes of Nov. 29th, ‘76. 
This case came on this day for trial. 
Present: C.F. Fenner, for plaintiff; John TH. New & Jno. Ken- 
nard, tor defendants. 
When, after hearing pleadings and evidence, the court or- 
S 4 cle rt 7 this Ciuse Lo be Continue df with pref rence 
Llearing and Submitting. 
Davin Brocu ] 
Ue ~ No. 4244. 
Myers & Levi ef al. J 
This ease Came on this ay for aretlinent, 
Present: C. EF. Fenner, for plaintiff; John Tl. Kennard, for de- 


F » ++ 7 . . ‘ ‘ } 
\\ bie rhe ahIte Tr Nearing arvuhieht OL CouUullsel, the court took the Cis? 


; , 
Motion to Reassian. 

: = bg : idl 

Minutes of 28th Mav, 1S77. 


Cory motion oft Dreaux, z hlier anid Hall, ot counse| for plarntifl, 
and Oh sUuYvYvesting that this case Was submiitte 7 to the late judge of 
this honorable court, and that the same was never decideded, it is 
ordered that this case be reassigned and tixed for trial for Thursday. 
I3th June, IST7, and that counsel for defendants be notified thereof. 


Minutes June 20th. IS77. 


‘This Case Wiis ord: read Lo ay continued wit! preference to the No- 
ver be r term of this court 
Augres seul, 
Piled Nov. loth, Isv7. Phil Power, jr., deputy clerk. 
Oth Dist. Court. 
Davin Brock 
» No. 4244. 
Meryvers & Levi ef al. j 


In this Case it is agores 7 that thie Ciise¢ shall be submitted for aurgu- 
Ment oh the recerd as made Uy} iil the former trial. 


> Bead 
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It is further agreed that the record No. L368, Ul S. distriet eourt. 
and the testimony taken for plammtitfs and defer lant , 
In sald proceedings atlixed mb oeviad 
thisat the COP = this reol conta | nn OY Peracdaye 
the Case of Solomon Pssiics ¢ sitliies cleTe tie t Xe Fi & e rt 
may be used and referred to ta lieu of the origi ap ees e 
that in case of appeal her ts] 
S:) aid evidence 
anid refer to the same im the Supreme ¢ rt Coopelewd Jt 
above-mentioned transeript | 
New Orleans, Nov’r 16th. IS77 
KENNARD, HOWE & PRENTISS 
(it Cor 4 fet, spn 
BREAUA, FENNER & HALL 
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Judgment. 
Sixth Distriet Court for the Parish of Orleans. 
Davin Brock 
’, ~No. 4247. 
Myers & Levi etals. J 


In thiis Case, <ubmitted te the court on the | st dav of No- 


v1 vember, 1877, for the reasons orally assigned by the court, the 


law ania evidence being in favor of plarmcit, it Is ordered, 
adjudged, and decreed that there be judgment in faver of said plain- 
tiff, David Block. and against defendants, Mever, Weill, Michael 
Frank, and commercial firms of Mevers and Levi, and Lehman, 
Godchaux & Co., and Samuel 
one thousand five hundred dollars (817,500.00), with legal Interest 
thereon from judicial demand, and costs of sult. 
Judgment rendered November 22d, 1S77. Judgment signed No- 


vember oth, IS; ns 
No HE RIGHTOR, Judge. 
VMotion and fdr /, ;* ot A py» '/ hil, J Dechy th. IS(4 IP?) lip Powe r 
a Deputy (*/, rk. 
Davip Brock 
r No. 6247. 
Myers anp Levi et al. ) 


On motion of Kennard, Howe and Prentiss, of counsel for all the 
cle fi ndants. My I~ \ Ls er lerrean. { rndtehanx ana (‘a ; Mever Weill, 


\ | 1 . ’ | } 
lichael Frank, and Samu: 


ue | Friedlander. and on suggesting to 
"> the court that, as they are informed and believe, there 1s 


error to the prejudice of said defendants in the final judg- 
’ . ’ t + ] » De ? : e = @ . 
ment herein rendered against them on the 22d dav of November, 
ISG 4, brid stormed on the 97th a : 


pars) 1 tne 424th GRY OF Novem be o ISGa. ana that they 


Ordered by t 1 said) above-named defendants be al- 
lowed a suspensive appeal from said jadgment on furnishing bond 
with erowond ind yenit securil aceaordihng to law, ln the sum of 
thirty-five lune 1 «doll 


} bss } 7} 
follars (S85 000000) returnatide to thre “Up retipe 
? 

, 


le othr Monday (9! Deceniber. Sg 4. 


» « 
; " , . 
eourt fr) tlils = ee ; 1} 


Bond Filed Dees her Mh, ISGG }?) vip [? 


i 'e pene - Jr , Deputy f ly rk. 

Know al] Pie’? by thes presents that We, Mevers ana Levi. Lel)- 
man, Gaodechaux & Co., Mever Weill, Michael Frank. and Samuel 
Froediander. e¢)/ yy. fis principals, and A f hapskyv, for 81.750, and 
lL Bloom = for S150, as sureties, are held and tirmly bound 

On} unto Joseph V. Guillotte, clerk of the sixth district court for 
the parish of Orleans. his s<uceessors. « Nev utors, administrators, 

and assigns, in the sum of thirty-tive hundred dollars (83.500), for 
the payment whereof we bind ourselves, our heirs, exeentors, and 


’ . , 
sadbnihiistrators flirty bey these per “tits 


ur wr 1 sry th + * es , OP } 
Sealed Willi OUP Seals and dated Inthe city of Ni W Orieatns on this 


Friedlander, in solido, for the sum of 


MEYERS & LEVI FT AL. VS. DAVID BLOCK, 3 
fourth dav of December, in the vear of our Lord one thousand eight 
hundred and seventy-seven, 

Whereas the above bounden and natied principals lav 
filed a motion of appeal trom oa final judgment rend 
them in the suit of David Block o. Mevers and Levi ef ols | No. F247, 


‘ ‘? 6 - 
In the sixth district court for the parish of Orleans, om the 2d da 
Novetmber, IS7T7, and sporned ony thr Vaithi chat of November Sua 
Now, the condition of the The vb) ereitleok) Is tle Ht] it tiie Pier Ve 
bounden and above-named principals shall proseente then 
{4 seid appeal and shall satisfy. whatever judgment may tn 
rendered against them, or that the same shall be satistied | 
the proceeds of the sale of their estate, real or personal, if they Tn 
cast In the appeal: otherwise, that the said suretis ve Dated 


shall be lable in their stead 
(Signed) MEYERS axnp LEVI 
LEHMAN, GODCHAUN & CO. 
MEYER WEILL, 
MICHAEL FRANK, 
SAMUEL FRLIEDLANDER, 
Per KENNARD. HOWE axp PRENTISS 
Their Atto 
A. Chapsky for one-half, $1,750.00 
os Bloom ie ™ BS] ocho 


Signed, sealed, ete. 


In order to save costs herein, it rood 
ie ihoainm this cnse s! 
‘ty eluding 77 (ta 
tw COPE t} 
eourt incense AY hed Sat < \] 
of als 52th Pp trseud any th, 


into this transeript bisa | 
transeript No. 6550) of super 


to that trans ripet as tee to 


eepuaceii Well cet} | ‘ ty | cif o i 
: 
fered] Th ¢ nee here. 
\ . a ' Sete ¥ 
ipthied KRENNARD LOW] wit 
; 
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Orleans, duly commissioned and qualified, do hereby certify. that 
the above and foregoing ohne hundred and twenty pages (120) 
Nt) do contain a full, trne, and complete transcript of the record, 
including (all proceedings had) documents filed and evidence 
adduced on the trial of the eause wherein David Bloch is plaintiff 
and Myers anid Lu vi ef'als, are thi hf the No t246 of the 
docket of this court, exe pting such documents as were filed im evi- 
denee, such as the writs of injunction, testimony, certificates, ete., In 
cases 1568S, U S. district court and im suit No. T2460 Ot this Court, 
which have bee rh cobnpatte ad ty Sy Clal avreemnent ane eonsent of coun- 
sel herein of record, because of their already making part of tran- 
script In case No, 65500 of supreme court 
In testimony Whereot have hereunto sel rii\ hane and aflixed 
the sea! Oo] this COUP, this 27th day ot eae bia toe f A |) Sia. 
(SEAL. | (Signed) J.V. GUILLOTTE, Clerk. 


V7 [’~ITeEpD STATES OF AMERICA, State of Louisiana: 


Dan l; } + 
| roceecddihnes had 1 the supreme eourt of the State of Loulsiana on 
5 , 
, ; 
he ap ken in the <¢ entitled 
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(On motion of Kennard, Tlowe. and Prentiss. of counsel for de- 


rendanhntis allel Appeitiahts, ana hi stlovestiiw that This transcripl ot 
et, " | ta } Fr I ,.) | ‘5? ; ? 4 ’ ‘ , ‘ 
i 3% Sided ; int is -» ‘ ‘ ; , it ‘ = sf By : ')i pe *e ‘ COUT ED Toit "ft . tidie 
a ; 4 
. . , ’ , ’ , 
Considering the anneNnXed cCertiniceute of the clerk, { Is ordered that 
? . ’ 9 } ] . “oe } ) . ye ° 
the return dav of said appeal be extended to Monday, the 17th dav 
. a . 
iy] | } r\ s,s 


GS Clerk'a Cert fy attached tof y Motion. Filed 17 Decem- 
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Robe [ 1 | Marr, Aleibtade 1) I} ithe’, \\ eeerieae I} ? reili, \\ phdaarn I} 


Spencer, assechite justices 
Davin Brocu v. Myrns & Levi ef a/ 


On motion of Kennard, Howe & Prentiss. of counsel for d 
te nedauts ana cap ete ilatits cared thee Certificate of the eb rk cyt thie 


(yy lower court bene considered. it o< ordered by 1 court that 


‘ ie J i 
the return day for thi ctpppred | In) thus case, and the delav for 


filinige thie trabiscriptl of cup preat herein. tn this court, be 
Monday. thie ist dit cf January, Is, 


Motion to Amend Clerical Error. Filed 19 December, VS77 
by un -dthi [dist Court 


Davip Brocn v. Myers & Levi 


. + ’ ’ ; ‘ ’ 
(ry motion (>! IK peptide. Plows filiel | a i] = ‘>! ie 2 iT =i’ i Tes] ‘ji tel j 
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Cihation at Appr al and }?, fury. bili f | hehruaru. SZ. 


Sixth District Court for the Parish of Orleans. 
Davip Brock 
M No. i240 
Myers. Levi ef als. } 


eans. to Mr. David Block. Esq.. Greeting : 
| to Mr. D 7 kK, Pag., ¢ 


W hier iis \l Vers & Levi ft als have, (o}) thie Ith day a] 1), cetaber. 
fied in the ottice of the clerk of the sixth district court for the par- 


The State of Loutsiana. sixth district court for the parish of Or- | 


Orleans a petitfon of appeal from a certamn tinal judgment \ 
, 
i 
‘ 


' Iti silled COnurt avarnstl them, whieh appre Is returnable in) 


— 


i 
Hpretmie Court tot thie sstiile aforesaid Ot the id Monday of De 


are therefore hereby cited to appear in person or by attorney 


suid court on the dav last aforesaid to answer the said 
; 

: 

} 

' 


atv 
‘ . . ‘ . . 
Witness the Llonorable N. HL. Rightor. judge of the court 


aforesaid, this oth day of December, in the vear of our Lord 
b=iill i epertil beta Lie i i] i " Vel = { Vell. 
V1. | shorted ALE DD MOss, . 


; . 


Deputy Clerk. 
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im fr fons. hiled th May, ISS]. 


4 


Supr me Court. 


Davip Brock 
| No. GOSS6. 


Mryers & Levi, ete. ) 
Peremptory exceptions, 


And How Colne defendants and chp rp llants and plead these thie ir 
peremptory exceptions, ©. P., 02, and say 
‘That it Appears On the face of the record 
lL. That the bond sued on was given in an « ptLity proceeding iti 
the United States district court for the distriet of Louisiana, in bank- 
rupley, under an order of thi judge ob Ulne Dank rupee eourt, nade on 
the ¢th February, IS4, requiring a bond to be given “to save the 
parties hartiless frown the eflects of the imypunetroms Isstiewd ith this 
cause, Which injpunetions bad be Nn oipsued January 21, IS7-4 
That on the Tth February, IS74, the bond sued on was 
1040) given conditioned that the obligors should “well and = truly 
pay to the said David Block, the defendant im the said in 


junction, all such damages as lie may recover against us in case it 
shouted be decided that the sard ino Wil romeo “sted 

And they show that said bond was illegal, null, and void unedes 
thie rules cr] eepuity, the yenberaul orders Ti bannruptey, atic thre stat 
utes of the United States. 12 Tloward, 16s 

Z That. even if the said bond were valid as a contract, it ‘appears 
that its condition lias never beer by erp alia) dis admount fas tevesr 
become exivible, since the plamutith David Block, had not prior to 
this suit nor at anv other tim I ctl nV damiaeves wagpullist thre 


’ ‘ 
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fii, | 


a 
*y” 


AL. VS. DAVID BLOCK, 
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extract from the Minutes. 
Tourspay, May 5, 1881. j 


The court was duly opened. 
Present: Their Honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert Bb. Tod amt M. Levy, Charles KE. Fenner, y 


associate JUSTICES. 
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MEYERS & LEVI ET AL. VS. DAVID BLOCK. 


States in the case of Bain v. Heath, 12 Howard, page 168, on error 
from the eireult court of the United States, casterh district of Louls- 
lana. 

In that case a bond conditioned in a similar manner, In comph- 

ance with the rules of our Code of Practice, was held not to 
111 comply with the rules of equity, for the main reason that its 

condition did hot contorm with the condition prescribed by 
the court in its order, and it was ti le in the second place threat from 
its terms as construed in) equity the bond eould not sustain iit action 
against the surety until damages had been recovered against the 
principal obligors, and hence the judgment against the principals 
and surety was reversed and the case was remanded, 

It is therefore erroneous to conclude, as defendants contend. that 
the bond was declared absolutely null and void. 

The opinion does not recite the words of the order requiring the 
Injunction boned : and iF nee We cannot COTM PATE thie condition pre- 
scribed in that ease with the condition required by the court in the 
present Case. } 

But under the rules in equity, as construed by that elevated 

tribunal, the court was vested with full discretionary power 
112) tte: presertbe the condition of the bend which it) ordered. 

lene it Is CONC lene] cot all stil = that the ("Co dition chyet ited 
in the order of February 7th, IS74, was proper, and complied with 
the rules in equity; and it therefore follows that a bond contaiming 
In its condition words which would convey the idea that the obligors 
bound themselves to David Poleocdy ~ tO save bear harmless from the 
effects of the Injunction issued in the cause, would have been con- 
ditioned in strict complianee with the condition prescribed in the 
judge’s order, and would have been such a bond as courts of equity 


should be compelled to enfore 


’ : , ; , -_ : } 1 } . . 

Under our construction we tind no dit mem the obligation of 
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MEYERS & LEVI ET AL. VS. DAVID BLOCK. 4 


114 Under this view of defendants’ argument it becomes un- 

necessary to dispose of his position that this is an action ex- 
clusively on the bond, and that incase the latter be declared invalid 
the “ctor frills eVeh as aealnst thie pr! Lyrae Ipals, thi complaining Te q- 
itors In) the Iyunction still but Wi should bhoot othe rwise hesitate to 
hold that the action as to them was both ex contractu and exc delicto, 


because to them the two actions are indivisible and ins parable, sane 


that if Pheot cron) cr Contract VW Could itl 7 shrouded bees Dependant rrried (J 
delicto as to the principal obligors. Sueh ois the doetrine clearly 
enunciated tin the case of French ef a/. eo Landis ef af, 12 Robinson, 


toe). 

1) fendants also arertie that thie “uiretV on this boned Which hie 
signed on the 19th of February, IS74. cannot be held responsible 
for the damages which had acerned previously. And they quote 
from the case of MeMhehael vo. Gall pole 7 Robinson, bo A. as ‘tyr 


plied toa bond furnished mone of oureourts guider our rules 


lo of practice, under which the inpunetion boned is the essential 

condition precedent to the injpumetion, that argument wenld 
be unanswerable Dut the bond under consideration was furnished 
ma court vested with clseretionary power to grant or refuse the 
Injunction praved for in the proceeding then pending, and clothed 
with the discretionary power to exact or d -petise With om dajune: 
tron boned. amd lenee a ditterent rule applies. [tors eonmeeded under 
the authoritv of the Supreme Court of the ted States in the ens 
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action for damages for a malicious prosecution and an action on a 
bond, Ol € delicto for damages lor an Abuse of lk Le | process, such 
as the writs of provisional seizure, attachment, sequestration, Injune- 
tion, ete 
The case of Steward v». Sauneborn, S Otto, 287, which they quote 
in support of their position, is an instance of damages claimed tora 
malicious prosecution, and hence it was there held correctly that 
malice Was an essential element of recovery. 
In the case of Darremore ¢, Mebe lv, 02 A., 11S], we had oceasion 
to consider that verv case, and we therein Tn ld that “when 


11s the summary remedy is set aside itis prima fuer evidence 
that it wes wrongfully issued, and that dat mgve to some CX- 

tent Wits SUStadn § ——- Byrne & | () (rardner @ (A... oo A.. 6. 
After a careful examination and consideration of the evidence in 
the record We are s alain | threat plarntitl suthere 7 dl bhictves Lo the full 


extent of the amount allowed him byw thr a cour 


a 
The judgiient chy oye led from is, therefore, athirmed 
The chi { WIStICe | Chis, tortie reudsolls rLye h} it) fan y. Mevers 
sf al. NO. (ij. 08). (> H. us. | dah 
Mr. Justice Fenner reeused as having been of counsel. 
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120) decree of the court rendercd herem on the 2Oth November, 


S82, and error is hereby as-igned as follows: 


First. In atlirming the jadgment of the lower cour 


Second. In not reversing thie jude tient of the leo 
iving judgment in favor of defermdan 
Third. In overruling the exceptions tiled herem 
Mav 5th, ISSI. Bein ¢. Heath, 12 Thoward, Los 
yurth. In holding that the bond sued on here) 


. 
I 

obli 12 Howard, 168 
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MEYERS & LEVI ET AL. Vs. DAVID BLOCK. 
Order Granting D lay to File Brief. 


[extract from the Minutes. 


Monpbay, November 27, 1882. 
The court was duly opened pursuant to adjournment. 
Present: Their Honors Edward Bermudez, chief justice, and helix 
P. Poche, Charles KE. Fenner, Thomas C. Manning, associate 
125s justices. 
Absent: Robert B. Todd, associat justice. 


Davip Brock 
, No. GSS6 


Myers & Levi ef al. | 


On motion of Kennard, Howe & Prentiss, of counsel for defend- 
ants, it is ordered by the court that the defendants have till Monday, 
the 4th proximo, to claborate the points made im the petition for re- 
hearing in this case by brief. 

ii his aring Re, frig a 
I;extract from the Minutes. 
MoNDAY. January le. ISS}. 

The court was duly opened, pursuant to adjournment. 

Present: Their Honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, 
associate justices. 

His honor the chief justice pronounced the judgment and decree 
of the court in the following case: 


Davip Brock 
a ~No. OSSH 
Myers & Levi. | 


lt is ord red that the re hie aring applied for in this case be refused, 


124 Petition for Writ of Error. Filed 17 January, 1883. 
Supreme Court of Louisiana. 


Davin Brock 
} ~No. OSSH 
Meyers & Levi ef als. } 


To the hon. the chief justice of the supreme court of Louisiana 
and to said court: 


The petition of the le fendants in this Cuuse respectfully shows 
that there is error to their prejudice in the tinal judgment rendered 
herein against them on the loth January, 1SS5, and especially in 
denying them the rights claimed by them under the Constitution 
and laws of the United States, as tore fully set out In the record, 


MEYERS & LEVI ET AL. Vs. DAVID BLOCK. 


and particularly In the excepliols tiled Ly then thy this cause ania 


in their petition for a rehearing; that thev are entitled by law to a 
writ of error in) order that Sitid taedornype bit oper bye corrected by the 


Supreme Court of the United States, and they pray tor the 


and for proper Citation, and that the said wrt may operate 
125 as ai supersedeas (yt) thi iP criVidigr stile I prraopred brentiel iis Pha bie 


fixed and approved, and which they now ofler to give, and 


for all general relief. 
Jan’y 17, 1SSS. 
(Signed) KENNARD, HOWE & PRENTISS, 


Att ii ie for Lh fy ndants 


Order Granting Writ 


Writ allowed on bend and security being furnished for 
thousand dollars, conditioned as the law directs 
New Orleans, Jan'y lvth, 1Ss3 
(Signed) kL. DERM DEZ, 


Cfhiief Jus 


Writ of Lrror. 


Davip Brock 
é . » No. OSSH 


Meyers & Leviet als. } 


thir 


‘ 
id? 


“iiliie, 


Copy of a writ of error lodged in the clerk's othee of the s Ipreme 


if i 


court of the State of Loutstana i pursuahice of tiie statute 
Cases rhiade and pera beds dl, Tibds ePtha Ob of Ju if one tl 
eight hundred and eighty-thre 

(Signed) RENNARD. HOWE & PRENTISS 


Supreme Court of La 
Filed January 19, 1SS° 

12th (Signed) GEORGE W. DUPRE, ¢ 

UNITED STATES OF AMERICA, 

The President of the United Stat t America tot jonora 
judges of the supreme court of Lou i and to 1 iid 
(sreeting: 

Because in the record and proceedings as also the renedit 
the judgment of a pole a Wiblich Is bie shed Stipre) 

lana before vou or some of | tol 

equity of the said State In whi ecision could be had 

sult between David Block, p tif] 1 Me he Lav Te 

cf | » 


‘ ohn \I. VeTs ane Nun - li Vi \] eet \\ ‘ | ici fein] 
Co.,composed of A! Lehman. Henry Grodchaus ldoustave La 
Michael Frank, and Samuel Fri et cl el 


. ; , ’ . * . . ’ ° , 
ij Pi gt } 7 = ‘ ; ' . 


drawn in question the va! 
exercise: | 


' 
; 
| 


tnder the United States. and the decision was against 
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their validity, or where was drawn in question the validity of 
127 a statute of or an authority exercised under said State, on the 

ground of their being repugnant to the ( ‘onstitution, treaties, 
or laws of the United States, and the decision was in favor of such, 
their validity ; or wherein was drawn in question the construction 
of a clause ot the Constitution, or of a treaty, or statute of, or Coll- 
mission held under, the United States, and the decision was against 
the title, right, privilege, or exemption specially set up or claimed 
under such clause of the said Constitution, treaty, statute, or com- 
mission, a manifest error hath happened, to the great damage of the 
said defendants in error, Me vers & Levi ef al. its by their compl unt 
appears, We, being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command vou, if Judgment be therein given, 

that then, under your seal, distinctly and openly, you send 
128) the record and proceedings aforesaid, with all things concern- 

ing the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws anid Custos if thie Lnited States should bye done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 17th day of January, in the vear of our 
Lord one thousand elglit hundred and eighty-three. 

[SEAL.] (Signed) Ik. AL WOOLFLEY, 
f I rk: of thie f re) if (our of thie lnited Ntates for thr 
Kast ri District of Louisiana. 


Allowed by— 
(Signed) Kk. BERMUDEZ, 
Chie 7 Justice Supre me Court of Louisiana. 
120 Bond for Writ of Error Filed 19th January, ISS35 
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Davip Brock | 
; ~No. bSS6 
Meyers & Levi. } 


Know all men by these presents that we, Mevers & Levi, Mever 
Weill, Lehman, Godchaux & Co., Michael Frank, and Samuel ‘Fried- 


} — ee ] . - . : 1 , | . : 
lance ? t Bs, pePidie LPs, and { ititile Fiv ira, aD} ag! Corie itis. iis surety, 
ire hie itt ‘dbl bia i; \ mye PLaaitd ubhiteo David bloc N the full and just 

4] * 4 | . ? ? | ® } ? . me , " 

Sul of thires ious ial =, to be ] i to i phy David Block 

and his certain attornev, executors, administrators, or assigns, to 

r ; , | ri7 1 ) wacd eels ; } ] ‘ j ? ‘ * 

which DAVINCTIL, Weil Aan truiv to be made, we bind OUT lives, Oul 
} oo nr * . ; le — " ‘ e _ 4} ‘* 

IIPS, CACCULOPS, UN ACGIITNISirators, POMTIN ana severTaiiv, hy these 

Yr | ; ee a » eo =, % : , . 

presents. Sealed with our seals and dated this 17th dav of January, 


in the year of our Lord one thousand eight hundred and eighty- 


three. 


Whereas lately in the supreme court of Louisiana, in 
Louisiana. , 
where in) sald David Block Wi 


150 


MEYERS & LEVI E'l 


ra othe 


rit NO 


obligors Were det heants. yu 
principal obligors, as defendants, 
sald defendants, having obtained a wri 
thereof in the clerk’s office of thi 
judgment in the aforesaid suit, and a 


David Block, citing and admonish 


\! 


\~ 


mse, 


per yiie 


; 7 ‘ 
aiiiti 


~ 


, 7 
a4 


- 


_? 
+ 


‘ 


. 
; ’ 


Supreme Court of the United States to by 
second Monday of October next: 
Now. the condition of the above ob}; 


principal obligors, defendants tn said 
prosecute their writ to effeet. and a: 
they fail to make their ples cre od. thi 
void: else, to remain in full foree am 


MEYERS 


(Signed) 


lol 


(Signed } 


& | 


AN 


| 
’ 
‘ 


1} 


7 


’ : 


PAVID RLOC 


‘ 


, 


ty 


By KENNARD, HOWE 


(” 


M 
MEYER 


Per KENNARD, HOWE 4 


LAZARD, Sire 
LEHMAN, GODCHAUX 
FRANK 


WEIL 


SAM'L FRIEDLANDER 


‘ 


ss aled and delivered lt the per se Tpce 


Approved. 


(Signed) 


Uxitvep Srates oF AMERICA, | 
Parish of Oirlea is. ” 


} 


Personally appeared Mr. Calrm 


bicste leales , } 
Oeriiecr dGiive sW Th, Geposes al 
that hie re 


\\ ithain bond 


worth the full sum of ¢ 


cde bts and lhabiliti - and prey 


(Sioned) 


Subs ribedd and sworn 


ISEAL. | 
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UNITED STATES OF 


Supreme Court of 


“2 F 
- , 
his *; 
bigtt 


iz 


PS17ned | 


L. Greorge \W Dupré, el rk 


Louisiana. holdi 


ny sessions 


AMERICA, . 


. 
wd] save 
, 


, ? 
peeve al 


erty ewe? 


Niort, 


1 thre sfate af 
? ’ . 
epreenpediyy: } rr court, 
rititl ds prinelpaal 
\\ ™ re ! li<t s 7 
‘. ri} chy wors 
r erro! ! ‘ cen 
CURIE cool ] tiie 
ithon direct ter thas u 
» ti Puy ; f ,.% ’ i? thy 
ntede Ws [ rh thie 
, | J 
| 
' ' ‘ ‘ rr 
& PRENIIGS. ib. 
1 
. 
eo LAD, 4 
PRENTISS, Alt’ 
kK BERMUDEZ 
( i Piuatice 
} .* ve () } 
| 
; 
Ti} ‘ ’ 
C. LAZARL 
| x 
r DREYPOtS 
\ ‘ }’ 
| 
- 
’ ‘~  * ’ 
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certify that the foregoing one hundred and thirty-one pages con- 
tain ‘ fall, true, and CoMpl le copy ol thie tralisecripl of the proceed- 
Ings had in the sixth district court for the parish of Orleans in a 
certain suit wherein David Block was plaintiff! and Mevers & Levi 
(a commercial firm-of the city of New Orleans, composed of John 
Mevers and Moses Levi), Mever Weill, Lehman, Godchaux & Co. (a 
commercial firm of the city ot New ( Mrleans composed of A. Lehman, 
Henry Godehaux, and Gustave Lehman), Michael Frank, and Sam- 
uel Friedland rwere ci if nedants, and also ol all the proceedings had 
1) thiis Suprema COUT On thy cL pop 4] tuken by said detendants, which 
appeal is now on the files thereof under No, 6556, 

135 In testimony whereof T have hereunto set my hand and 
affixed the seal of said court at the city of New Orleans, this 
eleventh day of July, anno Domini one thousand eight hundred and 
elulity-three, and in the one hundred and eighth Vvear of the Inde- 
pendence of the United States of America. 

[Seal Supreme Court of the State of L 


i 
i 


GEORGE W. DUPRE, Clerk. 
UNITED STATES OF AMERICA, Stat of Louisiana: 
Supreme Court of the State of Louisiana. 


. , ‘ ‘ . . ‘ 
I, Edward Bermudez, chief justice of the supreme court of the 
State of Loul-!iana. do hereby certitv that Georve W. Dupre is clerk 
‘ i 
ot thy sippy Tije eon (>] Tite “steady ci] Lousiana. holding = ~="dT)s int 
i 


the city of New Orleans; that the signature of George W. 


*? . ] t oi .% . : : , . . } *% 
lo Dupre to the within certificate is im the prropeed handwriting 
| : 
(»] beanay. thas Sileddi CieTK *¢ That said certificate ds In due form of 
} : } i a? eel ae a. 
ix » ahbitad Cilat Tuk lil tf) || a Gex iit tif ' Ms, 66m fi si= ¢) ‘ 7 Ne 
aw. and that | ‘T I an thiclal act 


7 ? } } 
In testimony whereof T have hereunto set my hand and seal at 
the citv of New Orleans, this — dav of Julv, in the vear of our Lord 


Corie th; lls ' ag}! ' t i i cr] res 
~ ~ i ~ | 
h. BERMUDEZ, 
Chief Justice of the Supreme Court of the State of Louisiana. 
i 


Low Poe UNITED STATES OF AMERICA: 
upreme Court of the State of Lousiana. 


The Pres-dent of the United States to David Block, Greeting : 


y '} roa | coher gone ] rsd mci ritel 4 ] ] 
CPid «tif saa eaare *% CCl ct biti chCL TTC Ls tie] to tn titidi appear at il su- 


preme Court of the United States to be holden at the citv of Wash- 
ington on the 2d) Monday of October next, pursuant to a writ of 
error filed in the clerk s office of the supreme court of the — Lonu- 
Istana, Wherein Myers & Levi ef af. are plaintiff: in error, and you 
are de te hedant ise Gees | “TiowW 4 Ise, IP anv there big wl \ thre tude- 

e Pe = 


} } ah ae . 
Inet rendered ag “t the sala Moyers a Levi ef als.. as in said writ 
Ol error thentlotied, stiouidd lot be corrected, and whv Spee dv justice 


should not be done to thi parties In that behalf. 


MEYERS & LEVI ET AL. VS. DAVID BLOCK, oh 


Witness the Honorable Morrison I Waite, Chief Justice of the 
Supreme Court of the United States, this nineteenth day of January, 
in) the vear of our Lord one thousand elelit hundred ‘nied cighity- 
three. 


[Seal Supreme Court of the State of Louisiana 
bE. BERMUDEZ, 
(his i ustice of thie Supe hide (aur ot Louisiana. 
136000 OU STATE oF LoviIsraNna, 


P| » | 


Parish ot (aleausis a. 3 

C. M. Richard, d’y sheriff, being duly sworn, says that he received 
the within citation and a copy thereofon the T2th day of Febr'y, 
ISS5, and on the I7th day of Febry, ISS5, he served the same on 


’ 


David Block personally at his place of business mn the parish of 


with lam. 
C. M. RICHARD, 
[hy Sh fi 
Sworn before me Feb’y 17th, 1853. 
THAD MAYO, 
(Vey: Doist (iurt & ex off Notary, Public 
| Endorsed :] Supreme court of Louisiana, No. 6886. David Bloeh, 
vs. Mevers & Levi ef als. Citation. Marshal's return. Supreme 
court of Loutsiana. Filed Feb. 20, 1883. George W. Dupre, clerk. 


Endorsed on cover: Louisiana supreme court. No. O47. Meyers 
& Levi (composed of John Mevers and Moses Levi), Mever Weall, 
Lehman, Godchaux & Co. (composed of A. Lehman, Henry God. 
chaux, anid (sustave i birniaat). Mi liste! rank. and Samuel I: ried 
lander, platntifls in error, vs. David Block biuled Oth Oetober, ISS5 


ee ee 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1883. 


No. ——. 


MEYERS & LEVI Er Abs. PLAINTIFFS IN ERROR, 
rerTrsaua 
DAVID BLOCH, DEFENDANT IN: ERROR. 


Brief in Support of the Motion to Dismiss, for Want of Juris- 


diction. 


eR ai 


GUs. A. BREAUX, 
Solicitor. 


A. W. Hyatt, Stationer and Printer, 7) Camp St. N.0.-207 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM. 
No. —— 


‘ MEYERS & LEVI Er Aus... PLAINTIFFS IN ERROR 
ie rTRus 


DAVID BLOCH, DrrENDANT IN ERROR. 


Brief in Sapport of the Motion to Dismiss. tor Want of Juris- 


diction. 


In a bankruptey proces ding, lnstituted betore the Distriet 
Court of the United States, for the District of Louisiana, against 
Bloch Bros , a titm composed of Joseph and Simon Bloch, the 

Min y giused the Court to issue its process, enjoining 
Sevterpressederees. who wis nol ao purty te the bankrupt proceed 
lbys., trem dis postu of and selling, oridb any Way intertering 
with, astore and stock of goods, of which le had been, and Was 
aC the tine, 1 Possession as OWwnel Moh 

lrmiediately pron the servicer of the nypunetion, bere Cume 
inte Court. represented that he was a total strange: to the alleged 
bankrupts, in business: that the interference with his business 
avocatious Was a Wanten outrage, and asked that his rights 
might bre protected as faras they could be by a bond: the Court 
ordered that such bond be furnished in his favor: and tor the 
purpose solely of ascertaining the probable amount of damages, 
should the injunction prove to have been illegally issued, that 
the amount of the boud should be intelligently fixed by the 

Court, the Pmegnirs was referred to a master: and, on his report, 


the amount of the bond was fixed at #5 on the order of the 


XxX 1eo 


- 
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Court pres-sously rendered, that the bond shoula be given to 


save the parties harmless from the effects of the injunction issued 
In this cause.” 

ln accordance with the practice in Louisiana, the bond was 
oiven. with the condition that the “above bound Meyers & Levi, 
Meyer Weil, Mo Frank, Lehman, Godehaux & Co. principals), 
shall well and truly pay to the said on the detend- 
ant in said iniunmetion, all such damages, as he may recovel 
avaiust Us 1h Case 1 should be decided that the said writ of in- 
junction Was wrou tally issued.” 

Atier protracted contention, the ippumetion was dissolved ; 
and BeeFrstitaten his action for damages against the parties 
mn the State Courts: which was met by the ceneral issue simply. 

lle ob uned judgment: there was an uppeal to the Supreme 
Court of the State 

ln thai Court, a peremptory exception was filed, presenting, 
forthe first time, the issue that the boud was illegal, null and void, 
and that the platutiii the defeudant in error, can have no 
recovery Theron 

Phat suid bond, being taken ina proceeding in bandruptey, 
in the Federal (onrt, should tiave been given in conformity with 
the ordes f the Supreme “ourtot the United States and the 
cts of Cougiess made and provided, and the liability of the de- 
fendants herein must be determined by said Statutes of the United 
States; the rules of the Supreme Court, the order under which 
mwas given. and Lr the adieccisions of the Supreme Court, iu 
Simar Cases : 

\nd in a petition fora rehearing, the further issue is raised 
that the coudition of the bond had oot been broken. 

That the Court should not lave held that the boud covered 
damages sutiered prior to its execution. 

Inasmuch as no objection is urged to the manner in which 
is raised, and the mode of raising the federal question, it is 
deemed ULeEcessalry too state the preudines ut yvreater length 


here. 
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The Supreme (Court of Lou! treiaca Cheetelerd!. first 

That the bond was a vaiid boud: be. that it complied on 
its conditions substantially with the order of Court requiring it 

That, under the practice in tie Courts of Louistaun. suit 
could be properly loreptacraal cone thi tycd ceeeeadest iat tities toll 
without having firs?) opoistituitedk sul rep osigeoW Dbaral its ceoellitiotis 
had been broken. as a condition precedent to miatetarn an wetiou 
augalust the surety. 

That the preseut was a suit) both er confracta aud ex delieto 
us to the principals ; curned, Chien » PERAADEAT RD RRR Erie cts Tee Dhaene dia 
dependently of the borne, 

‘These Were the Issties cdeelded sand the eytie sPted, perenne titeel 
on the motion to dismiss is, does tle case present a federal mules 
tion, reviewable, ou the writ of erro: DV tie Supretue Court of 
the t nited States 

l The question ritdsect, ts te Whether aw stilt coat tn bisil 
tuted before a State Court, against sureties as well as p Hhenprals, 
onabond given in «a judicial proceediog. ne matter where on 
how without having first tostituted an aetion toe deelare the 
condition of the bond broken. as totimerted te the Tleath Ciuse, 


:<2 lloward Lt, ism st) cheuriy it epithe st ler: col OSTiale prriaedie * se) 


exelusively within the control ot the ostate triteoal, Chal teetuitg 
beyond the mere statement, is deemed teeessury to show that 
this Court has no jurisdiction of if 

Lund, so, of the question decided, that the suit as te the pea 
ties whe figure as priveipais in the bond is one, is er deleto, as 
well as ex contractu, and is, theretore. maintainable in the State 
Court against them. independentiy of the bond 

The Heath Case is distinguished trom the preset: am that 


euse the questlou al practice Wiis connie in the) bederal Courts 


’ 


that suit wats depending before a bederal Court: bod wt been a 


. 


tytie siicoti oof pera bee itp thre Stute § sat. thie mimic atlion of the 
jutter tribunal would have been behevpeleved atid devilcewWweoel . itt State 


pruned ies it isis Poel Coererdy cath ‘ye ti ‘; beestitrts ben] i ‘ - ey ,e.ais 


Lhe Peludluiby questions decided uy be sulted Up and, 


ee ene te a ec 
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indeed, were summed up by the State tribunal into the general 
one, whether the bond given substantially complied with the 
equity order, requiring a bend to hold the party barmless, from 


the effects of the injunction in this cause. 


We assert, with confidence, that this is nota federal question, 
reviewable by the supreme Court of the United States, within 


the meaning of the Act of 1867. 


The plea indicates, and it seems quite clear, that the ques. 
tion arises, if at all, under that part of the secoud Section of the- 
* Net of IS67, which recites © or where any title, right, privilege 
‘or immunity is claimed under the Constitution, or any treaty, 
‘or statute of, or commission held, or authority exercised under 


“the United States, and the decision is against the title.” ete. 


Where in this statute is the warrant for saving that the 
right or privilege is guaranteed to any suitor, that a State tribu- 
nal shall place a stated construction upon the words and effects 
of an equity boud, or of a contract made, as to costs or damages 
in an equity or tederal proceeding ? for that must be the pre 
tense. if a federal question. reviewable by this tribanal, in a writ 
of error to the Supreme Court of the State. arises 

We think this question has been decided against the pre 


tention of the plaintiffin error. 


In Montgomery vs. Hernandez, 12 Wheaton, 150. where the 
plaintiff instituted, a suit was brought by a complainant in his 
own tame, in a State Court, on a bond given a Marshal of the 
district of Louisiana, conditioned to be void upou his © well and 
faithiully executing the duties of his said office” on an alleged 
breach of condition thereot; the issue made was. that as the bond 
was executed to the United States, and the defendauts in error 
were no parties to if, they had no right or interest in the bond, 


and could not sue tor a breach of the condition thereof. 


Itis evident, therefore, that the question here was one of 


constructiob of the wording. validity and effect of the bond: a 
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question precisely parallel to that raised in the instant case. 

The language of the Court is; 

“Tt has been insisted for the plaintil® in error, that the 
question raised upon the record. whether Hernandez, not being 
a party tothe Marshal's bond given to the United States, could 
maintain a suit upon it in his own ame only, without suing to 
the name of the United States, for his use, is a question which 
can be re-examined in this Court We are uot of that opiuton, 
It is not every miscoustruction of an Vet of Congress, by a State 
Court, that will give this Court) appellate jurisdietion. [tas 
where the party claims some tithe, riselit peray bierees. ant e\Nectnapet beta, 
under an Act of Congress, and the decision is against sueh right, 
title, privilege, or exemption. tn this case, the prlaretith tee enpen 
did not, and could not, claim avy right. title, privilege, or exemp 
tion, by, or under the Marshal's bond. or any Act of Congress 
yiving authority to sue the obligors tera breve of the condi 
thon: or, at most, lis claim te PX Tot Pests tipo Lorg. iaecd treet 
substance, as the law eX press s charges bitony chive the lepeat bone is 
only that the name of the United States should biave been 
inserted for the use of the prlaimtitl llowever, we tiateelit bee 
inclined tothe opinion that, regularly ane ina port of terns 
the suit should have been in the name of the Uuited States tor the 
use of Hernandez: we have nojurisdiction or authority to re ex 
dinine, and either reverse or allirm the deeision of the State 
Courton that gronnd— 

And. in Lous etal. vs Converse et al. 1 Ot. PL. res lew lig 
the Hernandez Case, the Court say ~ A suit was brought in a 
State Court by parties beueficnlly tnterested tia bood given te 
the United States, by a Marshal, to secure the tarthfal perfor 
mance Of his official duties Phe suit wasn the names of the 
beneficiaries. and notin that of the Lonited States tor them use 
It was dusisted that there could be noe reeovery, because the 
action should have been prosecuted inthe name of the United 
States: and this Was assigned for error in this Court Sut oof 


Was said that © the plaiutill iv error did not. and could vot claim 
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any right, title, privilege, or exemption, by, or under the Mar. 
Shal’s bond, or any act of Congress giving authority to sue the 
obligors for a breach of the eoudition,”’ and that the Court had 


no jurisdiction of the case on that ground. 


Now, it seems clear that the plaintiffs in error herein, claim 
neither title, right, privilege or exemption. under any statute of 
the United States: they do not claim that an indemnity bond 
canbe t be given in an equity proceeding. to hold the defendant 
in such proceedings harmless from the effects of an injunction : it 
is conceded that the equity judge may order such bond. and affix 
the conditions thereof: so that the parties giving the bond, have 
no privileze, or exemption, or right under ai statute relieving 


thea icccu giving such bond 


The question presented, Was the suiheienuey of the terms of 
that bond, under the construction put upon it, by the State tri- 
bunal. to answer the purpose of holding the payees thereof. 
harmless, in accord with the intention for which said bond was 


yiven. 


On the principles enunciated in the above cases, aud the 
wuthortties ou which they are based, it is evideut that this ques 
tion Involved no right. tile. privilege or immunity claimed un- 
deruny statute of the Uaited States. As iu those cases. “the 
Claim ~ of the plaintiffs ia error “to exemption. rests upon form, 
and not upon substance. as the law expressly charges him’ — 
the objection being that the bond was not executed in verbal 


accord with the order ot Court 


Clearly, this is matter of coustruction which the State Court 
IS authorized to make tor tsell, and which this tribunal is with- 


oul power to review 


“ [tis net every misconstruction of an act of Congress by a 
State Court, that will give this Court appellate jurisdiction. — It 
is Where the party clatius some Ulee, rigit. privilege or exemp 


tion, uuder the act of CouzTeSS, uud the exeicise is deulust such 
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right, title, privilege or exemption.” say the Court in’ the Her 


nandez Case, 12 Wheaton. 139. 


Such question is evidently not) presented by the record 


The case should be dismissed for want of jurisdiction 
Respectfully submitted, 
GtUs. A. BREAUN, 
March, 1SS4. Solicitor. 


ADDENDA. 


---—-0 @e -— 
PLEADINGS, OPINION AND DEGREE OF STATE TRIBUNAL. 
tssiinininicen 
STATE OF LOUISIANA, 
SIXTH DISTRICT CoURT FOR THE PARISH OF ORLEANS. 
No. 7247 
DAVID BLOCH 
Vs. 


MEYERS & LEVI Et ALs 
PeTITioN, Filed January both, 1s75. 
Po Want. Deputy Clerk. 
To the Honorable the Judge of the Sirth Distriet Court tor the Parish 
of Orleans: 

The petition of David Bloch, who resides in the Parish of St 
Landry, State of Louisiana, respectfully shows ; 

That Meyers & Levi, a commercial firm of the City of New 
Orleans, composed of John Meyers and Moes Levi, Meyer 
Weil, Lehman, Godchaux & Co. a commercial tirm of said Citys 
of New Orleans, composed of A. Lehman. Heury Godehaux aud 
Gustave Lehman). Miehael Frank and Samuel Friedlander, all 
of whom reside in the City of New Orleans, are justly and 
truly indebted i se/ido unto your petitioner. in’ the full sum pt 
fifteen hundred dollars, tor this, to-wit : 

That in a ec: tain proceeding entitled Mevers & Leviet al. 
vs. Bloch Bros., No. 1368, in Bankrupty, on the Docket of the 
District Court of the United States, for the District of Louisiana, 
the said Meyers « Levi, Meyer Weil, Lehman, Godchaux & Co. 
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and Michael Frank, plaintiffs in said proceeding, upon sundry 
false and malicious allegations contained in a petition by them, 
therein filed and sworn to, did solreit and causeto be issued from 
said Court a writ of injunction, restraining petitioner from ip 
any manner interfering with the Sackell store and the plantation 
known as the Sackett Plantation, situated in the Parish of St. 
Landry. and with the stoek, interests, and every thing pertaining 
thereto, and restraining and enjoining petitioner from selling 
any of said property, and from converting the same inte cash, 
and from disposing of the same 

That said injunction was issued in January, IS74; that, 
subsequently, the said Court ordered the said plamtilfs to tarnish 
bond with yood and solvent security, in the sum of fifteen hun 
dred dollars, conditioned to pay petitioner ail such damages as 
he might recover in case it should be decided that said writ of 
Ipjonetion was wrongfully obtained, that, accordingly, the said 
parties, as prinei pals. and Samuel Priedlander, as surety, did. on 
the 17th day of February S74, execute the bond hereto an 
nexed, marded * \.° and made part of this petition > whereby 
they bound themselves in solide, to petitioner, in the said sam of 
fifteen huandred dollars, conditioned to pity such damages as 
petitioner might reeover against them in case it should be de 
cided as aforesaid, that said writ of injunetion was wrongfully 
obtained 

Now, petitioner alleges that the allegations, in the petition 
filed by said parties. upon whieh the said writ of injunetion 
issued, were in substance, that the purchase, whieh petitioner 
had made, in Augast, 1873, from the tirm of Joseph Bloeh & Co. 
of a certain stock of goods contained in a certain store, on the 
Sackett plantation, was not a real sale, but a simulated and pre 
tended one: that it was made with the infamous purpose of 
placing foe “wsseta of Lioch bros beyond the reach of their ered 
itors, of defrauding the said creditors; that petitioner was a 
party to said infamous fraud; and that he was a person withont 


the intention or ability to pay the price he had agreed to pay, 
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‘ 


wlof whieh allegations petitioner alleges were talse and made 
wantonly, maliciously and without probable cause. 

Petitioner alleges that, upon the tral of the cause, the 
United States District Court dissolved said) injunetion, and de 
cided that the same had been wrongfully issued. whereby, under 
the terms of the bond herewith tiled, the said principals and the 
said surety Decoume bound to pay to petitioner the damages suf 
fered by him on account of the wrongful issuance and execution 
of said writ of injunction to the extentof fifteen hundred dollars 

Now, petitioner allewes that he las suffered damages exceed. 
ing greatly the sam of fifteen hundred dollars, by reason of said 
Injunction ; that, in August, 1875. petitioner purchased from the 
firm of Joseph Bloch & (o., of ¢ pelOUsas, the stoek of voods COn- 
tained in a certain country store. on the Sackett plantation ; that 
the said purchase was made in good faith, and for a sound price, 
after fullinventory taken, part of said price being in cash, and 
the balance in notes maturing in January, S74 and in January, 
1-75, and that, as evidence of his intention and ability to pay the 
same. he has paid the first note promptly, at its maturity. and ts 
now ready to settle the last note whenever called on by the 
holder. That petitioner, immediately after said sale, entered 
upon the business of keeping said country store, for his own 
account, and had been continuously so engaged, when this 
wanton assault on his character and solveney was made, and this 
injunction was served on him, whereby he was) restrained from 
eonducting his business or selling his goods, and his store was 
kept closed by said injunetion until the tinal dissolntion thereof 
in Mareh, S74; that this stoppage occurred at that season of the 
vear most favorable for the selling of goods in a country store ; 
that his clerks’ hire and other running expenses continued, 
While he was deprived of their benetit; that he lost the profits 
on large sales which he would have made during said time; that 
he was compelled to carry over a large amount of stock, which 
he would have sold but for said injanetion. That he incurred 


counsel fees for the setting aside said injunction. whereby he 


we 


at 
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suffered heavy loss by deterioration of goods and their deprecia 
tion in value, especially Oh Wither srs; that many customers 
who would have bought from tim. were diverted to othe: Stores, 
aud he thereby lost the rum of ther: ecustenn. Diicat) the tllewn 
tions on which said buyuietion | sued caused general seandal 
among his acquaintances and busities. conmmexto mal iopured 
his character. both tor honesty and tutegrity. and that the same 
greatly harassed his mind and outraged lis feelings 

Now, petitioner alleges, that by reason ofall aud singular the 
premises, he has suilered damigos tar exceeding the sum oof tif 
teen hundred dollars stipulated in said bend: and that) sad 
principals and said surety hereinbefore uamed, are justly lable 
to him in solide tor the whole amount of said bond 

Wherefore, petitioner prays’ that) Meyer Weill, Miehael 
Krank, the commercial tirm ot Meyers XN Levi and Lehman, 
(rodchaux & Co... and Samuel Friedlander, be daly cited, and 
that after due proceedings they be condemued oa soledo to pay te 
your petitioner the sum of fifteen hundred dollars: with titeres! 
from judicial demand. and costs, and tor peneral reijel 


BREAUX, FENNER & JIALL. 


\iterueys 


ANSWER 


David Bloch Saath Distriet Court 
Vs. 
Meyers X Levi el al \ New she 


And now come defendants and admitting signature of bond, 
and granting of injunetion thereon, deuy each and every other 
allegation in petition. 

They specially deny that plarotifl tas suffered tie damages 
complained of. or any damazes whatever ti pretiises, aud pray 


to be hence distaissed, with costs 
Hlays A NEW 
KReENSAKD, Tlowh A PRengi 
Attorneys tor Detendants 
Filed February 4th, bs.5 
F. Wau, Deputy Clerh 


SO AI Ne ow 
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JUDGMENT. 
David Block | Sixth District Court for the Parish 
Vs. of Orleans. No. 7247. In this case, sub’ 
Meyers & Levi, ef a/. J mitted tu the Court on the 2lstday of 
November, 1577, tov the reasous orally assigued by the Court, 
the law and evidence being in favor of plaintiff, it: is ordered, 
adjudged and decreed, that there be judgment in favor of said 
plaintiff, David loeh, and against defendants. Meyer Weill, 
Midhael Frank, and commercial firms of Meyers & Levi, and 
Lehman, Godchaux & Co., and Samuel Friedlander, in solido, tor 
the sum of one thousand tive hundred dollars (31500), with legal 
Interest and costs of suil, 
Judgment rendered November 22d, L577. 
Judgment signed November 27th, 1877. 
N. Ul. RiGuror, Judge. 
EKACEPTIONS. 


Filed Sth May, 1551. 


David Bloch ) Supreme Court, 
Vs. No. OSS6. 
Meyers & Levi et als. ) Peremptory Exceptions. 


And now come defendants and appellants and plead these 
peremptory exceptions, C. P. 902, and Say : 

1. That the bond sued on Was given in an equity proceed. 
ing in the United States District Court tor the District of 
Louisiana, In Bankruptey, under an order of the Judge of the 
Bankruptcy Court, made on the .th February, IS7t, requiring 
a bond to be given “to save the parties harmless from the 
effects of the injunctions issued in this cause,” which injunetions 
had been issued January, 21, S74. 

Phaton the 19th February, S74, the bond sued on was 
given conditioned that the obligors should well and truly pay to 
the suid David Bloch, the defendant in the said injuuction, all 
such damages us le may recover against us in case it should be 


decided that the said injunction Wa wrovgtully issued. 
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And they show that said bond was illegal, null and void, 
under the rules of equity: the general orders in bankruptes 
wud the statutes of the United States. 12 Howard, 16s 

2. That even it the said bond were valid as a contract. it 


appears that its condition has never been broken und its amount 


7 bas never become exipible, since the plaintiff, David) Bloeh, had 
| not, prior to this sult) nor at any other time. recovered any dam 
| ages agulpst the obligor, IZ Hloward les 
| o. That the petition of plaimtith and the record as a whole 
| show no cause of action 
And upon these exceptions defendants expressly claim the 
benefits of and their rights privileges and tinmunities under, and 
| as fixed by. the Coustitution of the United States, artiele thirds 
section two; the Act of Congress of August Sid ISd2, Session 2 
chap. 188; now Revised Statutes of the Uaited States, © 717: 
the Act of Congress of March 2d, bith, So. chap. 22: now Re 
vised Statutes of the United States, SIS: the Soth Equity Rule 
be of the U.S. Supreme Court; the $2d General Order in Bank 
ruptey, made by the Justices of the said U.S. Supreme Court, 
and the decision made and law cited in Bein vs Tleath, 2 Tew 
Supreme Court Reports, p. 16s. 
They pray that these exceptions be sustaiued, and plarutitts 
sult dismissed, aud costs and peneral reliel 
Signed, KRENNARD. Hlowb & PRENtIS> 
(Of © crtttises 
OPINION OF THR Cotnrl 
bailed YOth November, Dssv 
David bloel j 
Vs Neo 6886 
Meyers AX Levi et als ) 


Poche, Judge:—Plaintifl clatus damages in the sam of fil 
teen hundred dellars against the defendants, as priueipals. and 
stipe’ \V cau bhepull etion bond and rests his action on the follow 


Iny faets, cieumstanees and proceedings, as shown by the 


reeord 


_ a ne aan 
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In a bankruptey proceeding brought in the United States 
District Court, for the District of Louisiana, by the detendauts 
in this suit, against the Commercial tinm of Bloch Brothers, com 
posed of Joseph Vloch and Simon Bloch, the plaintitts in said 
proceedings. alleging that a sale, by another firm, under the 
name of Joseph Bloch & Co.. but composed of the same parties, 
of a country store and contents, to David Bloch, plamtith to 
this suit, had been made in fraud of their rights, as creditors of 
Bloch Brotucss, sued out au injunction restraining David Bloch 
from disposing of the property and goods thus purchased by 
hit. 

Phe injunction was served on himoon January 24th. Sed, 
abd was maintained until the Isth of Mareh tollowing, when it 
was dissolved by the Court as having been wrongfully issued, 

Under the discretionary power vested in the Court by Sec 


tion DOVE of the Revised Statutes of the United States, the in 


Junction was Issued without bond, but subsequently the Court 


ordered that © the complatning creditors do give bond and se 
curity lu the sum of S1o00, in favor of David Bloch. to save him 
harmless from the effects of the inpunetion issued in this cause,” 
an injunction bond was furnished ou the lth of February, LS74, 
condithoned as tollows: “that the principals the complaining 
creditors), should well and truly pay to said David) Bloch, the 
defendant iu said injunction, all such damages as he may recover 
against us iu case it should be decided that the said writ of 
Injunction Was Wrongtully issued.” 

Judgment was rendered against the defendants in this case, 
in the fall amount claimed. and they have taken an appeal, 

Contending that plamtitts’ action ts exciusively on the bomd 
“ee contracta” and vot agalust the principals on the boud, tor 
abuse of the legal process, “ee develo” detendants urge, on ex- 
ception, that the suit cannot be maintamed, for the following 


PCUSOnS : 


). That the bond was invalid, because it Was net condi 
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tioned according to the rales of equity. and it did not comply 
with the order of the Court requiring the injunetion bond, 

’. That it the bond is valid, as a contract, its condition 
has not been broken. and its amount has never become exigiblee 

The exception having been filed on appeal only. was met 
passed pron by thie lower ‘ ourt When the cuse was tried and 
decided on the merits alone 

Phe substance of the two crounds of exeeption is taken al 
most exclusively trom the decision of the Supreme Court of the 
United States. in the ease ot Berm vs Heath, 12 Howard. page 
6s on error from the Cireuit Court ot the United States. Kastern 
District of Louisiana 

In that case, a bond conditioned in oa) similar manner, in 
compliance with the rules of our Code of Practiee was held not 
to comply with the rules of equity othe math treason that its 
condition did not contorm with the comditpern prierne ritvead bry thie 
(Court in its order, and of was held. in the second Te that 


fromoits terms, as coustru cd in maguily he leone could moto sus 


Lain an action against the -urety aotil damages had been reeoy 
ered against the principal oblipers, and lence the judgment 
ayaiust the prine:pals aud surety Was teversed, aud the case was 
bemanuded 

lt ous, therefore, erroneous to coneiude, as defendants contend, 
that the bond was declared absolutely nail and vord 

Phe opinion does not recite the words of the order requiring 
the injunction bond; and heuce we cannot compare the condi 
tion preseribed iu that case, with the condition required by the 
Court in the present case. 

but ander the rules in equity, as construed by that elevated 
tribunal, the Court was vested with fall diseretionary power to 
prescribe the condition of the bond whieh it ordered bhenee, it 
is conceded on all sides that the condition, dictated in the ordes 
of February 7th, IS74, was proper, aud complied with the rales 
In equity, and it: therefore follows that a bond contatning it its 


condition words which would convey the idea that the obligeors 


ae 


<A A I~ a ts 8m 
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bound themselves to David Bloch,” tosave him harmless from the 
effects of the injunetion issned in the cause” would have been 
couditioned in strict compliance with the condition preseribed in 
the judge's order; and would liive beeu such a bound as Courts 
of equity should be compelled to enforce 

Under our construction we tind no difference in the obliga 
tion of parties “to save David Bloch barmless from the effeets ot 
our injunction issued against him, ‘and the obligation contracted 
in thisbond. to welland truly pay to David Bloch, the detendant 
in said injunetion, all such damages as he may recover against 
the obligors, in case it should be decided that the said writ) of 
injunction was wrongfully issued.” 

We, therefore, hold) that the bond in this case did comply 
with the condition preseribed in the judge’s order, and that if 
was a Valid bond. 

ltmay be as held in the second place, that, in Courts of 
equity, the bond, thus conditioned, was not actionable uutil its 
condition was broken. Butin our jumsprudenee, it ts clemen 
lary. that, before our Courts, an action on such a bond will be 
maintarmed without first showing that the condition was broken 
The terms of this bond were judicially interpreted thirty vears 
avo. aud have since been uuitormily understood to mean that the 
surety on the injunetion lreootnel may bye proceeded wuatiist i tlie 
same suit asthe principal obligor, Parham ws. Cobb, 7 A. 157 

We, therefore, conclude that there is ne foree in the excep. 
tion. lUnderthis view of detendants’ argument, it beeame un 
necessary to dispose of his position that this in an action exela 
sively on the booud. and that in case the latter be declared in 
valid. the actlo) falis even as against the principals, the com 
plaining erediters in the injanetion suit) Bat we should net 
otherwise hesitate to hold that the action. as to them. was both 
er contractu and +. delicto. because, to them, the two aetions are 
indivisible and voscparable, and that it not good ex confractu, it 


could and should be maintained, ex delieto. as to the prinetpal 
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obligers. Such is the doctrine clearly enaneRited in the case of 
French ef al vs. Lamdis ¢f al, 12 Robinson. 636. 

Defendants also argue that the surety on this bond whieh 
he signed on the 19th of February, Is74, eannot be held respon 
sible for the damages which had accrued previous Lind they 
quote from the case of MeMichael vs. Gillespie, 7 Rob. 15 A. 
is applied toa bond furnished in one of our courts under our 
rule of practice, underwhich the injunction bond is the essential 
condition precedent to the injunetion, that argament would be 
unanswerable. But the bond under consideration was furnished 
Ina court vested with discretionary power to grant or refuse 
the injunction prayed forin the proceeding then pending, and 
clothed with the discretionary power to exact or dispense with 
an injunction bond, and hence ‘a different rule applies. It is 
conceded under the authonty of the Supreme Court of the 
United States, in the ease of Oelrichs vs. Spain, 15 Wallace, 211, 
that by consent of the parties a bond covering antecedent daim- 
ages may be validly made. 

ln the acts of the Court and of the parties ino this ease. as 
shown by the record. we unmistakably detect) this identieal in 
tention The defendant in the injunetion moved for such a bond 
onthe 7thof February, IS74. Whereupon the Court at once 
ordered an investigation of, and heard testimony coneerning the 
damages already suffered by the defendant, and after such in 
vestigation, the ‘ourt ordered a bond to save him harmless 
from the effects of the injunction issued ip the cause 

The intention of the parties to the bond must he constraed 
with referenee to the order requiring the bond, and with refer 
ence tothe investigation into antecedent damages, and when 
tested in this light. their intention clearly appears to have cov 
ered anterior damages, in the most unequivocal manner 

We, therefore, hold that the bond covers all damages suffered 
by the defendant in injunction, including such damages as had 


accrued previous to the date of the bond. 


ONTO I RN tte 
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ON THE MERITS. 


The record shows that the injunction sued out against Bloch 
was dissolved as having been wrougtully issued, by the tribunal 
whence it emanated: and that judgment being final, the only 


question left for our consideration ts touchiag the actual dama 


gue 


ges suffered by plamtif on account of the illegalfinjunction. 

In their argument on this branch of the case, defendants 
counsel apparently lose sight of the well-established distinetion 
between an action for damages for a malicious prosecution, and 
an action on oa bond or er delicto tor damages for an abuse of 
legal process, such as the writs of provisional seizure. attach 
ment, sequestration, tnjpunetion, ete. 

The case of Stewart vs. Sonnelson, 5 Otto, 257, which the coun 
se] quote Th Stpport of their position IS an tustanee of daumages 4 
claimed tor a malicious prosecution, and hence it) was there held 
correctly that malice was an essential element of recovery 


[nthe case of Barremore vs. MeGelly, 52 A. LISI, we had 


occasion to consider that very case, and we therein held that ’ 
“when the summary remedy is set aside. itis prima ftecie evi. 
denee that if was wrongtully issued, and that damage to some 
extent was sustained. See also Byrne & Co vs. Gardner & Co., 
od AL 6. ; 
After a earetul examination and consideration of the evi- 
dence in the record, we are satisfied that plametitf sattered dam 
aves tothe tull extent of the amount allowed him by the lower 
Court. 
The judgement appealed from is, therelore, afiirmed. 
The Choiret Justice dissents for the reasons giveu in Isaaes 
vs. Meyers et al No. 65900, OB. 5G. ae5. 
Mr. Justice Fenner recused, as having been of counsel. — , 6 


gee 
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PETITION FOR RELLEARING. 

Filed November 27th, Iss 

David Bloch j No. OSSt. 
VS. 

Mevers & Levi et al. 4 Supreme Court of Louistana 
To the Honorable the Supreme Court of Louisiana . 

The petition of detendants and appellants herein respeet tally 
shows: 

That there is error to their prejadiee ia the opinion and 
decree of the Court cendered herein on the Voth of November 
ISSZ, and error is hereby assigned, as follows: 

First. In affirming the judyment of the lower Court, 

Second. do not reversing the pudument of the lower Court 
and 73 Ine Judyinent in favor of defendants 

Third ln holding that the bond sued on hereim was a valid 


obligation Bein vs. Hleath. 12 Lloward. 16s 


fourth. In helding that the condition of said bond had 
been broken. Jd, 

Rifth, Im holding that said bond covered damages whieh 
were suffered prior to its execcution l. Ss ves. Giles, & Cranch, 
212: MeMiehael vs Gillespie ¢ Robo 1a: Bein vs. Heath, 12 
Hloward. 16s 

Sivth in holding that the said bond bound and eould be 
enforced, as it has been herein. against the surety thereon, Samuel 
Friedlander, for eithe: 

A. Damages alleged to have occurred prior to its execution | 
or, 

i Damages alleged to have accrued thereattes ld 

Seventh. In holding that there is a distinetion between a 
suit for damages tor abuse of the process of tnpanetion, and 
such a case as Stewart vs Sonnelsen, & Oita Us, 

Petitioners make their said exceptions a part of this peti 
tion. and reiterate their averments therein contained and they 
respectfully claim the benefit of and ther rights. privileges and 


immunities under and as fixed by the Constitution of the United 
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States, article 3, section 2, Act of Congress of August 25, 1842. 
Sess. 2, chap. 18S. now Revised Statutes, § 917; Act of Congress 
of March 2d. 1793, § 7, chap. 22, now Revised Statutes. ; 918; 


the 90th Equity Rule of the UU. S. Supreme Court; the 32d 
General Order in Bankruptey, and the decision made and law 
cited in Bein vs. Heath, 12 Howard’s S. |. Reports, 168. 
And they pray for a rehearing and for general relief. 
(Signed ), KENNARD, HOWE & PRENTI®#s, 
Of Counsel, 


SUPREME COURT OF THE UNITED STATES. 


OUTORER TERM, 1883. 
NO. [ouve, 


— 


MYERS & LEVI Et Ans... Prarntires 1s Error, 


4 VSTRIUS 
eX. earem 
DAVID BLOGH,. Derexnpant In Error. 


BRIEF IN OPPOSITION To MOTION Tor DISMISS. 


% P . . 


WILLIAM WIRT HOWE, 
JOHN H. KENNARD, 
OF Counsel for Plaintiffs in. Error. 
New Orveans, Apri 16, 1884. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1882. 
No. 


MYERS & LEVI Er Ats.. PLAINTIFFS IN: ERROR, 
Tr rastinz 


DAVID BLOCH, Derenpantr in: Error. 


BRIEF IN OPPOSITION TO MaoTrion To DISMISS. 


David Bloch, plaintiff in lower court, brought a suit in the State 
court against the principals and surety upon an injunction bond 
Which had been given in a bankruptey proceeding in the United 
States District Court for Louisiana. 

The suit was plainly brought upon the bond, for Bloch claimed 
“in solido ” against both the principals and the sureties for the 
exact amount of the bond, and upon their conventional obliga 
tion to pay that amount. 

This appears not only from the general phraseology of the pe- 
tition, but also from the fact that, while alleging that he has sus- 
tained damages to an amount exceeding the bond, he vet limites 
his praver to the amount of the bond itself, which he claims 
from both principal and surety as being liable “in solide ;” that 
is, by virtue of the same instrument for the same sum. 

The judgment having gone against the principals and surety 
for exactly the amount of the bond in the lower State court, an 
appeal was taken to the Supreme Court of Louisiana, and in the 


latter Court the appellants filed their peremptory exceptions, 


» 


which are printed at pages 12 and 13 of the brief of our learned 
opponent. These exceptions, as we claim, present an important 
Federal question, which was decided in Bein vs. Heath, 12 How- 
ard, 168. 

By the Code of Practice of Louisiana, such exceptions may be 
filed in the Supreme Court of the State for the first time. See 
Code of Practice, Art. 902. And no complaint is made that such 
exceptions were not filed in time. 

The case having been argued in the Supreme Court of Louts- 
lana, that Court delivered an opinien and deeree which will be 
found at pues 13 to IS of our opponent's brief, in which the 
learned Court begin by stating that this is an action on an tujune- 
tion bond. The Court then proceeds to consider the exceptions 
and to overrule them. It declines to enter upon the question as 
tu whether the action is not also one “ ¢zZ mC lictol” for it finds this 
discussion unnecessary. 

After overruling the exceptions, it proceeds to pass on the 
merits of the cause and to aflirm the judgment. 

The plaintiffs in error, defendants in the lower court, then filed 
u petition for a rehearing which, under the Code of Louisiana, 
is a pleading, and which fully reiterates the Federal question. 

It has been decided that a Federal question may be raised by 
such a petition for a rehearing in the Supreme Court of Louisi- 
ana, even for the first time. Stewart vs. Kahn, 11 Wall. 493. 

A rehearing having been refused,a writ of error was taken. 

It seems obvious that the record presents an important Federal 
question. 

l. The bond was given by the plaintiffs in errorin the U, 8. 
Bankrupt Court, sitting as a Court of Equity. 

I]. <All questions in regard to such a bond must necessarily 
be considered and decided in accerdance with the Constitution 
and laws of the United States, and the equity rules and general 


orders in bankruptey of the Supreme Court of the United States. 


eS 


7 


» 
> 


In Bein vs. Heath, 12 Howard, 178, where a question precisely 
similar to the one at bar arose, upon a bond, the condition of 
which was precisely the same, this Court said, through Mr. Chief 
Justice Tanev : “* Now, there is ‘ manifest error’ in subjecting the 
parties to an Injunction bond, viVvVen inh at proceeding in equity in 
a Court of the United States to the les of the State.” 

* * *x . * 7 e 

“In proceeding upon such a bond, the Court would have no 
authority to apply to it the legislative provisions of the State.” 

In Lawrence vs. Norton, 15 Federal Reporter, p. 1, where the 
question was the construction of the condition of a bond given 
under the laws of the United States, it was held by Mr. Justice 
Woods. that the suit involved il a deral ey lle stion, ane for that 
reason was removable from the State Court, without regard to the 
( itizenship of the parties. 

Now, In the case at bar, the parties to this bond claim that, in 
the first place, its condition was irregular, and that in any event 
the condition had not been broken. It was not given for such 
damages as the opposing party might sustain, but to pay such 
damages as might he recorered ; and it was not pretended that 
there had been any recovery. In other words, they claimed pre 
cisely the rights accorded in Bein vs. Heath. and which this 
Court had declared to be so certain and tixed that it said there was 
“manifest error” in subse ting the parti to the laws of a State, 
When those laws would put upon the bond a different construce- 
thon. 

What the plaintiffs In error, then, « omplain of is, that having 
signed a bond in a court of the United States, in an equitable 
proceeding, in bankruptey, in view of such a construction of 
its condition as accords with the laws of the United States, the 
Supre me Court of Louisiana has denied them the right they 
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laws cited, and by “ manifest error” subjected them to the differ- 
ent law of Louisiana. 

It may be conceded, that if the suit had been on a mere note 
or bill of lading, or the like, and it had merely appeared that the 
jurisprudence of this court was different from that of Louisiana, 
a decision according to the precedents in Louisiana, and a refusal 
to be bound by the precedents of this tribunal, would not be the 
denial of a Federal right. But the case at bar is not such a suit. 
On the contrary, the bond was a judicial one. The law under 
Which it was given was a part of the instrument as much as if 
Written in its body. 

That law protected the plaintiffs in error from this suit. As 
declared in Bein vs. Heath, the condition was irregular; and at 
all events, there having been no recoveryggmepa@gagienh in the 
cause in which it was given, its condition had never been broken 
and no proceedingycould be had upon it. The Supreme Court of 
Louisiana was obliged to override that law, in order to give the 
judgment complained of. We claimed a manifest right and it 
was denied us by a * manifest error.” 

We ask that the motion to dismiss be refused. 

Respectfully submitted, 
WILLIAM WIRT HOWE, 
JOHN H. RENNARD, 
Of Counsel for Placatiffs in Error. 


New Orveans, Apri 16, 1884. 
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OCTORER TERM, 1885, 
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DAVID BLOCK. 
BRIEF FOR PLAINTIFFS IN ERROR, 


ARSTRACT OF CASE. 


David Block, plaintif! below, brought a suit in the Sixth Dis- 
trict Court for the Parish of Orleans against the plaintiffs in 
error here, as principals and surety on an injunction bond which 
had been given In a bankruptey cause in the United States Dis- 
trict Court for the District of Louisiana The suit was, plainly, 
brought upon the bond, against the principals and surety, for its 
exact amount, upon their conventional obligation to pay that 
amount. This appears not only from the general phraseology 
of th. petition, but from the fact that whil professing that he 
had sustained damages to an amount exceeding the bond, he vet 


limited his prayer to the amount of the bond itself, which he 


claimed from both principal and surety as being liable “in 


solidy “—that is, by virtue of the same instrument for the same 
SUNG. 

The bond in suit was omitted from transcript by consent, 
being the same in form as in the companion case of Meyers vs. 
Isaacs, No. 548, October Term, 1885, where the bond in favor of 
Isaacs, another defendant in the injunction suit, is found at 
pace of that record. 

The bond in this case is identical with that, except that its 
amount is $1500, and David Block is the obligee. Its condition, 
as stated in the petition, p. 1, is that the plaintiffs in error will 
pay such damages as David Block mav recorer against them, in 
ease it shall be decided that said writ of Injunction Was Wrong- 
fully obtained. Trans. p. 45. 

The injunction from the Bankrupt Court was served on Block 
January 24th, and was finally set aside March 24th, IS74. 9 On 
the Ihth Fi bruary, IS74. under an order of the Bankrupt Court 
of January Ol, IS74. the plaintiffs in error furnished the bond in 
suit, conditioned as above. The order for this bond 1s found at 
p. ‘ot the transcript in the Isaacs’ case. 

Judgment went against the plaintiffs in error, in the Sixth 
District Court, for the amount of the bond, and an appeal was 
tuken by them to the Supreme Court of Loutsiana, and in the 
latter Court they filed their peremptory exceptions, which are 
found at p. 41 of the transeript, and will be referred to hereafter 
In connection With the petition for a rehearing in the same 
Court, 

The judgment was aflirmed in an opinion, found at p. 45, rep- 
resenting the views of a majority of the Court. the Chief Jus- 
tice dissenting and another Judge being recused. The opinion 
begins by stating that the plainti(l claims damages in the sum 
of $1000 against the defendants as principals and surety on an 
injunetion bond. It considers the exceptions and overrules 
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against the principals er delicto. And in the final opinion in the 
Isaacs’ case, No. O4s., }?. 254, it is declared that both <uits are on 
the bonds. 

A petition for n rehearing Wis tiled according to the practice 
of Louisiana, C. P. 912. and which is a pleading, as are also the 
exceptions above mentioned CP. 02: Stewart vs. Kahn. 11 
Wall. 495. These pleadings logically arranged, raised the follow. 
ig points : 

1. That the bond was irregular and illegal. it being given, not 
for such damages as David Block might sustain. but for such as 
he might recover. 12 Howard, 16s. 

? That even if it were regular and legal, no damages had 
been recovered by Block prior to the institution of this suit. and 
therefore the contingeney on which the obligors had agreed to 
pay hac hever happened, and the condition had never be tl 
broken. and this action could not be maintained. Jd, 

3. That in no event could the obligors be lable for damages 
alleged to have been sustained before the 19th of February, IS74, 
the dav the bond Wiis oeven., 

The rehearing Was refused, }? iS. the Court adheris y to its 


Oplnion, While hh les les the following produits, 


| Th it the bond Wiis re vular tm) Torm 

y ‘That uli ler the jurispriden f of Louisiana “an acti Th aon) 
such a bond will be maintained without first showing that the 
condition was broken.” P. 44. 
+. Thatthe bond covered damages which occurred prior to its 


execution, 


It was only by such a singular process of reasoningand decision 
tt i thie juaptinent (yl Lie { uri (| lifst i] = il ’ ' i ' Leere i 
gaiiirtned Phe cause was Liiehe be 4) a ! writ erreyr 
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above Metitioned, the lederal questions invoived in this cause 
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were specifically raised and their benefit claimed and _ reserved, 
(Stewart vs. Kahn, 11 Wall. 493), the bond in suit having been 
given in and by order of a Federal Court, under a jurisdiction 
and regime specially established by the Constitution and laws 
of the United States, and the rules, general orders and decisions 
of this Court. 

[t will appear by the proceedings in this Court, that in April, 
1SS4, the defendant in error made a motion to dismiss, on the 
ground that no federal questions were involved in this cause ; 
but vour Honors denied this motion. It seems obvious that the 
form, the condition, the legal effeet and the application as to 
time of alleged injury of a bond given in equity, in and by order 
of a Federal Court, must necessarily present federal questions, 
and lay a solid foundation for a writ of error. Lawrence vs. 
Norton, 18 Fed. Rep. p. 1. 

This cause will be submitted with that of same plaintiffs in 
error vs. Solomon Isaacs, No. 348, October Term, 1885. By con- 
sents found in the transcript, much testimony and many docu- 
nents omitted in S47 will be found in 348. 


SPECIFICATIONS OF ERROR. 


first. The Supreme Court of Louisiana erred in subjecting 
the plaintiffs in error to the law and jurisprudence of Louisiana, 
when they were parties toan injunction bond given in equity 
in and by order of the Federal Court. 12 Howard, 178. 

Second. The Supreme Court of Louisiana erred in holding 
that the bond was regular. 12 Howard, 17%. 

Third. The Supreme Court of Louisiana erred in holding that 
an action could be maintained on the bond in suit before its con- 
dition was broken. 12 Howard, 17%. 

Fourth. The Supreme Court of Louisiana erred in holding 


that the bond in suit could cover and bind the obligors for dam- 
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which had been sustained before it was given. 9 Cranch, 


The importance of the federal questions presented in this 


cause transcends the amount 


involved, 


The 


gave a bond in a Federal Court in’ bankruptey 


practically an equity suit. 
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Constitution and laws of the United States. the Acts of ¢ OngTess, 


the rules of this Court in equity and its general orders in bank- 
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authority of an Act of Congress. And the 90th rule declares 
that when not otherwise directed, the practice of the High Court 
of Chancery in England shall be followed. The Sth rule author- 
izes the Circuit Court, both Judges concurring, to modify the 
process and practice in their respective Districts. But this cer- 
tainly would not authorize the adoption of the Louisiana law 
defining the rights and obligations of parties to an injunction 
bond. Nor do we suppose any such rule has been adopted by 
the Court. And if it has, it is unauthorized by law, and cannot 
regulate the rights or obligations of the parties. 

“And when an injunction is applied for in the Circuit Court 
of the United States sitting in Louisiana, the Court grant it or not 
according to the established principles of equity, and not accord- 
Ing to the law and practice of the State [of Louisiana], in which 
there is no court of chancery as contradistinguished from a court 


of common law. * * 


And if in the judgment of the Court, the 
principles of equity should require that a bond should be given, 
it prescribes the penalty and the condition also.” * © * “In 
proceeding upon such a bond the Court would have no authority 
to apply to it the legislative provisions of the State.” 

‘* * In this view of the case. it Is unnecessary to examine 
the questions which have been raised as to the Louisiana laws 
in relation to injunetion bonds.” 

It is obvious, we think, that in undertaking to pass Upon the 
rights and obligations of the parties to the bond in suit, the 
majority of the Supreme Court of Louisiana have violated these 
plain rules. They have attempted to apply to the interpretation 
and enforcement of the obligation the laws and jurisprudence of 
Louisiana, a State In which the Bankrupt Court sat, but by 
Which it was net governed. This, as Mr. Chief Justice Taney 
sald, “as manifest error.” The interpretation, obligations and 
enforcement of the bond were matters of federal law and juris- 


prudence. Especially was this true of doings in a tribunal of 


; 
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such exclusive and peculiar jurisdiction as a Federal Bankrupt 
Court. 

The views we urge have been su pporte DY Judge Drummond, 
in Deakin vs. Lee, 14 Chicago Legal News, 207, which seems to 
be directly in point. It was there sought to apply the law of 
Illinois toa bond given in equity in the Federal Court, but the 
learned Judge declined to do so, and sustained a demurrer 


equivalent to our peremptory exceptions in this cause. 


II. 

Our second specification of error is likewise maintained by 
Bein vs. Heath. The Supreme Court of Louisiana erred in de- 
claring that the bond was rezulir. Oo the Stat of January, 
INi4.the Bankrupt Court directed the injunction to be main- 
tained on the complainants giving bond and security “to save 
the parties harmless from the effects of said injunetion.”” This 
was equivalent to the order in Bein vs. Heath. at po 177, directing 
the complainants to give “a bond with certain sureties named in 
the order, to answer ail dam ives Which the defendant in that 
suit might sustain in COotsedqdtt pice cnt said npunety ti teed bee 


granted. Instead of giving this bone the Compiuinant=. as mn 


Rein vs. Heath. gave a bond, not for such damages as the de. 
. , . , ¥ } ‘ es : ** eee . 

feredatits might svefaen, OUL Tor stel as thev mitght ) Dhie 
error of the majoritv of the Supreme Court of Louisiana. ino net 


apprehending this distinetion, may not. in itself. be of vital ine 

portance im the cause, hut it tn bes such th connection with 

the rest of the case. It shows how widely they have departed 

from the true conception of the points at issue. how entirely they 
, 


have ignored the right of the obligors to be judged by the law 


under which their contract Was mau 


error is aiso maintained Ov the de- 


The third s pe cification 0 


8 


cision in Bein vs. Heath, and by other decisions which will be 

cited. The Supreme Court of Louisiana held that an action 
e 

could be maintained on the bond in suit, “ without first showing 


that the condition was broken.” The use of such language Is 


certainly inadvertent. It seems impossible that a suit upon such 
a bond could lie before condition broken. In Louisiana, as in 
other civilized countries, conditional obligations cannot be en- 
forced until the condition has been accomplished, or the contin- | 
veney has happened. Civil Code 2021 [2016]. XWhat the Court 
undoubtedly meant was that under the jurisprudence of Louisi- 
anaas established, not only in the case of Parham vs. Cobb, 7 
Annual, 157, which they cite, but in other cases, in a bond given 
ina State Court of Louisiana, a condition to pay such damages 


as may be “recovered,” in case it shall be decided thft a wri 
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Was improperly issued, means such damages as nih 
tained.” 
We concede this to be the rule, as to bonds given. tn the Lou- 
isiana Courts. But the very thing we complain of is, that the 
Supreme Court of Louisiana has applied this local and quite 
peculiar rule to this bond, and ignored the rule as laid down in 
Bein vs. Heath. In that case Mr. Chief Justice Taney said of 
the liability of obligors on a bond with a condition to pay such 
damages as the defendants might “ recover:” 
* There must be a recorery, that is a judgment against them, 
before the condition is broken and betore any proceeding could 
be had Upon the bond.” P. 1,8. 
. “* * The bond in the case before us is.not one to pay the 
damages which the opposing party should svsfara, by reason of 
the injunction, but it is te pay the damages that might be recor- 
ered against them. * * None were recovered against them 
previously to the institution of this sult. The contingeney on 
which they had agreed to pay has not therefore happened, and 
/ the condition ey the bepd is hyp broken, and consequently no ae- 
x Ce call atk A t9 Le, F WN. Cer Va AAIZZ IU 
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tion can ly, maintained Oi if. It would be against the Wi ll estab- 
lished rule of the Chancery Court to extend the labilitv of the 
surety by any equitable construction bevond the terms of his 
contract. And. jn a proceeding upon the hond, the liability of the 
priveipal obligor Cannot hy rts ede df heyoud th that the sure? fe 

“In this view of the case, it is unnecessary to examine the 
questions which have been raised as to the Louisiana laws in 
relation to injunction bonds. The judgment of the Circuit Court 
must be reversed,” 

We may also refer to the views of Judge Blodgett in Deakin 
vs. Stanton, 3 Fed. Rep. 455, of Judge Treat in Browning vs. 
Porter, 12 Jd. p. 460, and of Judge Drummond in Deakin vs. Lee, 
14 Chicago Legal News, 204. The last Cisse is espechilly 1h provdnat, 

We see no answer to our contention that the condition of the 
bond in suit has never been broken, and that” cobsequentiv ne 
action can be maintained Liprerna al 

If, when the Bankrupt Court tinally dissolved the injunetion it 
had assessed and given judgment for damages fSUppoesing anv to 
have occurred to which the bond applied). then the eondition 


would have been broke rh, cali Lliis Melia th whit mave teeem May. 


tained to the extent of what had been “ recovered <” buat it is mort 
pretended th it this oT any cotta r Yt VerTvVv Wis Evel hy ie] 

We are not unmindful that one dictumof the late Chief dustice 
in Bein vs. Heath has been questioned. Tle tates that yore 


covery Was had or could hare be 
Under the rule in Russell vs. Farlev, 105 US. 4355. 444. it 
might now be considered that thr Bankrupt Court pied 
assessed the damages If so. then so much the worse for the ds 
fendant in error. Tle should have had his damages assessed 
that Court He did not do so He waited nearly a veat pried 
then sued in the State Court on nd : red Hav him 
What he should recover, when he bad: vered nothing. Pia 
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There is no unjust technicality in the views we urge. No dam- 
ages having been assessed by the Bankrupt Court, the defendant 
in error might have sued the complainant for such damages as 
he had sustained in a cause of malicious prosecution, or the like. 
As stated by Mr. Chief Justice Bermudez. in the Isaacs’ case, No, 
348, p. 250, “ had the plaintiff ignored the bond now sued upon 
and brought his action in damages against the plaintiffs in 
injunction, otherwise than on the bond, quite a different case 
would have been presented.” 

We submit that it will be time enough to consider such a suit 
when it comes up. The point now which we have a right to 
press as vital and central in this coutroversy is, that, In an action 
on the bond, the principals and surety alike can be held only 
upon the condition they have signed, which was to pay what 
David Block might recover. We have the word of this Court 
in Bein vs. Heath; we have the opinions of Judge Treat, Judge 
Blodgett and Judge Drummond, that this condition bas not been 
broken, and we therefore submit with contidence that the judg- 
ment we complain of must be reversed. 

But if need be, we further submit: 

IV. 

The fourth specification of error is sustained by plain consid- 
erations. This being a suit on a contract, the obligation of the 
eontract must be determined by the words of the instrument. 
The Court is bound to give effect to the terms which the parties 
have used. Filley Vs. Pope, 115 U.S. 220. - As stated by Mr. 
Chiet Justice Bermudez in the Isaacs’ case, No. OAS, p. 24S: 


* The bond speaks for itself and cannot be made to mean dif- 


ferently from what its tenor purports to signifv.  [t would be 

doing at violence to treat it othe wed Such ponds are never 
. . , - . . e 

given to indemnify against damages [wee] su: red, but are 


intended to secure against damages which might be suffered 


1] 


[thereafter|. We know of no instance and have been referred to 
none in which a bond was ever given to cover past injury, unless 
by formal consent of parties, el arly expressed, and then only iis 
a substitute of the bond given for one previously furnished and 
waived for some reasot. > Wall. ZOU. 

“The bond in this case was not on its face given to satisty 
damages, if any, ineurred previous to its date. That securities 
Ot bonds are not to be hie i for Occurrences bisapopvertaaangs Previedls 
to their signing the bond, was more than once decided In 
United States vs. Giles, 9 Cranch. 212. it was held. that where a 
marshal has received honey previous to the execution of his 
bond, his sureties are not liable therefor upon the bond, although 
the nohneyv remained in his hands iter the execution of the 
bond. ln MeMichael vs. Gaillespie, @ Robinson (La) 15, the 
Court decided that the suretV on @ seque stration bond was not 
responsible for any injury done to the property seized prior to 
the date of the bond.” 

And at p. 290 of same transcript, he says: 

* Were we to consider the hond is given to cove] anterior 
damages we would be foreing judicially upon the defendant 
Friedlander [suretv] an obligation and a liabilitw diflerent from 
that which he assumed by his contract of suretvshin, whieh las 
the etlect of law on all Tlie parties to it. and which ean and 
should be enforced to its full extent. but no further. Tf the bond 


be Theat binding Lpron the surety sis Trew ! i< ja’ damauyes j ia 
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In the opinion tn the pastant enee, 3 ho the Supren f rt «of 
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language: 

* Teas conceded under the authoritv of the Supreme Court of 
the United States in the ease of Oelrichs vs. Spain. lo Wallace 
211, that by consent of the parties a Lond covering antecedent 


damages may be validly made. 
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“In the acts of the Court, and of the parties in this case, as 
shown by the record, we unmistakably detect this identical in- 
tention. The defendant in the injunction moved for such a bond 
onthe 7th of February, 1874, whereupon the Court at once or- 
dered an investigation of, and heard testimony concerning, the 
damages already suflered by the defendant, and after such inves- 
tigation the Court ordered a bond to save him harmless from the 
effects of the injunetion issued in the cause. 

“The intention of the parties to the bond must be construed 
with reference to the order requiring the bond, and with refer- 
ence to the investigation into antecedent damages, and when 
tested in this light their intention clearly appears to have cov- 
ered anterior damages in the most unequivoeal manner. 

“We therefore hold that the bond covers all damages suflered 
by the defendant in injunction, including such damages as had 
accrued previous to the date of the bond.” 

This statement is inaccurate, in fact as well as erroneous in 
law. The order for the bond already referred to, was made Jan- 
uary 31, IST4, is found at p, 90 of No. 548, and is as follows: 

* That the injunction be maintained on the complaining cred- 
itors giving bond and security to save the parties harmless from 
the eflects of said injunction, in sueh sum as will be fixed by the 
Court MPOn ASCE rlaineng the valne of defendant s prope rhy, and, to 
that end, the parties shall take this evidence before Register 
Kellogg.” 

This order savs nothing about antecedent damages. We pre- 
sume that orders, like laws, provide for the future, and are not 
retroactive unless, clearly so. Nor does the bond say anything 
about damages prior to its execution. Yet the obligors are con- 
demned for damages from January 24, IS74, twenty-three days 
prior to the date of the bond, during which it 1s obvious that the 
chief injurv, if any, was sustained. We submit, then, that the 


Supreme Court of Louisiana has erred in this respeet, also. 
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But it does not seem necesssary that vour Honors should ever 
reach this point. Our third specification seems fatal to the case 
of the defendant in error. If there be any value in principles or 
force in precedents, the condition of the bond in. suit, given by 
obligors in a Federal Court, and interpreted as it must be by 
federal !aw. has never been broken; * the contingency on which 
they agreed to pay has not therefore happened; and conse- 
quently no action can be maintained upon it.” 12 Howard, 17%. 

We ask that the judgment be reversed. 

Respectfully submitted, 
WILLIAM WIRT HOWE, 
JOHN H. KENNARD, 
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In a bankruptey proceeding against Bloch Bros., a 
firm domiciled in New Orleans, the several plaintiffs in 
error (except Samuel Friedlander), caused writs of 
arrest and provisional seizure to issue against them, 
and writs of injunction against Solomon Tsaaes and 
David Bloch, neither of whom were in any way con- 
nected with the bankrupts in business, whether as indi- 
viduals or as a firm, inhibiting, enjoining and restrain- 
ing the said Isaacs and the said David Bloch. from in- 
terfering in any way or manner with the goods, wares 
or merchandize contained in store at Opelousas, parish 
St. Landry, State of Louisiana, and district aforesaid, 
recently conveyed by said Jos. Bloch & Co. to said Sol- 
omon Isaacs: and also from interfering in any manner 
with the brick store containing the same: and also with 
the Sackett store, and with the plantation and farming 
improvements thereon belonging to David Bloch, and 
everything appertaining thereto; or irom selling the 


~») 


on 


same, and from converting the same into cash, or trom 
disposing of thesame in any way, or in any manner what- 
ever, disturbing the condition thereof as it now exists 
until the further order of the Court. 

Record p. 87. 

Averments of the most sweeping and reckless char- 
acter were certainly made sufficient on the face of the 
pleadings, to warrant the issue of the injunctions, 

The injunctions were served on Isaacs at Opelousas, 
January 24, 1874: and on David Bloch on same day. 
and on the 28th of same month, motions were made to 
set them aside. Ree. p. 93. 

When, after hearing the pleadings, evidence and 
argument, it is (was) ordered by the Court that *  * 
“the injunction be maintained on the complaining cred- 
itors’ giving bond and security to save the parties harm- 
less from the effect of said injunction in such sum as 
will be fixed by the Court upon ascertaining the value 
of defendants’ property, and to that end the parties 
shall take evidence betore Register Kellogg.” Record, 
p. 0. 

Subsequently the Court tixed the amount of the 
bond: and it was given tor five thousand dollars, dated 
Mth February, 1874. 

Record, p. 234—p. 3. 

March 20th, 1874. the injunction was finally dis- 

solved, after the fullest hearing, as to both parties, 
vecord, pp. 239, 240, 


In January, 1875, Jsaacs and Bloch instituted their 


3 
suits for the recovery of damages, against all the plain- 
tiffsin error: alleging the tortious actions of all the 
parties except Friedlander: the damages inflicted by 
their acts: the bonds ordered to be given by the Court, 
to hold them harmless: the bonds given. and the cir- 
cumstances under which they were given; their condi- 
tion being that they should pay all such damages as 
he (Isaacs and he Bloch) may recover against us (the 
principals) in case itshould be decided that the injune- 
tion was wrongfully issued: the dissolution of the tn- 
junction by the Court: and the cousequent liability of 
the defenaants, including the surety on the injunetion 
bond. Issue was joined by an admission of the signa- 
tures to the bonds, and a denial that any datiayes had 
been suflered. 
Record, p. %. 

The lower Court rendered judgment in favor of 
Isaacs for $3250, with interest from judicial demand, 
Record, pp. 73, 77. 

And in favorof David Bloch for S1500—p. 36. 

On appeal, and in the Supreme Court of the State 
the defendants first filed a peremptory exception, in 
which no federal question is suggested. Record, p. 243. 
Later the federal question invoked is sought to be raised 
by a further plea styled peremptory exception. 

The Court finally affirmed the judgment of the 
lower Court, for reasons given in the opinion rendered 
in the case of David Bloch vs. Same parties, and recited 
in the record of Mevers & Levi et als. vs. David Bloch, 
of this Hon. Court, at pp. 43 et seq. 
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Pending the re-hearing granted in the Isaacs case, 
that of David Bloch was heard, argued, orally and by 
brief, at length; the difficulties which the Court had 
found on the former hearing of the case met and suc- 
cessfully answered: judgment was then rendered in 
favor of plaintiff, affirming that of the lower Court. 

The judgment in the case of Isaacs followed, the 
reasoning in the opinion applying equally as in the 
other case. 

I. 

Courts in Louisiana are courts of mixed law and 
equity jurisdiction. CC. C. Article 21. 

And when plaintiff has two causes of action lead- 
ing to the same conclusion, not contrary to, nor exclu- 
sive of, each other, though they arise from different _ 
contracts. he may cumulate and bring them in the same | 
suit. 

Code of Practice, 151. 
Meéedart vs. Fasnacht, 15 Ann. 621. 
Tertrou vs. Durand et al., 20 Ann, 507. 

The ever present and leading purpose of the ad- 
ministration of the civil law is to avoid a multiplicity of 
suits, and to settle conflicting rights under the simplest 
possible forms, 

Hence it is, that a plaintiff is permitted to state in one 
plea various causes of action, on the one condition that 
they shallnot be contrary, nor exclusive of one another, 
and in the most inartificial manner: itis sufficient that 
he state his demand in a clear and concise manner. 
Article 172, Code of Practice. 
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In drafting the petition in the instant suit, the pur- 
pose and intention was to state the two-wauses of action, 
entirely consistent, Which the plammtiff had against the 
defendants: first the action (ex contractu) on the bond, 
Which includes the surety: and second the action for a 
tort (ex delicto) which arises outside of and independ- 
ently of the bond, on the one state of facts, 

It will not be contended that if noe bond had ever 
been viven by the plaintiffs in the original injpunetion 
suit. that under our law an action ex delieto arose in 
favor of defendant, the tustauk the injunetion directed 
against himiand affected his property, was dissolved as 
having beeu illegally obtained. 

Cox vs. Meyers, 4 Aun. 144: High on Inj. s 1648, 

If the petition is dissected and every word relative 
to the injanction bond and surety is eliminated fromm 
it, it will be seen that a perfect action remains against 
the principal. 

This evidences bevond controversy that the action 
is both ex delicto and ex contractus: it has for a prece- 
dent, among others the case of Freneh et al. Commiis- 
sioners, vs. Landis et al.. Robinsotms La. Reports, 436. 

In that ease suit was instituted avast the diree- 
tors and Harrod, cashier, for maladministration of the 
bank. Harrod pleaded in bar of his action the exeep- 
Lion of lis pendens, for that he and the sureties on his 
official bound had already been sued on tis official bond, 

The Court sav: °* The allegations of the petition in 


that case show that the cause of action is the same in 


6 


both cases, to-wit: the official inisconduct of the cash- 
ier, * * * Tf judgment were rendered against the 
defendant in that case for the sum demanded as dama- 
ges for malfeasance in office, we think it clear it could 
be pleaded in bar to the present action on the same 
cause.” 

Applying these principles to the instant case, we 
say that it is clear, judgment being rendered against the 
principals on the injunction bond, for causing an ille- 
gal injunction to issue fo the injury of plaintiff, the 
latter could not recover, in an action ex delicto, against 
them for causing the same illegal injunction to issue. 

Our Supreme Court fully eudorsed these principles 
as the existing law, when they say: ° But we should 
not otherwise hesitate to hold) that the action as to 
them (the principals on the bond) was both ex contractu 
and ex delicto, because as to them the two actions are 
indivisible and inseparable, and that if not good ex con- 
fractu, it could and should be sustained ex delicto as to 
the principal obligor.” Case Lehman et als.. plaintiffs 
in error, vs. Bloch, transcript, p. 45. 

It follows necessarily, then, under the laws of 
Louisiana, that in these cases there is a good and valid 
judgment independently of and outside of the injune- 
tion bond as against all parties to the suit except Fried- 
lander, the surety on the bond: a judgment neither 
predicated upon, nor involving the bond given in the 
bankruptcy proceedings, hor consequently the statute 


of the United States, as claimed: a judgment. therefore. 
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which this honorable Court may not review, there 


being no possible federal question in if, 


And now passing on, letus examine the questions 
raised by the defense. 

The objections to the present action are, that the 
Supreme Court erred in) subjecting the parties to the 
law and jurisprudence of Louisiana. when they were 
parties to an injunction bond given in equity ina fede- 
ral court: and in holding that the instant ease was 
regular. 

And the case of Heath vs. Read, 12 Howard, 168, 
ix relied on as authority to maintain the position. 

It is conceded to have been within the equity pow- 
ers of the Court to have tined the terms upon whieh 
it did grant or continue in force the iypunetion—and to 
have required au bond to secure from damages inflicted 
by the injunction prior to giving the boned, 

The pleading invoking the surety ofa bond against 
the effects of the injunction, prayed that the petitioning 
creditor show cause why the said injunction against the 
mover, Isaacs, should not be dissolved and set aside: 
or if the Court decline fo dissolve the salle oll this lhiti- 
tion Why said petitioning creditor should not be required 
to furnish bond, with good and solvent surety, in sueh 
sum as the Court may fix, conditioned as usual in 
such cases, for saving the mover harmless on account 
of damages from said injunction. 


Transcript, p. 93. 
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The order rendered respouds to his prayer in terms 
(p. HO): 

Now if is said that the bond given is invalid, be- 
cause, adopting the form of injunction bond usual in 
Louisiana, the bond provides for payment of such 
damages as the party might recover, when the order of 
the Court required a bond given which would save him 
harmless. 

What but a substantial compliance with the order 
requiring the bond. and the added condition that 
recovery must precede an oaciuon on the bond 
this bond is. it is tipossible to conceive. The 
right to be saved harmless by, and of reerovery ou 
the bond, from the effeets of the injunction, are 
one and the same right: both terms mean simply 
that if the Iniypunetion has been sued out wrougtul- 
ly, and injury results, that must be repaired—how ? 
by ad recovery as a condition precedent! : by an action 
to be saved harmless. Tt there be ai distinetion, it: is 
assuredly one without a difference, and it is utterly in- 
conceivable that an equitable tribunal would in such a 
case, and) fora Variation im expression meaning the 
sine thing. deprive cl litivant >] substantial rights with 
which i! Intended to invest hatte. The ecuse of sein 
Vs. Heath, relied on, does tot state that stich a bond is 
invalid. Tt merely states that inan action on sueh a 
bond, the rule of the measure of damages must not be 
found in the State laws, 


The ground on which the judgment of the Cireuit 


9 


Court was reversed was that no court of equity could 
give judgment against the obligor where it dissolves 
the injunction. That no judgment had been recovered 
against them previously to” the suit, and consequently 
none could be recovered, for the condition on which 
they had agreed to pay had not happened. 

Now, the rules of equity proceedings would re- 
quire such a prior recovery, in’ compliance with the 
ferms of such a bond; but let us suppose for a moment 
that there existed a well-established rule of equity 
that the recovery and = the’action on the bond so 
conditioned could be had in ene and the same proceed- 
ing. it is clear that the matter would then be reduced 
simply to a question of practice and pleading before 
that tribunal: it is equally clear that) the rights of the 
parties under the bond would remain the same—that 
is, that its construction would be amenable to the same 
laws which now govern; when the actions are separate, 
and the one precedes the other as a condition prece- 
dent = In other words, the recovery demanded by the 
condition of the bond would under such a rule be had, 
and immediately followed the adjudication on the bond, 
in accordance with the recovery, in the one action. 

This is precisely what occurs when the reeovery is 
had on this bond in the State tribunal—it becomes 
simply al question of practice, il question of procedure 
for the State tribunal to be decided by the jurisprn- 
dence of the State, as to the mode in which the recov- 


ery shall be made, changing nothing in the rights and 
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obligations of the bond contract; and surely it will not 
be claimed, that State courts have no jurisdiction. of 
such action and exelusive jurisdiction of the rules of 
practice in) pursuing rights, by which they shall be 
governed: all that can be claimed is that the laws reg- 
ulating the measure of liability under the bond of the 
parties shall be enforced. 

But by . series of decisions whieh date back to 
the case of Parham vs. Cobb, 7 A. 157, it has been the 
settled practice in the courts of Louisiana that the re- 
covery, conditioned by the terms of an injunction bond, 
may be had in the same proceeding as that had on the 
bond itself. This does not mean that no recovery shall 
be had, or that the conditions of the bond shall not be 
complied with: but that avoiding a double suit, recov- 
ery and the action to be saved harmless for injury in- 
flicted by an injunction. may be pursued contempora- 
neously. That is the plain rule of practice in Louis- 
lana. 

Not that the judgmeut of recovery shall not be had, 
without which the surety on the bond cannot be made 
liable; but simply, that af may be had in one and the 
same action against the principal and surety; for in 
this action recovery can be had against the surety only 
on the condition that it is obtained against the party 
principal who is sued both on the bond and outside of 
it, as has been shown. 

How can this Court undertake to decide and con- 
trol what is the proper practice in the courts of a State? 
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But this is precisely what you are asked to do, 
where the plaintiffs in error complain to you that the 
Supreme Court of Louisiana has decided that the pot 
of practice in the State Court was error, and invoke 
vour review. 

Il. 

There is nothing in the suggestion of our learned 
adversary that, as the court of equity could have as- 
sessed the damages, we were bound to have this done. 
in the case of Russell vs. Farley, 106 U.S. p. 446, Mr. 
Justice Bradley. as the organ of a unanimous Court, 
says: 

* But whilst the Court may have (we do not now 
undertake to decide that it has) the power to assess dam- 
ages, vet, if it has that power. it is in its discretion 
to exercise it, or to leave the parties to am action at 
law. No doubt in many cases the latter course would 
be the more sensible and convenient one.” 

While, therefore, the power of the Federal equity 
court to assess damages remains an undecided question, 
it is certain that courts of law have the unquestioned 
jurisdiction to assess damages for the wrongful issuance 
of injunctions. 

Qur learned opponents seek to bolster up their po- 
sition on this and another particular, by quoting ex- 
tensively trom the dissenting opinion of the chief jus- 
tice. We assert here our exalted opinion of that 
learned judge; but we need hardly say that the = dis- 


senting opinions of judges do not form the law: in- 
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deed, they are dissent solely because they are not the 
law, as expounded by the tribunal; and are not, there- 
fore, entitled to be quoted, or to receive weight as 
authority against the opinion of the tribunal. 


[V. 

Upon consideration of the motion to dissolve the 
injunction the following order was made: 

* That the injunction be maintained on the com- 
plaining creditor giving bond and security to save the 
parties harmless from the effects of said injunction, in 
such sum as will be fixed by the Court upon ascertain- 
ing the value of defendant's property, and to that end, 
the parties shall take this evidence before Register 
Kellogg.” 

Let us concede, for the moment, that orders like 
this usually provide for the future, and are not retro- 
active, unless clearly so. Butsurely it will not be con- 
tended that an order in terms broad enough to cover 
damages, both passed and future, should not be reason- 
ably construed with reference to surrounding circum- 
stances: as, for instance, m this very case; the bond 
bears one date; by reference to the order requiring it, 
we find that the Court decides that a bond must be 
given, but, wishing to form an intelligent judgment, as 
to the amount of damage that could be inflicted, so as 
to tix the amount thereof, directs evidence to be taken. 
Time is consumed in this: after several days, the 
amount being fixed, the bond is given; saye our adver- 
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saries> you can’t consider the damages we did you be- 
tween the date ordering the bond, and = its date—you 
must not construe that bond with reference to the 
order. Like Shylock, we stand upon the ** very letter 
of our bond.” 

Is this the proper rule of construction?) We as- 
sert the rule of law, because it is the rule of reason, 
to be, that the boud must be construed with reference 
to the proceedings in which it is given: with reference 
to the law und rwhichitis given. High on Iny.. § 947, 
Ed. 1S74. 

It is conceded that a valid injunction bond may be 
viven to cover damages incurred prior to the execution 
of the bond. 15 Wallace, 201. 

But the consent to such a bond need uot, we hum- 
bly sumit, be in affirmative terms; it may, with as much 
effect, be necessarily implied. 

What in effect was the order of Court, requiring a 
bond of indemnity, after inquiry ? 

Simply this: The judge who had fall diseretion and 
power in the premises, saves: [tseems thatthe ijanetion 
may have been wrongfully issued. - do tot now de- 
cide the question; but | entertain sutheient doubt to put 
meonmy guard tf wrongful, it is certain that it has 
caused and will cause damage. Now tf vou, on whose 
request | have granted it, wish it maimtaimed, the con- 
dition T now Hnpose pol Voll is thal Vou pive “bond 
and security tosave the parties hartuless trom the effects 


of said injunction.” 
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From the effects of the injunction in the future? 
Not at all; to save the parties harmless from the effects 
of such injunction in the future? There .s no such re- 
striction in the language of the order. On the contra- 
ry, the clear import of the order is that damage has 
been caused, if the injunction shall prove to have 
wrongfully issued, and, therefore, the condition of its 
maintainance (not its issue) is that you save the parties 
harmless by bond and security from its effects—from 
all its effects, not its effects restricted by the present and 
future; but its effects generally, al! its effeets.” 

The parties are already clearly liable in damages, if 
the injunction is finally decided to have been wrongfully 
issued; where, then, ts the subject of complaint in 
those who caused its issue, when equity demands that 
they save the defendants harmless against the conse- 
quences of their entire act? 

When the judge gave out this as the condition for 
maintaining the injunction, he had, by his other order, 
authorized Isaacs to bond the injunction, and it had 
actually been bonded by him. Possible damage from 
the effects of the injunction had been almost wholly in- 
curred; and to argue that the judge was imposing a 
vain and absurd condition tor the maintainance of that 
writ, viz: that the complainants save the defendant 
harmless from damages which could not longer be in- 
flicted, is to argue that he was guilty of the vrossest 
ignorance, or that he was imposing a fraud and a snare 


upon the defendant. 
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The complainants are held, necessarily, to the 
knowledge of their record; and when they accepted the 
alternative of giving the bond, they necessarily are held 
to have given it with the evident intention and purpose 
of meeting the views of the court, and therefore of in- 
tending to hold the defendant by it, harmless trom all 
effects of the injunction from its issuanee; and the sure- 
ty as well, must) be equally held to have issued it with 
a view to the condition of things as established by the 
record, so long as the language of the bond fairly means, 
as it does, that they shall do so. 

lt was in the power of both to have declined the 
condition by not executing the bond: they choose other- 
wise, and have, therefore, no equitable or legal right to 
complain of the rightful obligation of their bond, 

In support of the contrary position, Iwo cases are 
quoted, viz: United states vs. Giles, 9% Cranch, 212, and 
MeMichael vs. Gillespie, 7 Rob. 15. 

The first, inerely decides that when the condition 
ofa marshals bond was for the taithful performance ot 
his duties during his contimMuUdanece ‘i said office, such COll- 
dition Was prospective (as is evident from the terms) 
and did net cover lability for money collected and con- 
verted by the marshal before the date of the bond. 

‘The other case only holds that the sequestration 
bond does not cover iujury suffered prior to “disposses- 
sion under the writ of sequestration; in other words 
prior to the execution of the writ. It would be dificult 
to conceive how liability could be incurred on a bond 


made to obtain a writ which never issues. 


16 


The State Supreme Court has found by its judg- 
ment precisely what we have contended for herein. 

Ist. That the bond given was a fair and substan- 
Hial comphianee with the order of the court. 

2d. That under the well established) practice ot 

the Courts of the State of Louisiana, a judgment to re- 
cover damages and on the bond declaring its condition 
forfeited, where if is that the surety shall pay such 
damages as may be recovered, tuay be had in) one and 
the same action, 
3. Thatanaction for damayves on such a bond 
and one ex delicto for damiaves tuflicted are indivisible 
and inseparable and that the judgment against the 
principals is or may be perfectly maintainable, even 
When that on the bond fails. 

dth. Construed by the light of the record in the 
ease in Which the bond was viven, the unmistakable 
intention of the complainants and surely was to save 
the defendant harmless trom «// damages, the effects of 
the injunction trom: tirst to last, 

We submit. with coitidence, that these conclusions 
are fully warranted by the law and the facts. That 
there is no error in the judgement. 

That in any event as to all the plaintiffs in error, 
except Friedlander, the surety, there is a valid judg- 
ment on the case ex de/icto which this Court is without 
jurisdiction to review, 

\. 
The facts as to the quanti of damages were found 


by the Court under our statute, and, as we understand 
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the law governing the jurisdiction of this Court, are not 
reviewable by your Honors. Of what items, if any, 
the aggregate is found, the Court do not undertake to 
say, any more than a jury would have done. 

But our learned opponent sees in this a something 
unsubstantial, indefinite, yet not to his liking, of which 
he declares, ** Nothing is said in either case about the 
** claims of the defendant in error for counsel fees alleged 
‘to have been incurred. If such had been allowed as 
* an element of damages, there would have been another 
* error.” ~ 

We are not sure, that we apprehended the precise 
meaning of this statement, if it means, that if the Su- 
preme Court of the State did anything illegal, it com- 
mitted an error, we quite agree with him; but if he 
means, because the exigencies of his case require it, 
that the Court has committed an undiscoverable alleged 
error, then his suggestion is met by the just and legal 
presumption, that courts have acted legally until the 
contrary is shown. 

Again, the question of fact is not reviewed by this 
Court. 

Nothing on the record suggests, that Isaacs and 
Bloch were not damaged in their property rights to 
the full extent awarded them, by the reckless and out- 
rageous proceedings of the plaintiffs in error. 

We respectfully submit that the judgment must be 
affirmed. 

GUS. A. BREAUX, 
Solicitor. 
December, 1886. 


ADDENDA. 


Civil Code, Article 21. 


(ArT. 21.) In all civil matters, where there is no 
express law, the judge is bound to proceed and decide 
according to equity. To decide equilably, an appeal is 
to be made to natural law and reason, or received usa- 
ges, where positive law is silent. 


Code of Practice, Articie 172. 


(ArT. 172.) The petition must be drawn in the 
English language, and it must mention : 

(1Ist.) The name or title of the Court to which it 
is addressed ; 

(2d) The name, surname, and place of residence 
of the plaintiff: 

(3d.) The name and the place of residence of the 
defendant, or the place where he lives; 

(4th.) The petition must contain a clear and con- 
cise statement of the object of the demand, as well as 
of the nature of the title, or the cause of action on 
which it is founded ; 

(5th.) It must not contain any insulting or imper- 
tinent expression ; 

(6th.) It must end by conclusions analogous to 
the nature of the action to which the plaintiff has ree 
sorted ; 
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(7th.) It must be signed by the plaintiff or his 
attorney in fact, or by his advocate. 


Code of Practice, Article 151. 


(Art. 151.) if the plaintiff has several causes of 
action tending to the same conclusion, not contrary to, 
nor exclusive of, each other, though they arise from 
different contracts, he may cumulate and bring them in 
the same suit; as, for example, if one claim from 
another one hundred dollars in virtue of a sale, and 
one thousand dollars in virtue of a loan, or if he claim 
a movable from another both’ by inheritance and by 
purchase. 
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UNITED STATES VS. RAMSAY ET AL. ] 
| De ef ition.— hil df 1 enh r 1S, Iss85.—J. lt. 
In the Court of Claims. December term. PSS85. 


Saran EB. Ramsay, Wipow IN COMMUNITY, | 
and Anna bk. Wagner, heir, of G. Alexander | 
Rarnsavy, deceased, . No. 14743. 


The UNtirep STATres. 


"To the honorable the Court of Claims: 

The claimants, Sarah bk. Ramsay and Anna kb. Wagner, and dese C 
Wagner, the husband of Anna bk. Wagner, respeettully show to this hon- 
orable court : 

The clatmant Sarah EB. Ramsay is the widew in community of G., 
Alexander Hatisay, late of thie prarists of Ol itis, 10) the State of Laoutsian i. 
decensed. and the claimant Anna EF. Wagener is the daughter and sole heir 
of stid Gi. Alexander Ramsay, and these claimants have been recounized 

as such widow and heir by the eivel district court for the said par- 
2 ish of Orleans, and have been put in possession bw seid court, of 

all the property, I al, personal, cared maine , of said [misc . tovether 
with all his rights of action, including particularly this claim, and are the 
legal representatives of said Gi. Alexander Ramsay in his personal estate, 
all of which will more fully appear by reference to the transeript of the 
decree of said-ceivil district court hereunto annexed and made a part hereof, 

Said Gi. Alexander Ramsay, on the 24th dav of April, in the vear DS71, 
being cognizant of the faet that the Houston and Texas Central Railway 
Company, a corporation of the State of Texas, had committed frands upon 
the internal revenue of the United States, and was indebted to the United 
States inva large amount for back taxe=, and that bv its said frauds and 
Don-pRav nent of taxes it had become liable to heavs }" nalties, te wit, in 
the sum of forty thousand dollars, and having, upon inquiry made by him, 
been furnished by the Commissioner of Lnternal Revenue with a eirealar 
isstiedd by the Secretary of the Treasury, preseribing the rewards to be prance 
to informers who should give information in regard to cases of that char- 
acter, lid inform the said Commissioner of Internal Revenue of the frauds 
and delinquencies aforesaid : and thereupon the aAtternes of the United 
States for the enstern district oft Texas loresnerbt strit- in) thie ricarnee of thre 
United States, in the district court of the Lo nited Sftutes for scan cdistrn Be 
apainst the said Hlousten and Texas Central Railway ¢ ompany for forty 
penalties of one thousand dollar~ each. whieh said suits wer comprotiised 
in ait tT] , before judge rit, boy thee Peay erie ut by said railroad COPTER D ATEN 
to the United States of fifteen thousand <ix hundred and oimmetv-four deol- 
lars and three cents, which <um was divided or distributed inte the tollow- 
Ing items: Five thousand dollars as orin lien of penalties; five thousand 
five hundred and twenty-one dollars and eightv-seven cents for tax un- 
paid; one thousand eight hundred and thirty-four dollars and ninety-five 
cents for interest thereon, and three thousand three hundred and thirty- 
seven dollars and twenty-one cents for costs of court, 

Thereafter, in 1875 and 1876, the said G. Alexander Ramsay 
3 made application to the Secretary of the Treasury tor a share of 
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sri “llth sO received in compromise, but he decision Wiis made by the 
said Secretary of the Treasury on his said application, and the said ap- 
plication re aained pending in the said Treas urv Department before the 
said Secretary until the vear 1885, when said Ran usav applied to the Secre- 
tarv of the Treasury to take up said claim to asce rtain as required by law 
whether the said Ra: Heavy Was or was not the informer, to determine the 
share falling due to him as such under the terms of the aforesaid circular, 
and having determined these questions, either to order the claim parted or 
to refer the claim. under section 1063 of the Re vised Statutes of the 
t nited States, to this court for neljucieation. Said Seer tary having been 
thus requested ce decide this eye =flon, idl, ‘oll the ~IXthh day of Noverber, 
in the vear TS85, adjudicate and decide that the said Ramsay was the first 
informer avainst the aforesaid railway company ; that the information 
given by him led to the recovery from said company of penalties amount- 
ine to five thousand dollars: and that the intormer’s share of that amount 
War one thomanent seven Lundred dollars. Said Seeretary, however, while 
making the said award, deelared that he preterred not to order the pay- 
ment of the said amount without a judicial construction from this court 
of the question whether the 179th section of the act of June 30th, D864, 
its amended by the Me | of July Moth. LA. Wils or Wits) Tet Pe pres led hy 
the 39th section of the act of June 6th, 1872, as to eases in which infor- 
mation had been given prior to the passage of the last-named act. But 
the said) Seeretary made lis dectsion as aforesaid, upon the question of 
fact as to the proper informer with the avowed objeet and purpose of 
obtaining trom this court a judicial construction of the said 39th section 
of the act of June 6th, IS72, which construction as applied to the present 
ease this petition is now filed to obtain. The claimants therefore claim, 
under and by virtue of the said decision and award made by the Secretary 
of the Treasury, which decision is annexed to this petition and made a 

part thereot, one thousand seven hundred dollars. In case, how- 
{ ever, this honorable court shall deeide that these claimants are 

not limited in the amount by the terms of the award of the said 
Secretary of the ‘Treasury, then these claimants claim that the amount 
of the said G. Alexander Ramsay's share should be computed upon the 
entire amount obtained by the United States from said railw: ay com- 
pany, and the clatmants aver that the amount prescribed by the original 
circular of August 14th, 1866, was the sum of two thousand eight hundred 
and fifty dollars on the first twelve thousand dollars, and tive per cent. 
on all over twelve thousand dollars, making the share of s’id Ramsay on 
the said fifteen thousand six hundred and ninety-four dollars and three 
cents, the sum of three thousand and thirty four dollars and seve ntv,cents, 
which amount thev claim. 

The said G. Alexander Ramsay, in his litetime, after failing to obtain 
satisfactory action from the Treasury Department, did, on the third day 
ot September, Isic Se tile it claim in this honeral le mort to recover the 
amount of his share as informer, which claim, for the reason that the See- 
retary of the Treasury had not vet ascertained and decided that said Ram- 
say was the informer in the case, or whether there was any informer, was 
by this honorable court on the 5th day of May, 1879, dis missed for want 
of jurisdiction. A bill for the relief of the said Ramsay has been several 
times presented in Congress, but no action taken thereon until the first 
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session QO! the bth ( ‘OnUTess, when the siilhie’ Wills referred tw this honorable 
eourt, under the act of Mareh Sd. 1883. for a finding of tacts, and a tind- 
Ing of facts was on the loth dav of May, 1884, made by thix court and 
reported to Congress, and thereafter, on the oth day of July, ISS4, a faver- 
able report was made on his claim by the Committee on Claims of the 
House of Representatives, but was net acted upon by the said blouse. 
No other action thisan its aforesaid lisa beeen liad coll this claim in ( ‘on- 
gress or by any of the Departments. 
The claimants are the sole owners of this claim, and the only per- 
5 sons interested therein: and no assignment or transter of this 
claim, or of any part thereof or interest therein, has been made. 
The claimants are justly entitled to the amount herein claimed from the 
United States, after allowing all just eredits and offsets. The claimants 
are, and said G. Alexander Rainsay was, citizens of the United States, and 
have ut all times borne true allegiance te the (sovernment thereof, and 
have hheot in anv Way voluntarily aided, abetted, or viven eneouraugerent to 
rebellion against the said Government; and the claimants believe the taets 
as stated in this petition to be trae. And the claimants demand judgment 
for three thousand and thirty-four dollars and seventy cents (85,054.70). 
W. WL HANDLIN, of N. ©. 
GEORGE A. KING, 


WtHorn ys for f detente. 


STATE OF LovistaNna, 
Povish of Carli (THiS, NAS 
Sarah FE. Ramsay and Anna FE. Wagner, being duly sworn, depose and 
sav: Weare the claimants in this case. We have read the above petition, 
and the matters therein stated are true, to the best of our knowledge and 
belief, 
SARAH bk. RAMSAY. 
Mis. J.C. WAGNER, 


Subseribed and sworn to before me this l4th dav of December, D885, 
SEAL. | T. A. BAKEWELL, 
Nola ij Pubdie. 


4} horhihit i te rire df fey ay petition, 


STATE OF Laovistana, 
( Seed District ( ‘yurt for the, Parish of firl, ‘itiw 


Suecession of Gr. Alexander Ramsay No. 1H. hy. “HB.” 


U . 4 ; ’ rs” 
4 prutey ‘sf eur. — Tir an) iti ‘al G« A P s? ry Peeimaay \ ° Peyerey. = 


Lbecree. 


Lat Sarah ™ Rameav c reeounized ix the widow Pry COPED TED TETEIES of 


Alexander Ramsay: and let Anna E. Wagner, wite of Jesse C. Wagner, 


; ‘ 
, ‘ . 
r recover zeal i tive eetniy atc ; tier citi =e Ee" ryerdl ' ™s5 | fs, er Vatedel 
, ; ; : : r  - 
Rams areed feet CLPpecryy Pheew Teer potst Lib pure at 1b aee SE ri pereepy 
° | | " ; | ’ ; ’ . ’ 2 t| 
erty. rm . |? P=eolbiii. “athe riyt \em mienrperiviv’ ; satel Tif i ? ‘ retin d S iid 


Alexander Rame-av, of every descrption, 
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particularly his claim for moiety against the United States Government, 
with full power to prosecute the said claim in the Court of Claims, or 
elsewhere ; in the siline thahher and with the same rights “4s the said G. 
Alexander Ramsay Et RN NE OEY 
Signed December 7th, ISS5. 
W. T. HOUSTON, 
Judge. 


[S$] stamyp. 


UNrIrep STATES OF AMERICA, 
Shorts ot Louisiana s 


Civil distriet court for the parish of Orleans, 


I, W. J. MeGeehan, clerk of the civil distriet court for the parish of 
Orleans, do hereby certify that the foregoing written document i a true 
and correct copy of the order of the envi district court, division B, of the 
parish of ¢ Irleauns, in the =a -s100) oft Cs, Alexander Rameay, No, LHOvEH, 
recognizing and placing the heirs in possession of said) suceession, 

In testimony whereof T have hereunto set my hand and athixed the seal 
ot the sid eourt, at thie City of New Orleans, aon thi-~ seventeenth day oft 
December, in the vear of our Lord one thousand eight hundred and eighty- 
five, and in the 110th wear of the Dndependenee of the United States of 
America. 

[SEAL. | Wo. MeGREHAN, 

Clerk. 


I, A. L. Tissot, presiding judge of the civil distriet court for the parish 
of Orleans, do hereby certity that W. J. MeGeehan is the clerk of said 
court, that the same isa eourt of reeord, having probate jurisdiction, and 
that the signature, W. J. MeCiechan, clerk, to the forewoing certificate is 
in the proper heavmedas riting of him, the ~atd W. a. Mitiechan, el rk . to 
his othieral net us such till faith anc ered ime due and Owing: and | ilo 
further certify that his attestation is in due form of law. 

Giiven under my hand at the city of New Orleans, on the seventh dav 
of December, in the vear of our Lord one thousand eight hundred and 
eighty-five. 

A. L. LISSOUT, 
Sudue. 
1 W.. MeGreehan, clerk of the civil district: court for the prarist) of 


_ i — . ; "~ ‘ 
Orleans, do hereby certitv that A. LL. Tissot, whos COTO SILaAntiPe: ap 


pears to the foregoing certificate, is now, and was at the time of signing 
thre siitiie, pores dedi tage puedes of the ea | <triet oa) int for thi, rcaristy aft Or. 
leans, duly appointed and commissioned and qualitied as such, and that 
ST atftesfutieet ts in due form ot law. 

Witness iin hasnt rid tlie end it os it. this clay "7 


PSs 


r 


[SEAL | W. I. MeGEEHAN. 


- 


/ qj | 


UNITED STATES Vs. 


RAMSAY ET AL. » 


chihit | ferred lo in petition. 
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TReAstRY DEPARTMENT, 
Orrick oF THE SECRETARY, 
Wershington, PD. C. November t. 1885. 
Grorce A. King, bsqr., 
Attorney for G. Alevander: Ramsay, 
1420) N, Lh burl rene, Wirshington, J). 2 

Sir: In vour letter of the Sist ultimo, in behalf of vour client, Gi. AL 
exander Ramsay, vou state that all vou ask is “that vou, Mr. Seeretary, 
will adjudicate and decide upon the evidence betore vou a plain, simple 
question of fact, never before considered or decided ino any manner by 
voursel! Or any oft vour predecessors, or any oof vour or them assistants, 
namely, whether Mr. Ramsay was, or was not, the first informer whereby 
the sum of $5 000000) penalties, and STOLGUEOS tax. interest. and costs, 
were recovered from the Houston and Texas Central Railway Company, 
for frauds tipper the sc VeCuneee - anil tliat T i\ Tit decided thi Question, Veo 
will reter the ease to the Court of Claims, under seetion L065 of the Re- 
vised Statutes, for trial ane adjudication.” 

In reply, | have te sav that the elaim of vour elrent referred ter, al- 
theoueh presented to the Seer tars of the Pr STEPS my the vear TSao, as 
shown by the reeords of thi offer, lists ever re I! formally re jeartend th 
any Secretary of the Treasury. 

The reeords show also that mo Seeret ry of the Treasurv has ever as- 
certaiped and determined whether there was anv tptormer on the ease re- 
ferred to, nor has it ever been determined and declared formally bw ans 
SCeretiary Whether vour cli rit, Mr. Ramsay. owas or was not the first in 
former in this cause, 

All that is shown bv the records of this office on this pwrnnt is that Mr. 
Ramsay was notified by the Commissioner of Internal Revenue that he 
Wits thet entitled Te thre shar for whit I his repcnede capopl rections, breevntnse thie 
aet of Jume 6, DST2. 4 preaalinge tnifternn rs shares, went into efleet before 
the sis in whieh bie clapped the ~hiare lisaed beeen compromised, and that 
the claim was merely marked “too late” that no finding or award was 
rincacter, ane thet rer Lette rot re leetion was written bw the Seer tar’ tor the 
‘ laimoant, | | 

i this state of the cass | ~e Te obneetion toe mpl ait sith vour re 
yee “t. so faras te state that it clearly ipepeears from the evidenee on tik 
im this ease that vour elp nit, Ceecree Alexander Rameav. was the first in 
lorther aoninst thy Pleststen ana ‘Ts Kn~ © ent | ly iiiwav ¢ TEP P MATIN , cried 
that the information eiven by him led to the reeove ry Pret sated compen 


Of penalties amounting te S54 0000 


The informers ~hiare 2D | t} if osavepeotagnnt Wee led have weeny BS] tM be 
th ~cheaduls ant “hares preset boat tos thie Seeretial iT thie Pres . 
cirentat isstied bbw him \ign-t 14, PSéity, pecemscncagt a 7 Pheer 
ferred by section 179 of the aet of June SO, D864 (1 stat. on 
umemded bw the aet of bh SL is 14 1} tw 
Theol Pars mare ~ ean « ‘ 4% ; 2 , ‘ 
ver Tu tha [eereartripent it i}. '] lf tiie wording | | cart rH, 


a , 
: lL hiat ree THT Beeripes tee co ! e=ufeo] TF) GENNV Pei teeriniet if. ‘ 
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until the fine, penalty, or forfeiture in’ such case i fixed by judgment or 
COMProm ise, cnel the “hionhntor proceeds shall have been parted thist unless 
the amount of the fine, penalty, or forfeiture had been both tixed 
s canned parte to the Grovernment prior ta August B 1872. he share ot 
the same could be paid to the informer, and that as the case in 
question Was not compromised until in T8774, Mr. Ramsay was not en- 
tithad to recetve the allotted share, 

That the present Seeretary is not botned te accept ane et Thpon this CO 
struction of the laws I~ made pli by the deelston of the Supreme Court 
of the United States in the ease of the United States vs. MaeDaniel (4 
Peters, 1}, wherein it sud: * Tt will not be contended that one Secretary 
has not the same power as another to give a construction to an aet which 
relates to the business of his Department.” 

Nevertheless, as the construction referred to has been applied, as Tam 
informed, to a large number of eases, aud has been acquiesced tn from 
IS75 to the present time, | preter not to set it aside without the authority 
of il judicial construction, aml theretore T decline to award or order the 
payment of the share claimed by Mr. Rameay tn this case. 

It is presumed that upon this official action vour client will now be in 
a condition to prosecute his clainrin the Court of Claims, and that that 
court will have tall jurisdiction of the case. 

Very respectfully, 
Ib MANNING, 


ears herr, 


4 aah jie perl fi meeerrrer, — fil, df April Oe TASH, 


And now come the said defendants, by their Attornev-Creneral, and de- 
murring to the petition in this cause, state as the ground thereof that the 
petition (does not aller facets suthicient to constitute a eause of aetion. 

ROBERT AL HOWARD, 


Lwaiate yf Aor alee vera. 


' 
10) PLT —Odprnion, 
~ OFLEITD, 1 delivers df the Opinion cof the court: 
This case comes up on demurrer, The tacts are stated in the petition 
and in the following letter of the Secretary of the Treasury, attached 
thereto: 
Treastry Drrparryvenr, 
(OFFICE OF THE SECRETARY, .« ; 
Washington, D. C., November 6, 1885. : 
GrborGk AL RING, Bse., ' 
Aft for Cr. Alerander Rams 


M4200 New York Arenue, Washington, D), ¢ 
Sin: In vour letter of the Ost ultimo. in behalf of vour client, Ge 
Al Kanes r Ramsay, ve state that all vou ink is ** that vou, Mir. Secretary, 
will adpudient tthe fen it apron thie \ rede Thee rom Veoti {i iD Lill, simple 
° ' 4 . 2 : t . " y 
questh oof faet, never befere considered or deeded in anv manner by 
, 


’ , . 
Vourseil or cata ’ ‘ Pla pore (‘t*ssei ts. (ti ‘ata cif Vi var is] Tite T ‘yssdetipipt-~ 


. 


' ; . ; 
niateiV, Whethel Nr. ir PresckV Wits cor Wat= beet. Glee Test ttortier where hy 


She emt 


: 
# 
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STATES 


the sum of S5.000 penalties, amd SPOS BOE> tax, interest, and cost. were 
recovered from the TPLouston and Texas Central Railway Company, for 
frand~ upon the revenue; aud that having decided this questron, vou will 
refer the ease to the Court of Claims, under seetiom O63 of the Revised 


Stattite- for trial anid cvedienediecition. 


ln reply, Do have to sav that the elit of sour echent referred to, althenyg 
presented te thy seeretiary of t] Pr miiry it the veaur PS, 
the records of this offiee, lias never been formally repeeted bw ai Seer 
tary oof thi Pren-urv. 

Th records tlmer stirs thacut lhe Sere ita br i~tit Weaawo aoe 
eertatmed aod determined whether ther i amv infermer io the ex 
ferred to. nor has it ever been determined and deelared= tormiativ | Th 
Secretary whether Vvour eli rit, \lr. Pmsay, Was or was tot the first 
former ip this ease. 

\ 1] thst Is ~hown by thi records of this ofthese am thi Prolnet = t- threat 
Mr. Poearescd Wits reotition| by thy C‘ommisstoner of Drternal it verte that 


hie Wits tel entitled tio tan Sinik for wianeh bi reached epopel beset 


cy, Leeemtss 
the act of diine iH. Sa, re peectbinng intermers sbecure =. went titer etleat tn 
fore the cist in whieh hie clattmied thie Siar bisael bee tt cotpromiisedt, canned 
that the claim was merely marked “too late?’ that no finding or award 
Wis rraaacdes, and that lhe I tter of reejen tron is written by the Secretary to 
the clammant. 
1] In this state of the ease TP see no objection te complving: with 
Vor reequest, si) tar as to state that if clearty Te Le Pree thy 
evick Thee’ COT tile in this “ine thicat Vour « rent, freon \l vander Ramsay, 
was the first informer against the Hlouston and Texas Central Railwas 
Company, and that the information given by him led to the recovery from 
said company of penalties amounting to S5.000, 

The informers share of that amount would have been S1.700. under 
the schedule of shares preseribed hy thie Secretary oft thi | reastiry ith it 
eireular issued by him August 14, 1866, pursuant to the authority con- 
ferred by section 179 of the act of Aine Mh PSO (1:) Stat.. :llo). ae 
amended by the act of July Ie}, Ltt L 4} sstiif.. Ldep). | his amount Vite 
not patd, because said section 179 was repealed by section So of the aet of 
June 6, 1872 (17 Stat... 256). which took eftlect August 1. IS72 (section 
47), and the Department held, under the wording of said seetion 170. viz: 
* That re right meres tooor I~ vested In Ani Informer 1h ANN Cts until 
the fine, penalty, or forfeiture in such ease is fixed by judgment or com 
promise, and the Amount or proceed. shall have been paid; that, Ta 
the amount of the fine, penalty, or forfeiture had been both fixed and patd 
to the Grovernment prior to August 1. IS72. no share of the same could 
be paid te the informer, and that, as the case In question Was not compro- 
mised until in IS74, Mr. Ramsay was not entitled to receive the allotted 
share. 

That the present Secretary is not lenwind to aecept and act Ubprern this con- 
struction of the law is made plain by the decision of the Supreme Court 
of the United States in the case of the United States vs. MacDaniel (7 
Peters, 1), wherein it said: “It will not be coutended that one Secretary 
has not the same power as another to give a construction to an act which 
relates to the business of his Department.” 

Nevertheless, as the construction referred to has been applied, as I am 
informed, to a large number of cases, and has been cnstund in from 1875 
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to the present time, | preter not to set it aside without the authority of a 
judicial construction, and therefore [ deeline to award or order the pay- 
ment of the share claimed by Mr. Ramsay in this case. 

It is presumed that upon this official action your client will now be in 
acondition to prosecute fis claim in the Court of Claims, and that that 
court will have full jurisdiction of the case. 

Very respecttally, 
1b MANNING, 


Ns ye ferry, 


The case turns upon the construction to be given to the statutes, which 
we shall quote, and to the toree and etleet of the Secretary = letter. 

It is not denied that the claimants intestate was the first and only in- 
former against the Hlouston and Texas Central Railway Company, and 
that the information furnished! ty him led te the recovery of taxes and in- 
terest amounting to SLOAN, and ponalties AMOUNtnY tor So COO), Nor 
is it denied that the informer’s share of these penalties, under the law and 
regulations of the Secretary, amounted to S1,700, (Act of July 13, 1866, 
ch. 1S4, see. 9, amending sec. 174 of the act of 1864, 14 Stat. L., 145.) 
But several objections are urged against a recovery. 

(1) The statute under which the intormation was given was 

12 repealed betore the penalties were fixed and paid, The repealing 

act (17 Stat. L., 256), which took effect August 1, 1872, is as 
follows: 

“That so much of section 17% of the act of July 13, 1866, as provides 
for moieties to informers be, and the same is hereby, repealed ; and the 


Commissioner of Internal Revenue. with the approval of the Sceretarv of 


the Treasury,is hereby authorized to pay such sums, not exceeding in the 
aggregate the amount appropriated therefor, as may in his judgment be 
necessary for detecting and bringing to trial and punishment persons 
guilty of violating the internal-revenue laws, or conniving at the same, 
in cases where such eXpelses are not otherwise provided for by law ; and 
tor this purpose there is hereby appropriated S100 000. or so much thereof 
as may be necessary, out of any money in the Treasury not otherwise ap- 
propriated,” 

It will be observed that the informer’s share was earned before the re- 
pealing act was passed, but the condition which was to precede payment 
had not then happened, and did not happen until June, 1S74, nearly two 
years after, The service upon whieh the claim is based had not only been 
rendered, but it had been recognized and acknowledged by the Depart- 
ment. It had not been paid for, because its value could not, under the 
law, be ascertained until it was known how much benefit the Government 
would derive trom it. If, in the end, money should be brought into the 
Treasury in the shape of penalties through his services, the informer was 
to have his share of it, otherwise he was to have nothing for his time and 
trouble. The repeal of the law did not blot out the faet that the service 
had been rendered, nor did it forbid the otticers of the law to use the in- 
formation tor the benefit of the Government. On the contrary, they were 
specially authorized, through this information, to collect the delinquent 
taxes and to assess and collect penalties. Nor did it forbid the Secretary 


' 
> 
' 


' 
> 
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to accept of such service in the future, but only provided a different mode 
of Compensation, 

Why, then, should not the claimants be paid for this service 
it Is sid the law pera tides “that no ric tit werues to or is vested in CATH 


’ 
be Mitise 


Informer in any ease until the fine, penalty, or forfeiture in such ease is 
fixed yy judo hit or COMMPrOTn ise, ane the amount of proceeds shall have 
heen ee When thie Thiet I" =hall Peet entithed te lis lew | ~hiare of 
the sum adjudged or agreed upon and received, Let ot July iS, D866, 
14 Stat. L.. Lie. 

The right to demand payment does not acerue or vest under this law 
until the penalty is actually paid inte the Treasury. Ot eourse not. “That 
Te the uereement, erat thie aS cfen < pot there Ih brite 70 too save thea alter 
the information is given, accepted, and acted upon that no obligation rests 
LLpreni thy (rhoverniment te sti by its ppreotnn dss atter thie prenisalt i- protic 
into the Treasuev. Tt cannot be that Congress intended te accept the 
friit- oft this alwavs Unpleasant anne cvttecti 7 mire rots sery To ; anid in the 
Sane paragraph " pucdiate its promise to divide. This repealing law does 
not prohibit payment for this kind of information, On the contrary, it 
exchanges thi- Hnecertauiny anel continent? Aneed is! Contry bescat boon ith thie print 
for an agreed and certain one in the future. Ptean hardly be supposed 
that in making this change Congress intended to provide that services 
already rendered should be patd for neither under the old nor the new 
sVsteni, 

‘The authorities cited relate only fer etises W it rm th law lak iy it yn nalts 
is repealed, There is no doubt that the repeal of such a statute puts an 
end to all actions for penalties pending under it. Phat is net this ease, 

The law giving a penalty was not repealed. Tt was the power to 
13 promise to an informer a share of the penalty that was repealed, 

This repealing act in effeet provided that no more such promises 
should bye made, bet it did rheovt, cat least im te ritis, Pray de thet promises 
already given and entirely fulfilled by the promise should) be reealled 
without recompense, 

The repealing act has a saving clause which throws some light upen 
this question, It is iis follows : 

* That all acts and peirt- of acts ineonsistent with the pros rsionms of this 
act are hereby repealed: Provided, That all the provisions of said aet 
shall be in force tor levving and collecting all taxes properly assessed, or 
liable to be assessed, or acerulng under the pre isions of former acts, the 
right to which has has already accrued, or which may hereafter accrue, 
under said acts, and for maintaining, continuing, and enforcing liens, 
fines, penalties, and forfeitures incurred under and by virtue thereof. And 
this act shall not be eonstrued to affect any act done, right acerned, or 
penalty incurred under former acts, but every such right is hereby saved, 
and all suits and prosecutions for acts already done in violation of any 
former act or acts of Congress relating to the subjects embraced in this 
act may be commenced or proceeded with in like manner as if this act had 
not been passed.” 

This is not as clear as it might be, but, taken in connection with other 
considerations, we think it should be held to save the contingent rights of 
the claimants, if they would otherwise be lost. 


6672———2 
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(2) It is contended that the Secretary of the Treasury alone has power 
9 adjudicate the rights of informers under the act of duly 13, 1866 (14 


Stat. L.. 145). The clause relating to this = save: “ The Secretary of 


the Treasury, under general regulations te be by him preseribed, shall de- 
termine whether any elaimant is entitled to such share as above limited, 
and to whom the same shall be paid, and shall make payment accord- 
ingly.” The detendants are doubtless right in this contention, 

The Seeretarv, however, has decided that “ George Alexander Ramsay 
was the first informer against the Houston and Texas Central Railway 
( ‘ompany, and that the inform: ition lye 1 by him led to the recove ry trom 
said COTM P RADE ot pron: alties amounting ta So (MMs ce l that ** the informer’ s 
share would have been S1,700 under the se hedule of shares prescribed by 
the Seeretary. of the Treasury in oa circular issued) by him August 14. 
1866." T lie ~ eretary acl |. tliat wis thi~ ruin Wiis hot parc, becuse sth = 
thon 17% was repeated by section 39 of the act of June 6, 18727 (17 Stat. 
L., 256). The Secretary concludes his letter as follows: 

“* Nevertheless, as the construction referred to has been applied, as I am 
informed, to a large number ot Ciusts, anc has hear acquiesced it} from 
1875 to the present time, T preter not to set it aside without the authority 
of a judicial construction, and theretore [decline to award or order the 
payment of the share claimed by Mr. Ramsay in this case. 

“Tt is presumed that upon this official action your client will now be in 
a condition to prosec ute his claim in the Court of ¢ ‘laims, and that that 
court will have tull jurisdiction of the case.” 

Thus it appears that the Seeretary did, on November 6, 1885, decide all 
the material tacts in the case, and that the claimant’s intestate was entitled 
to $1,700, the intormer’s share under the act of 1866. That was all he 
was required or authorized to decide under that act. There was nothing 
more for him to decide, but there Wills something more for him to do, to 
wit, to * make payment accordingly.” This injunction he has not followed, 
and theretore the claimants come to this court. 

The Secretary gives his reason for not paving the claim, or,as he states 
it, for declining “ to award or order payment,” that section 179 was re- 
pealed, and he was in doubt whether his authority to make payment was 

not thereby taken away. 
14 We are inclined to believe that the failure “to award or order 

payment,” so far from depriving this court of jurisdiction, is the 
very fact out of which jurisdiction arises. It is the neglect to pay the 
amount found by the Secretary to be due to the claimants that they com- 
plain ot. The question which the Secretary has failed to decide, to wit, 
whether the act of 1872 forbids the payment of the informer’s share, is a 
question which he was not required or authorized to decide under the act 
of 1866. In leed, the question did not arise under th: at act, but under the 
act oft LS72, anc the ‘retore the deci ston of it was not given exe ‘lusive ly to 
him. The question arose only in the ordinary administration of his office. 
It isa proper question tor the courts. The Seere tary so regarded it and 


intimated ¢ to the claimants that it should be decided by the Court ot 


(Claims. 
When the case of Ramsay (14 C.Cls., 567) was betore the court séveral 
vears avo, and was dismissed tor want of jurisdiction, the Sceretarv of the 
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UNITED STATES VS. RAMSAY ET AL. 1] 


Treasury bad made no decision on the merits in faverof the claimant, and 
we held that such a decision in the matters entrusted to his determination 
in the act of 1S66 Wills Hecessary before ith action could Le I halntained by 
one who claimed to be an informer, 

The tacts found do suv, following the language of the petition, that the 
Secretary hisacl rejected the elaim, but, it Wits silded, “ for the reinon <tated 
by the Commissioner" in his letter therem set out. rom that letter it 
appears that the Commissioner held that the claimant did not appear to be 
entitled to any compensation, because the act authorizing it had been re- 
pealed ; that Is, he merely declined ter cet thpron thie material questions 
which, if decided in the claimant’. tavor, would have laid the foundation 
for an action in this court, even if the Secretary had retused to pay this 
amount, 

Since then the Secretary has decided the material facets in favor of the 
claimants, and therefore this action may be maintained, 

The demurrer I~ overruled with leave te the detendant- te) plese to the 
petition within ten days, lt the defendants decline se to plese judgment 
will be entered for the claimants in the sum of 81,700, 


, 
LD IV .—Order overruling demurrer cond final judgment, Mau 24 
] SSH. 


At a Court of Claims, held at the ecitv of Washington, D. ©., on the 
24th day of May, A. D. 1886, it was ordered that the demurrer filed 
herein be overruled with leave to the defendants to plead within ten days, 
and that unless defendants so plead judgment be entered for the claimant 
for the sum of seventeen hundred dollars. 

Thereupon detendants, by their Attorney-General, declining to plead, 
further judgment was ordered to be entered up as follows : 

The court on due consideration of the premises find for the claimant 
and do order, adjudyge, and decree that the said Sarah FE. Ramsay, widow in 
community, and Anna FE, Wagner, heir of G. Alexander Ramsay, do have 
and recover of and from the United States the sum of seventeen hundred 
dollars (381,700.00), 


16 V .— Application for and allowance of appeal, 


From the judgment rendered in the above-entitled cause on the 24th 
day of May, 1886, in favor of claimant, the defendants, by their Attor- 
nev-General, on the 27th day of Mav, 1886, make application for, and 
give notice of, an appea| to the Supreme Court of the United “States. 

ROBERT A. HOWARD, oD.) 
Assistant Attorney-General, 
Filed May 27, 1886. 


And now, to wit. this 27th dav of May, A.D. 1886, it is ordered | 
court that thie App rea] vg allowed ‘i- pe! ved ler’. 
WILLIAM A. RICHARDSON, 
C‘hiet Jus 
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vears avo, and was dismissed tor want of jurisdiction, the Sceretarv of the 
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12 UNITED STATES VS. RAMSAY ET AL. 
17 In the Court of Claims. 
VI. 


Saran E, Ramsay, wipow IN COMMUNITY, ) 
and Anna E. Wagner, heir, of G, Alexander | 
Ramsay, deed, : » No. 14743. 


vs. 
THe Unrrep Strares. 


I certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the opinion of the court on demurer, of the order 
overruling the demurer, and of the final judgment of the court, of the 
application of defendants for, and allowance of, appeal to the Supreme 
Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said Court of Claims at Washington City this 17th day of Sep- 
tember, 1886. 

[SEAL. | JOHN RANDOLPH, 

Asst, Clerk Ct. of Claims, 


(Indorsement on cover:) No. 1031. The United States, appellant, rs. 
Sarah E. Ramsay, widow in community, and Anna E, Wagner, heir of 
| G. Alexander Ramsay, deceased. Court of Claims, Filed September 27, 
i 1886. 
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In the Supreme Court of the United States. 
OcroBER TERM, 1886. 


THe UNItrep STATES, APPELLANTS, 
CEs. 
SarRAH E. Ramsay, wipow tn com- » No. 1031. 
munity, and Anna Ek. Wagner, heir 
of G. Alexander Ramsay, deceased. | 


APPEAL FROM THE COURT OF CLAIMS 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF OF 
ARGUMENT OF APPELLANTS. 


a 


- 


In the Supreme Court of the United States. 


(kroner Trim, PSS. 


THe UNtrep States, APPELLANTS, 
A, a 

Saran EK. Rawsay, Wipow IN come | Ne. 108], 
munity, and Anna k. Wagner, heie 
of G. Alexander Ramsay, deceased, 


APPEAL FROM THE COURT OF CLAIMS 


STATEMENT OF THE CAS} 


This Is cn appea! freema judgment rendered by the 
Court of Claims in taver of the appellees above named 
against the United States tor the sum of S1,700. 

The case was heard in the court below upon demurrer. 
The tacts are stated in the petition and ina letter from 
the Secretary oft thi Treasurys tor Ceeore A. King, en., 
dated Nove TL rth, PSS, atten hed as an exbubit. The de- 
murrer was overruled by the court below and judgment en- 
tered tor claimants. 

The tacts, as embodied in petition and letter of the 
Secretar 1) thie Navy ~ ace Ss ~tulbest ithe 

i Pree theadben ot Information naven bw Gs \l Kane r 
Ramsay, now deceased, late of the State of Louisiana, in 


8 COS) PB ncnasee | 


the vear IS71, to the Commissioner of Internal Revenue, 
suit was instituted in the name of the United States 


against the Houston and Central Railway Company, of 


Texas, tor forty penalties of S1,000 > cach, such penalties 
being for alleged) trauds on the internal revenue of the 
United States, 

This suit was compromised in June, 1874, the railway 
company paving the sum of S15.694.03.  [temized: 
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('‘osts of court 
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Mr. Ramsay, after the compromise of the suit, applied 

to the Secretary of the Treasury for payment as informer 

under the provisions of section 179 of the Act of June 30, 

1864 (13 Stat. L., 304), as amended by Act of July 13, 
1866 (14 Stat. L., 145), as tollows: 


That section one hundred and = seventy-nine be 
amended by striking out all atter the enacting clause 
and inserting in lieu thereof the following: That, 
where it is not otherwise provided for, it shall be the 
duty of the collectors, in ther respective districts, and 
they are hereby authorized, to prosceute for the re- 
covery of any sum or sums that may be forfeited; and 
all fines, penalties, and forteitures which may be im- 
posed or incurred shall and may be sued for and 
recovered, where not otherwise provided, in the name 
of the United States, in any proper form of action, or 
by any appropriate form of proceeding, before any 
erreutt or district court of the United States for the 
distriet within which said fine, penalty, or torteiture 


PP 
| 


may have been incurred, or before any court of com- 

petent jurisdiction, And where not otherwise pro- 
eo vided for, such share as the Secretary of the Treasury 
shall, by general regulations, provide, not exceeding 
one molety, nor more than five thousand dollars in 
any Corer elise, shal! bie ti the tin’ of the preset, te be 
ascertained by the court which shall have imposed or 
decreed any such tine, penalty. or forteiture, who shall 
first tnform of the eiatise, tiatter, of thing Whereby 
such finn, penalty, or forfeiture shall have been in- 
curred ; and when any sum is paid without suit, or 
before judgment, in dieu of time, px nly [ penalty |, or 
forfeiture, and a share of the-summe is clanmed by any 
person as informer, the Seeretarv of the Treasury, 


under veneral regulations toy tae bow bien preseribed, 
shall determine whit ther any claimant is entitled to 
such share as above limited, and to whom the same 
shall be paid, and shall make payment accordingly. 
It is hereby declared to be the true intent and mean- 
Ing of the present and all previous provisions of im- 
ternal-re vente acts eranting shares to tnforny rm, that 


ao ae 


no right acerues to or is vested mn anv informer in 
anV case until the fine, penaltv, or forfeiture in such 
ease is fixed by judgment or compromise, and the 
' amount or proceeds ~hall basave beeen ported, when thr 
informer shall beeome entitled to hix legal <hare of 
the sum adjudged or agreed upon and received: L’ro- 
vided, That nothing bis retti contarned shall re (“ili- 
strned to limit or affeet the power al re miitting thi 
‘ Whole or any portion of a fine, penalty, or forfeiture 
conferred on the Seeretary of the Treasury Ly exist 

ing laws, 

The Secretary of the Treasury, after the passage of the 
above act, issued a circular fixing the amount of informers’ 
shares, one of which was torwarded to Mr. Ramsay at his 
request, 
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Itappears from the letter of the Secretary of the Treas- 
ury dated November 6, 1885, and addressed to George A. 
King, attorney for G, Alexander Ramsay, that, as shown 
by the records of the ‘Treasury Department, the applica- 
tion of Mr. Ramsay for compensation had never been 
formally rejected. The Secretary writes : 


The reeords of the othee on this point ix that 


Mr. Ramsay was notified by the Commissioner of 


Internal Revenue that he was not entitled to the share 


for which he made application, beeause the act of 


June 6, 1872, repealing informers’ shares, went into 
effect before the case in which he claimed the share 
had been compromised, and that the claim was merely 
marked “too late;” that no finding or award was 
made, and that no letter of rejection was written by 
the Secretary to the claimant. 


The repealing Act of June 6, 1872 (see. 39, 17 Stat. L., 
256), is as follows : 


Sec. 39. That so much of section one hundred and 
seventy-nine of the act of July thirteenth, eighteen 
hundred and sixty-six, as provides for moieties to in- 
formers be, and the same is hereby, repealed ; and 
the Commissioner of Internal Revenue, with the “ap- 
proval of the Seeretary of the Treasury, is hereby 
authorized to pay such sums, not exceeding in the 
dguregate the amount appropriated therefor, as nay, 
in his judgment, be deemed necessary for detecting 
and bringing to trial and punishment persons guilty 
of violating the internal-revenue laws, or conniving 
at the Same, in Casts where such UA Petises are tot 
otherwise provided for by law; and for this purpose 
there is hereby appropriated one hundred thousand 
dollars, or so much thereof as may be necessary, out 
of any money in the Treasury not otherwise appro- 
priated, 
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Mr. Ramsay, not succeeding in obtaining payment from 
the Secretary of the Treasury, filed his petition in the 
Court of Claims, where it was dismissed for want of juris- 
diction. The case is reported in 14 Court of Claims Re- 
ports, pre 367. In that case it was held that the repeal 
of the statate, “although after the serviee had been per- 
formed, the Secretary determined, deprived him of the re- 
ward offered by statute and the circular issued thereunder, 

Claimant did) not appeal from such decision to this 
eourt. 

The only remedy lett to the elaimant it ts claimed is 
by appeal to Congress, which alone has authority to grant 
him any relief.” 

Subsequently the attorne \ of Ramanay wrote to the pres- 
ent Secretary of the Treasury to take ip said claim to 
ascertain as required by law whether the said) Ramsay 
was or was not the informer, to determine the share fall- 
ing due to him as such under the terms of the said cireu- 
lar,and, having determined those questions, either to order 
the claim paid orto refer the claim, under section L063 of 
the Revised Statutes, to this court for adjudication. It 
Was In response to this request that the Secretary of the 
Treasury wrote the letter te \Ir. Wine, dated November 
6. PS85 above referred to and attached as exhibit to elaim- 
ant = petition, In this letter the Seereturv refused to 
compl with Mr. King - reeptiest either te puts the elaim 
or to refer it to the Court of Claim- Phe Seeretary states 
a fact which has never been disputed, and was ree vrnizend 
inthe trialot Mameey vs. Cnited States, supra, viz, that 
* Creory Alexander PRaariasaan was the first informer against 


the Hlouston and Texas Railway ¢ OPP, and that the 


information given by him led to the recovery from said 
company of penalties amounting to $5,000.” 

The Secretary asserted that he is not bound by the con- 
struction of the said repealing law made by his prede- 
CeESSOF : 

Nevertheless as the construction referred to has 
been applied, as Tam intormed, to a large number 
of cases, and bas been acquiesced in from 1875 to the 
pre serit time, | preter not to set it aside without the 
authority of a judicial construction, and therefore I 
decline to award or order the peavinbent of the share 
claimed by Mr. Ramsay in the above ease, 

The position of claimant is that the said letter of the 
Secretary is a decision by the Seeretary that claimant ts 
entitled to his share as informer, and that the same should 
be paid to him; that the refusal of the accounting officers 
to pay in accordance with such fact is unwarranted, and 
the Court of Claims has jurisdiction to enforee payment ; 
that the decision of the Treasury Department that Mr. 
Ramsav was not entitled to receive S1 700, ly reason of 
the repealing statute aforesaid, is wrong; that notwith- 
standing such repealing act the informer’s share under the 
act of 1866 is legally due claimant. 

The position of appellant is: 

(1) This case is the same and based on the same evi- 
dence ils presented In the case of Cy, Al rander Ramsay Ve. 
United Stotes, reported in 14 Court of Claims Report, page 
367. Thedeeree in that case was that the petition should 
be dismissed. There was no appeal taken by claimant to 
this court. The judgment of the court below was there- 
fore final. The subject-matter of the claim is rex adju- 
dicata, 
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(2) That the letter of the Secretary of the Treasury Wiis 
not a formal adjudication. 

(3) That the letter of the Secretary was in effect a re- 
fusal to comply with claimant's request that the amount 
claimed should be prnicd, or to refer the question to the 
Court of Claims under the provisions of section L063, 
Revised Statutes. 

(4) That the <aid letter of the Sceretarv contatmed an 
absolute refusal to disturb the rulings already made in 
this case by thie Department, althonul le asserted his riche 
ti do =) if i lis disere Tteoti hie desire d te do =«), 

(->) That the Secretar Wilts riolit in roling that the act 
of July 133, IS66, <upra, so far as feos te te prriel tnform- 
Ts Is concerned, Is repealed I» ~ ction aot thie net of June 
), Isc. we pren, ane that by reason of sueh re |» | claim. 
ant is not entitled to 81.700 for informers’ fees, 

(6) That independent of anv ryt that might be de- 
rived by claimant underand by virtue of said law of DS66, 
there is te leva elation ou the prart of the clarmant, That 
as Ly provisions of the aet of DS660 ne rreht vested on 
thy informer until the anomnt of thy }™ realty I~ fined. ither 
by judgment or COM PPOnL Ese, the om ' al of that portion of 
the statute relative te informers fees would leave him 
without leval right or remedy, 

(7) That prior to the settlement of the elaim igristtist 
the Houston and Pexas Central Railway ¢ COPPE ERATE the 
statute authorizing the perv repent of informers fees im ae- 
cordance with the act of TS66 was re }e aled. That, there- 
fore, at the time of <uech repeal rer ie oral rio fit or claim had 


vested in claimant, 
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The position of claimant was sustained by the opinion 
and judgment of the Court of Claims. 


ASSIGNMENTS OF ERROR, 

The court erred : 

(1) In overruling the demurrer. 

(2) In rendering judgment in favor of claimant. 

(3) In not deciding that the case presented in claimant’s 
petition with the letter of the Secretary of the Treasury 
to George A. King, esq., attached as an exhibit, is res ad- 
judicata, 

(4) In holding (Ree., p. 8): ° That the Secretary did, on 
November 6, 1885, decide all the material facts in the case, 
and that claimant’s intestate was entitled to 1,700, the 
informer’s share under the aet of TS66, and that was all 
he Wits required or authorized te decide under that net. 
There was nothing more tor him to decide, but there was 
something more for him to do, to wit, to make payment 
accordingly.” 

(5) In holding: “Phe question whieh the Secretary has 
failed tw decide, to Wit, whether the act of TS72 forbids 
the payment of the informer’s share, is a question which 
he was not required or authorized to decide under the aet 
of 1866.” 

(t)) In Theol (distnissing the petition of claimant for the 
reason that seetion 17% of the clef of Jane 30, 1864 (015 
Stat. 1... 505). as amended by the def of July 15, 1866 


(14 Stat. L., 145), under which the claim of Ramsay is 


founded, Is repealed ws section oped of the Act of of ine ‘). 


I8e2 (17 Stat. L.. 256). 


(4) In holding (Ree, }?. G):* The law ciVvVing a penalty 
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was not repealed. It was the power to promise an in- 
former the share of a penalty that was repealed.” 

(8) In holding (Ree., p. 10): “ When the Case of Ramsay 
(14 ©, Cls., 337) was before the court several vears ago, 
and was dismissed for want of jurisdiction, the Seecre- 
tary of the Treasury had made no decision on the merits 
in favor of the claimant, and we held that such a decision 
in the matter intrusted to hi< determination in the act of 
1866 was necessary before an action could be maintained 
by one who claimed to be an informer, 


BRIEF OF ARGL MENT 


| - this (tint ser adjpudiata f 

It I~ held hy this court in Hlughes vs. (nited States (4 
Wall., 237): 

In order threat it yucky nt mav constitute a bear to 
another suit it must be rendered in if proceeding Ln 
tween the “lithe partie = oF thy ir pr iIVies, and the provtrat 
of eonrroverss ir the =ihitier 0) boeothy ‘iimt’s, ane rritist 
bye dete rotned cont the Phie rits. 

In the ease of Purecket (iy. Vv. Siekels 6 Wall... 2) tt 16 
held : 

It fiitist appear hy the reeord of thy prior ~uit theat 
the particular controversy sought to be coneluded 
was necessarily tried and cdetermained, 

\- it credne ral rule : if a ostiift ie clistut=se«ad for woot of }tl- 
riscliction. stich listitssal Im [}¢) borat feo i ~tilese cy ene nt aetion, 
Bat either the court must have atterward- aequired juris- 
dhetion of the subject-matter or stilt tritiet ir brouglit in 


a court having such jurisdietion Phe pomt in contro- 


10 


versy must not be thesame. The same court, upon the same 
facts, between the same parties, cannot be required to de- 
termine whether or ne it has jurisdiction of same case an 
indefinite number of times, 

The same subject-matter involved in this case was pre- 
sented by petition to the Court of Claims, and has been 
dismissed by the court for want of jurisdiction, — [tis sub- 
mitted that the judgment of the court is a finality upon 
that point, and is a bar toa subsequent action in that court 
between the same parties upon the same state of facts for 
the same cause of action, without it affirmatively appears 
that jurisdiction has subsequently been aequired by the 
court, 

The original suit instituted by Ramsay, reported in 14 
Court of Claims Reports, page 367, and dismissed for 
want ot jurisdiction, Is for the sallnie’ Case of action based 


ol precisely the silthe facts presented in the ease ut bear, 


The present Secretary of the Treasury, in his letter of 


November H, TSS, Supra, asserted that from the evidence 
on file in this ease it clearly appears that Mr. Ramsay was 
the first informer against the Houston and Texas Central 
Railway Company, and his information led to the recov- 
ery of penalties amounting to 85,000, 

This information, derived from the Seeretary, is magni- 
fied by claimant Inte il formal decision thpon which tw base 
the present suit, 

It was before the Court of Claims in first trial as shown 
by the facts found. Finding IT (14.C.Cls., 369) is as tol- 
lows: 

Upon information first given by the claimant to 
the Commissioner of Internal Revenue, atter said cir- 
cular was issued and communicated by him through 
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a supervisor of internal revenue to a United States 
district attorney, and at the request of said supervisor, 
the district attorney brought suits against the Tlous- 
ton and Texas Central Railway Company ino the 
United States court for the eastern district of Texas 
for forty penalties of S100) eneh, lleged ta lve due 
because the COPED DATES bist | THe frenedule nt returns of 
receipts, Which said suits werecompromised in dune, 
Isc, before judgment, by thie pavinvent to the cde- 
fendants of S5.000 a5 or tn lien ot |" palties, SO OVDS7 
for tax unpaid, SPSSE.95 for interest thereon, and 
Se 2) for costs of court: incall, SLOO02.08), 

The same tacts are admitted intthe letters of Conmunis- 
sloners Donglass and Pratt, of the Toternal Rewvenne 
Bureau, approved by the Secretary and printed in the re- 
port of the case on pages S69 and S70 of 14 Court of 
Claims Reports. 

It is mot in clispouts that inves ‘ie nedent of the letter of the 
Secretary of the Treasury te Mr. In irigy, the foet<, ao the 
Two }™ fitters, per ~t titel in tha (curt of ¢ learns, are ith ~tib- 
stance the “lithe, lt appearing trom the reeord that the 
Information contammed in that letter was before the court 
in the former trial the exact prvtnit 1 COnPPOVEers\ alreneds 
decided and reported mm old Court of Claim- Reports, 
supra, is again presented. Tt appears by the findings in 
that case that the action of the Commissioners was itp) 
proved Lh thy Secretary ot the Treasury, Thi present 
Seeretary my ohiis letter refuses to disturb thi rulings 
made. In the opinion im 14 Court of Claim- Reports, 
Ru pre, the court held that had it not been for this 
repeal of the statute of 1866 the claimant “ would) seem 
to be entitled to the sum of S1.700.° The information 


upon the obtaining of which so much stress is laid was 
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therefore judicially recognized in that case, and yet the 
court dismissed the petition for want of jurisdiction. The 
power of the Secretary of the Treasury to determine the 
legal effect of such repeal is recognized. (14 ©, Cls. R., 
573.) The court below is therefore in error in stating 


When the case of Ramsay (14 ©, ls. BR. 367) was 
before the court several vears ago, and was dismissed 


for want of jurisdiction, the Seeretary of the Treasury 
had made no decision on the merits in ftaiver of the 
claimants. 


The tact that Ramsay was the first informer was as 
fully recognized in that case asin the letter of the present 
Secretary, 

There seems to be an assumption in the opinion of the 
court below tuat the question of merits in Ramsay's Case 
is contined solely to the fuet as to whether hie Wits atl in- 
former, and his information led to the recovery of the 
penalty. [tis submitted that, whatever might have been 


his services, if his legal right was defeated by the repeal 


ot the statute of | Shh. the decision ot the Secretary ot 


the Treasury to that effeet is a decision involving the 
merits of the case, 

The court held) in the Ramsay Case, ««pra, under the 
power conterred upon the Secretary of the Treasury by 
the act of 1866, that he “shall determine whether any 
claimant is entitled to anv such share as above limited 
and to whom the same shall be paid,” vested the exelu- 
sive jurisdiction as to the determination of such thets in 
the Secretary of the Treasury, and the petition was there- 
ipo dismissed, The point then deeided= is the point 
again raised by the present petition and the letter exhibit. 


It is a controversy adjudicated, 
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Such adjudication, it is submitted, is conclusive on the 
parties. Whether the judgment of the court is right or 
wrong, it is binding on the parties. Claimant’s remedy, 
if he believed the court inerror, would have been to appeal 
to this court, 

An essential principle is that the action of the court 
Is conclusive, even if it could Le ~hown te be erro 
neous unless ina direct action to reverse the judgment 
by appeal or by some other legal method as to the 
parties and the issues. ( Welle, Res adjudicata, p. A, 
and cases therein eited, 

If this court decide that the case at bar is res adjudicata, 
then, even if the decision reported in 14 Court of Claims 
Reports, page 371, is erroneous, the claimant in the present 
suit is bound thereby, the decree made in this case by the 
eourt below should bye reversed, and the (jine’ remanded 


with directions to dismiss the petitions, 
11. 


Such decision has licacl thie foree of law since it Wills 
rendered in PSG). It his been « rititled te recog mition iis 
a guide in determining the judicial powers of Department 
officers. If the eourt Wie correct it it decision Lipo eX 
actly thr “cite tuets being pres rite«l in th present bi Be 
the petition should have been dismissed on the grounds of 
the prior decision, The very learned opinion delivered 
in support of such deetsion and re porter mn 14 Court of 
Claims Reports, page 371, is presented to this eourt in 
Stipyprort of the present apy al, It does not, Ly HV Meats, 
follow that because the Seeretary referred to judicial action 


and assumed that his letter would authorize it. that such 
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assumption was correct. He lett the case in exactly the 
same condition in which it was when his attention was 
called to the matter. 

If judicial construction ” of the matter was desired, 
the proper and obvious way to obtain: such construction 
was to refer the matter to the Court of Claims under the 
provisions of section 1065 of the Revised Statutes. 

The holding in the court below that the Secretary of 
the Treasury, under the provisions of the act of 1866, is 
not required or authorized to decide whether the aet of 
[872 forbids the payment of the informer’s share, is not 
tenable. He is required by act of 1866 “ to determine 
whether any claimant is entitled to such share,” &e. Such 
question could ouly be passed upon when the case was pre- 
sented to the Seeretary, and to determine such question, 
the facts of the case, together with the existing law at the 
time, were necessary factors. The court below could only 
obtain jurisdiction to enforce an award of the Secretary. 
The finding a tact in a case is not an award. If no de- 
eree is made there is no decree to entoree. It this court 
sustain the principles decided in the opinion rendered in 
14 Court of Claims Reports, page 371, then a judicial con- 
struction of the repealing act of ISi2, supra, Is Theol requi- 
site, the deeision oft the eourt below should be reversed, 
and the case remanded with directions to dismiss the pe- 
tition. 


But it is urged by appellant that the ruling and de- 
cision of the Secretary of the ‘Treasury that, by reason of 
the re pealing act of I872. claimant is not entitled to in- 


le 


former's fees under the provisions of the act of LS66 ts 
correct. Under the following provision of the act of 1866 
no right to payment could vest inan informer prior to 
judgment or compromise : 

It is hereby declared to be the true intent and 
meaning of the present and all previous provisions 
of internal-revenue acts granting shares to informers 
that no right accrues to or is vested in anv informer 
In anv case until the fine, penalty, or forfeiture in 
such case is tixesl by judgment or COM Promise and 
theamount and proceeds shall have been paid, when 
the informer shall become ensuled to his lewal share 
of the sam adjudged or agreed upon and received: 
Provided, That nething herem contained shall bee 
construed to limit or affeet the power of remitting 
the whole or any portion of it tine, penalty, or for- 
feiture conterred aon) the Secretary of the ‘Treasury by 
existing laws, Be 

Not only did no right vest in’ Mr. Ramsay prior to 
the date of the COM Promise, but the Seeretarv of the 
Treasury hive the prower ut anny tite te de prive lien of the 
benefit conferred upen him as informer by remitting the 
penalty, NO, 

It is admitted that where a perfect right of aetion bias 
vested the repeal of astatute will mot divest tie right. 
In this (sist, howe r, he rivelit lial vested, (‘laimant’s 
entire claim is founded on the statute and subject to its 
provisions, at lias reed real no servies re cognizable by 
the law independent of its provisions. 

But, independent of the express terms of the statute, 
he would not, as an informer, have mv invested right in 
a penalty until after judgment, 


Much stronger cases than the present were decided ad- 


lt 


versely to informers by this court. (Confiscation cases, 7 
Wall., 454.) Judgement in a number of these cases had 
been found tn favor of the United States and for the use 
of the informer. This court held that the informers had 
no such vested interest as would prevent even the remis- 
sion of the penalty after judgment, and the cases were dis- 
missed on motion of the Attorney- reneral, 

A detendant is discharged by the repeal of the law. 
(Norris Vs. Crock £ 1°} How, {)- lnited Slates vs, 
Mann, 1 Gallison, 177.) The section of the statute au- 
thorizing informers’ pay being repealed, the power of the 
Secretary to direct praavinent Is, is a COTPSECLECe, pone, 
The claimant had rendered no service recognizable at law. 
even had he rendered such serviee, no right having vested 
in him prior to the repeal of the statute, he would have 
ho legal claim under the statute. The measure of value 
for the service was created by the statutes. The statute 
beiny repealed, no measure of damage CXIsts, No judg- 
ment can be rendered ina suit after the repeal of the act 
under which it was brought. (Aa parte MeCardle, 7 Wall., 
506-514, and cases cited, viz, Norris vs. Crocker, 13 
Hlow.. $24) lnsuranes FoOmpany We bitchie, ) Wall. O41.) 
As to effect of repeal of statutes, see Sedgwick on Statu- 
tory and Constitutional Law, p. 129, ¢f sey. 

Issue is taken with the court below in the conelusion 
based on an examination of the above authorities, viz: 
“The authorities cited relate only to cases where the law 
eiving a penalty ix repealed. There is no doubt that the 
repeal of a statute puts an end to all actions unc r it. 
That is not this case. The law giving a penalty was not 


repealed, It was the power to promise toe an informer a 
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share of the penalty that Wil repealed.” The error of 
the court below is manifest upon an examination of the 
law: a distinetion without a difference is made. 

By the Act of 1866 (14 Stat. L., 145) it is provided : 


Aud when not otherwise provided for, such share 
as the Secretarv of the Treasury shall by general 
regulations provide, rhe exceeding corne’ HOdet s hor 
more than 85.000 tn any one case, shall be to the use 
of the person, to be ascertained by the court, which 
shall first inform of the cause, matter, or thing 
Whereby such fine, penalty, or forteiture shall have 
been imenurred ; and when anv sam is paid without 
suit, or before judgment, in lie of tine penalty) or 
forteiture, and a share of the same is claimed by any 
person as informer, the Secretary of the Treasury, 
under general regulations to be by him preseribed, 
shall determine whether any claimant Is entitled to 
such share as above limited. and to whom the same 
shall be paid, and to make payment accordingly, 

Section S& of the clef of June 6. 1ST72Z (17 Stat. L., 
956). 1s broad and unmistakable tn its terms. 

Soomuch of section one hundred and seventy-nine 
of the act of July thirteenth, eighteen hundred and 
SIXEV-SIN. iis provides for TTL thes to informe rs be, 
and the same is hereby, repealed, 

The rey alot the law of S66. so far as \Ir. Ramsay 
is concerned, itis submitted. i absolute. uneonditional, and 
unqualified, 

It is true that by said section O° the Comunissioner of 
Internal Revenue. with the approval of the Secretary of 
the Treasury, is authorized to pay such sums as may in 
his judgment be necessary. As to whether anv sum shall 


] ‘ Y a, 
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be paid Is it subject for the diseretion of the Commissioner 
of Internal Revenue. It is in no sense a reservation of 
the powers conferred on the Secretary of the Treasury by 
the act of 1866: It is a new power conferred on the Com- 
missioner of Internal Revenue by the act of 1872. The 
power thereby conterred Is het retroactive but Is prospect- 
ive as to its operation, The power so conferred on the 
Commissioner in hw degree limits the toree and effect of 
the repeal, Nor does the proviso referred to by the court 
(sec, 46, 17 Stat. L., 258) in any way modify or control 
the full foree and effect of the repealing act so far as it 
relates to the payment of informers’ compensation, Such 
proviso isin eflect a saving clause for the Government, not 
for informers, 

By the act of 1866, upon which this claim is founded, 
the Secretary of the ‘Treasury Is required — determine 
whether any claimant is entitled to such share as above 
limited, and to whom the same shall be paid, and shall 
make payment accordingly.” 

It there was any doubt upon the question as to whether 
the Secretary of the Treasury had determined that claim- 
ant Is not entitled to a share of the penalty, such doubt Is 
set ut rest by the letter of November H, TStb, of the See- 
retarv of the Treasury to George King, esq., in which he 
savs (Ree. p. 8): 

| decline tw award or order the peavtnne nt of the 
share claimed by Mr. Ramsay in this case, 

It is submitted that the court below is in error in hold- 
ing— 

That the Seeretarv of the Treasury did,on Novem- 
ber 6, 1866, decide all the material facts in the CASE, 
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ana that the claimant's intestate was ¢ untitled to S17, 
the informer’s share under the act of 1S66. That 
was all he was required or authorized to decide under 
that act. 

It it were true that the Secretary had decided that 
claimant was entitled to be paid, his tailure to award or 
order payment might, as suggested by the court below, 
“be the very fact out of which jurtsdietion would arise.” 

But did he decide that claimant was entitled to such 
share? The decision of the sceretary, it Is -ubmitted, 
was the reverse. He approved the action of his prede- 
COS =OTs ane the comstruction them-totore ciVven to the re- 
pealing act of IS72Z. He SVS: 

[ preter not to set it aside without the authority 
of a judicial construction, and theretore | decline to 
order or award thre prea ment, We, 

Betore il COMTPAPS judicial construction. bs rive nto the 
act, he thi retore holds that claimant ts not entitled te such 
share. 

It js submitted that the rinedortnye nt oft the secretary of 
the Treasury, that the claimant is net entitled to compen- 
sition under the scl “tot Tih, th reciept its Wr preci 
by the act of IS72, 15 correct. Tt is submitted that no 
legal richt has vested in claimant for ans portion of the 
penalty obtained by compromise. That if he is aggrieved 
he must look to Congress and not to the courts for his 
remedy, 

Respecttully, 

A. H. GARLAND, 
ilorney-Ceeneral, 


r. P. DEW EES, 
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Supreme Court of the United States. 


OCTOBER TERM. 1586. 


THe UNItep Staves, appellant. 


o. 
Saran FE. Ramsay, widow in community, ») No. 1031, 
and Anna KE. WaaGner,. heir. of GG. ALEX- 
ANDER RAMSAY. deceased = 


BRIEF FOR APPELLEES. 


a 
Statement of the Case. 


The claimants, as person ‘| representatives of (;. Alex- 
ander Ramsay, deceased, recognized as such by the proper 
probate court in Louisiana, Where he resided at the time 
ot his death, tiled their preetitienns in the Court of Claims 


December 18, 1885. alleging the tollowing tacts (Meeord, 
p. 1): 


“Said a. Alexander Ramsay onthe 2Uth dav of April, in 
the vear IS71, being cognizant of the tact that the Llouston 
and ‘Texas Central I uiwas Clomipany, is cor perial onaol the 
State of Texas, had committed trand- upon the nternal 
revenue of the United Sta and was indebted to the 
United States in a large amount for back taxea, and that 
by its said frands and non-pavinent of taxes it had become 
liable to heavy penalties, fo witopin the sum of $40,000. 
and having Upon imquirs rnade bv him been furnished 


by the Commissioner of Internal Revenue with a cireu- 
lar, issued by the Secretary of the Treasury, prescribing 
the rewards to be paid to informers who should give 
Information in regard to causes of that character, did inform 
the said Commissioner of Internal Revenue of the frauds 
and delinquencies aforesaid : ana thereupon the attorney 
of the United States for the Eastern District of Texas 
brought suits in the name of the United States im the [is- 
trict Court of the United States tor said district against the 
said Houston and ‘Texas Central Railway Company tor forty 
penalties of one thousand dollars each, which said suits were 
compromised in June, IS¢4, betore judgment, by tne pay- 
ment by said railway company to the United States of 
815.694.0383: which sum was divided or distributed into the 
following items: So .000 asor in leu ot penalties ; 85 521.87 
tor tax unpaid; $1,854.95 tor interest thereon, and $3,537.2 

for costs of court.” 


At the time Ramsay gave this information it was pro- 


vided by statute as follows: 


” That, where it 1s het otherwise provided for, it shal] be 
the duty of the collectors, in their respective districts, and 
they ite hereby authorized, te Pprosectte for thie recovery 
of anv sum or sums that mav be torteited; and all fines, 
penaltics, and forfeitures Which may be imposed or incurred 
shall and Thay be sued tor and recovered, Where not other- 
Wise provided, in the nume of the United States, in any 
proper form of action, or yy any appropriate TOM «of pro- 
ceeding, before un Circuit or District Court of the United 
States for the district within wineh said fine, penalty, or 
forteiture may have been incurred, or betore any court of 
competent Jurisdiction, And where not otherwise pro- 
vided for, such share as the Secretary of the ‘Treasury shall, 
by genera! regulations, provide, ret exceeding One moiety 
Dor more than five thousand dollars It} any one Case, shall 
be to the use of the person, to be ascertained by the court 
Which shall have imposed or decreed any such tine, penalty, 
or forteitture, who shall first inform of the cause, matter, 
or thing Whereby such fine, penalty, or torteiture shall have 
been incurred ; and When anv sun is passa Without suit. or 
betore judgment, in frien of fine, pen//y ipenalty)}, or for- 
feiture, and re | shure ot the same Is claimed o anit person 
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as informer, the Secretary of the Treasury, under general 
regulations to be by tim preseribed, shall determine 
Whether anv claimant is entitled to such share as above 
limited. and to whom the same shall be paid, and shall 
make payment accordingly. [tis hereby declared to be 
the true intent and meaning of the present and all pre- 
Vious provisions of internal revenue acts vrantiog shures 
to informers thisat he right necerues to or is vested in any 
Informer in any ease until the fine, penalty, or forteiture in 
such Case is tixed bv judgment or COTM POISE aud the 
mount or proceeds shall have been praia, When the in- 
former shall become entitled tor tiis leur! share of the Stlth 
adjudged or agreed upon and received: Proruled, That 
nothing herein contained shall be construed to limit or 
attect the power ot retuitting thie Whole Or any portion 
of a fine, penalty, or forfeiture conterred om the Secretars 
of the Treasury by existing laws.” (Act of July 13, 1866, 
14 Statutes at Large, 145, 146 


This act Was repealed June 6, 1872, the thirty-ninth see. 


tion of the act approved on that date pro ihing us follows: 


“That so much of section one Lundred and seventy-nine 
of the act of July thirteenth, eivtiiieen ti indred and sixtv- 
SIX, ikss Provides tor ticoleties to imlortiers byer, und the same 
Is hereby, repealed ; ana The GC commissioner «of frternal 
Revenue, with the approval of the Secretary of the Treas- 
urv, is hereby authorized to pay such sume, not exceeding 
in the aggregate the amount appropriated Therefor, as may, 
In his judgment, be deemed necessary tor detecting and 
bringing to trial and punishment persons guilty of vielat- 
ing the internal revenue laws, or couniving at the same, 
In Cases Where such eXPenses are not otherwise | Provided 


tor yy law: and tor this prrirpredse there is here \ ap pros 
priated one haondred thousand dollars. or so much thereof 


us mav be necessary, outlet anvotmonevoin the Treasury 
not otherwise appropriated “i lf Statutes at Large, Zot, 
Zot.) 


By section 4h) of the siatie act I ti be it Was provided 
“us tollows: 


“That all acta and parts of acta inconsistent with the 


provisions of this act are hereby repealed: Prorued, That 
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all the provisions of said act shall be in force for levying and 
collecting all taxes properly assessed, or liable to be assessed, 
oraceruing under the provisions of former acts, the right to 
Which has Aasalready accrued,or Which may hereafter accrue, 
under said acts, and tor maintaining, continuing, and en- 
forcing liens, fines, penalties, and forfeitures incurred under 
and by virtue thereot. And this act shall not be construed 
to attect any act done, rioht acerned, or penalty incurred 
under former acts, but every such right is hereby saved ; 
and all suits and prosecutions for acts already done in viola- 
tion of any tormer act or acts of ( ongress relating to the 
subjects embraced in this act Trak be commenced or pro- 
ceeded with in like manner as if this act had not been 
passed.” 


The petition proceeds (pop. iE angh 


‘Thereafter, in 1875 and 1876, the said G. Alexander 
Ramsay made application to the Secretary of the Treasury 
for it share ot sitll Stltri sO received in compromise, but 
no decision Was made by the said Secretary of the Treas- 
ury on his said application, and the said application re- 
mained pending in the said Treasury Department betore 
the said Secretary until the vear IS885, when said Ramsay 
applied to the Secretary of the Treasury to take iy sald 
claim to ascertain, as required by law. whether the said 
Kaimsav Was,or Was not, the Informer,to determine the share 
tulling due to hiivn us such under the terms of the aforesaid 
circular; and has lng determined these questions, either to 
order the claim paid or to refer the clatm, under section 
10038 ot the Revised Statutes of the United Stites, to this 
court for adjudication Siald Secretary bicat ig been thus 
requested tw decide this question, did. (oT) the SIXth day ot 
November. in the vear 1TSS85, adjudicate and decide that 
sald Ramsay Was the first informer against the aforesaid 
railway company; that the information given by him led 
to the recovery [Poth sa COMLED MATIN iy] penalties cthie inting 
to tive thousana dollars; and that the inftormer’s sh ire of 
that amount Was one thousand seven hundred dollars, 
Said Secretarv, however, While taaking the said award, 
declared that he preferred bot to order the pavinent crt 
the suid amount without a judicial construction trom: this 
cuurt of the question Whether the 17th section of the act 


of June 30th, 1854, as amended by the uct of July 13th, 
}866. Was or was not repr aled by the 39th seetion of the 
act of June Oth, ISTZ. as to cases in which information 
briacd heen ri Vert prior to the prdssitgre of the last-named uct. 
Dat the said Secretary tiade his decision as aforesaid 
Lipron the question of tact us to the proper Iniormer with 
the avowed object and porpose of obtaining trom this court 
a pucdictal construction of the said O&th section of the aet 
ot June Oth, 1s; 2. Which const! retion, its applied to the 
present cuse, this poetat th ds Pea tiled to cvlytiain The 
claimants Lherelore claim, ineder and Dy Virtue of the said 
decision and award made by the Secretary of the Treasury, 
Which decision is annexed to this petition and made a part 
thereot, one thousand seven hundred dollars. In case, 
however, this blonorable Clortrt stall decide that these 
Claimants are not limited in amount bv the terms of the 
award of the said secretars of the ‘Treasury, then these 
claitnatits ‘ leaitey that the ammount of the said G Alexander 
Kuatusa\s share shicotiled Lpee COptbayy tend taproot the entire 
amount obtained by the United States trom said railway 
Cotipany, and the claimants aver that the amount pre. 


scribed by the omginal circular of August 14th, 1806, was 
the sum of two thousand eight bhondred and titty dollars 
on the first twelve thousand dollars, and five per eent. on 
ail covet twelve Poyousadl de irs, thang the stiare of sual 
Ramsay on the said fifteen thousand six) handred and 
binetV-four dollars und three cents the sum of three 
thousand and thirt\-lour dollars and seventy cents, Shich 
iatiieetiut Thies eliaaldll 


"The said G Alexander Rats iV, in bis lte-time, atter 


fii tier ton colotaadte saatisiactory action Trot the ‘Treasurs De- 
partment, did, on the Sd dav of September, 1877, file a 
claims in thos Plonorable Court to recover the amount of 
lis share as intormer, Whieh clan, tor the reason that the 
secretarv of the iz eae ir y fish ! t Vel gs ertained ana dle. 
cl I Triist Sab i bocatiisca Vitis Tlie niormer in the cuse, or 
wh), Thiet Thiers Nits ahs rade er, Wis Tet this i] morable 


Courton the oth dav otf Mav. DS@i*. dismissed for want of 


The lettes t the Secretary of the lTreasur \ making the 


decision’ above referred to is contained in the record as an 
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exhibit to the petition (pp. 5, 6), and states that * it clearly 
appears from the evidence on file in this case that your 
client, George Alexander Ramsay, was the ‘irst Informer 
against the Houston and Texas Central Railway Company, 
and that the intormation given by him led to the recovery 
trom said company of penalties amounting to 35,000.00. 


‘The intormer’s share of that amount would have been 
$1,700.00 under the schedule of shares prescribed by the 
Secretary of the Treasury in a circular issued by bim Au- 
gust 14, 1866, pursuant to the authority conferred by see- 
tion 179 of the act of Jane 30, 1864 (15 Stat. 305), as 
amended by the act ot July 15, 1866 (14 Stat. 145). This 
amount Was not paid, because said section 179 was repealed 
by section 389 of the act of June 6, IS72 (17 Stat. 256), 
Which took effect August 1, 1872 (section 47), and the 
Department held, under the wording of said section 179, 
viz.: * That no right accrues to or is vested in any in- 
former in any case until the fine, penalty, or forfeiture in 
such case is fired by judgment or compromise, and the 
amount or proceeds shall have been pud;” that unless the 
amount of the fine, penalty, or forteiture had been both 
fired ana pad to the (sovernumenrt prior to Angust mM 1872. 
no share of the same could be paid to the informer; and 
that as the case in question Was not compromised until in 
IS74, Mr. Ramsay was not entitled to receive the allotted 
share. 

” That thie present Secretary Is pot bound to accept and 
act upon this constraction of the law, is made plain by the 
decision of the Supreme Court of the United States in the 
ease of The United States vo Macdaniel (7 Peters, 1), wherein 
it auld: ’ [t will not be contended that One Secretary has 
not the same power as another to give a construction to 
an act Which relates to the business of his Department.’ 

” Nevertheless. iis the construction referred to has heen 
applied, as [ am intormed, to a large number of cases. and 
has been aeqmiesced in from 1875 to the present time, I 
preter not to set it aside Without the authority ofa judicial 
construction, and theretore [ decline to award or order the 
pavinent of the share claimed by Nir. amesay In this case. 

“Tt is presumed that apon this official action vour client 
will now be in a condition to prosecute his claim in the 
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Conrt of Claims, and that that court will have full juris- 
diction of the case.” 


The personal representatives of the Informer, Ramsay, 

oe having filed their petition it the (Court ofl Claims, setting 
up this award of the Secretary as the foundation of their 

action, the Urnited States demurred |’. ty) The Court of 

’ Claims overruled the demurrer (p. 11), and the Govern- 
ment declining to plead too thie petition, ja lvrient Was en- 

tered i}. P}) in taver of the claimants for the amount 

awarded by the Secretary aus the intormer’s share of the 

penalty, $1,700.00. The United States therenpon appealed 


to this Court. 
il. 
Brief. 


The nght of the claimants in their representative Capacity 
fo tmuaintain this action was not contested in the Court 
below, and is not contested bere. 

The law of Louisiana, discarding the cumbrons methods 
of the conmnon law in the cause of the adtiuiristration of the 


, *; 


' fhe succession of the 


Stccession of «choc asec pers tis Vee sis 
lnitestate directivin bis Widow and bers, Whom it anthorizes 
to tuammtain every action which the deceased himself might 


have ralntained 4d Ldison \ N\ mm Oprleans Nir: Bink, 
| 15 La. 527; Le Page vo New Orleans Gis Light & Binking 


| Co..7 Rob, 183; Bryn v. Atchison, 2 La. Ann, 462; Sue- 
cession of Story, 6 Las. Ann. 502; Sauces nof Dupuy, i La. 
Ann. 572; Succession of Vick, 19 La. Ann, 75; Suecession 
of Walker, 32 La. Ann. 321; S ion Of Hebert, 33° La. 
Ann. 1099; Succession of Barumygarden, 35 La. Aun. 127%, 

iii 5 ys 
the app lieation of the Louisiana law of succession to 


claims against the United States has been fully recognized 
b>) this (Co it T 4 ae hi ‘ . lle [ >. = see. uiao, 


Rando; Av. Lonited Nfates,. | + 


The petition, whose averments must be for the purposes 
of this case accepted as true, sets forth the fact that Ram- 
suv, the decedent, gave information to the Commissioner 
of Internal Revenue of certain frauds which were being 
committed by the [Houston and Texas Central Railway 
Company, doing so upon the faith of a circular issued by 
the Secretary of the Treasury under authority of the act of 
July 13, 1866, hereinbefore quoted; prescribing the rewards 
to be paid to informers. That act vests in the Secretary of 
the Treasurv the duty of determining, When any sum is 
paid before judgment in lieu of penalty and a share of the 
same is claimed by any person as informer, whether any 
claimant is entitled to such share, and to whom the same 
shall be paid, 

[t appears that, athough Ramsay filed his appheation 
to be recognized as informer and paid his share, in 1875, 
no decision Wiis made Dy the Secretary ot) lis application 
until I885, when he again applied to the Secretary to take 
Ny) his claim, ascertain Whether he was or was not the in- 
former, determine the share talling due him under the 
terms of the Secretary's cireular, and, having determined 
these questions, either to order the claim paid or refer it to 
the Court of Claims tor adjudication The Secretary, by 
letter addressed to Ratnisay’s attorney, adjudicated and de- 
cided that Ramsay was the informer; that his share under 
the terms of the Treasury circular was $1,709.00, but that he 
preterred to obtain a radicial construction of the act repeal- 
Ing informers’ shares, and suggested that upon the decision 
made by him the clarmant would now be in a condition 
to proceed in the Court of Claims, and that that Coart 
would now have tall jurtadiction of the ease. 

1: 


There are two principles applicable to the decision of 


this case Which appear to us to be somewhat lost sight of 
by learned counsel tor the United States. The first 18, that 
a demurrer admits all such matters of fact as are suth - 


ciently pleaded, Tvler’s Stephen on Pleading, 159, 160; 


% 


Sullivan v Tron Nv ;" Minny cz. pent = pet. ‘The 
second is, that published reports of adjudged cases, whil 
thev may be reterred to as CXposilorns ot law TED rOEE thie 


facts there disclosed, are notevidence of those facts In ote 


amp 
CUSES, Mirckay v. Euston, 19 Wall. o19, 632 
bearing these principles iti ripinned, We proceed Tam eoNiatentine 
the detense of res padicats supposed DV counsel to arise oul 
ot the judgment of the Court of Claims ina perder stil «de 
cided by that Court in IS7% The petition (p. 2) alleges, 
and the demurrer (}?. >) acloiits, the facts as to this suit. as 
follows: 
“The suid Ge. Alexander Ratusaat in tis life-time. attes 
failing to obtain satistactoryv action trom the Treasury De- 
paartinent, did, on the third day ot September, ISia. tile a 
claim on this llonorable (lourt to recover the anmiount of 
his share as informer, which claim. tor the reasou that the 
Secretary of the Treasury had not vet ascertammed ame ce 
cided that said NRcarnisaas Was the lnfortuerelh thie Cuse, al 
a Whether there Was anv informer, was by this Llonoratle 
Court on the doth dav oft \lay. IS7f'. clistiissed tor want of 
jurisdiction.’ 
It there are anv statetnents of tact in the Pesprorterad i 
ot Ramsay v. United Stats. 14 C. Cls. 367. in conflict with 
these or any other allegations cnt Tlie prert Theos ita ttil- use’, 
the latter must be wecepted us the true facts of the ciase, 
and the tormer disregarded 
The petition shows distinctly on its face that the dis 
missal of the pmor suit brought by Ramesay un his life-time 
Was for Want of jurisdietion, on the wrod that the Seer 
tary ot the Treasury bad not vet performed the duty im 
posed Upon him ty law to ** determine whether anv clan 
—e ant is entitled to such share as above limited, and to whom 


the same shall be paid.” 

The claimants, accepting that decision, went betore th 
Secretary of the ‘Treasury and obtained his determination 
under the statute as to the matters of which the Court of! 
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Claims held him to be the sole and exclusive judge. Their 
present suit is based, not upon their original cause of 
action the recovery of the money on Ramsay s Informa- 
tion —but pon the award of the Secretary, Clearly the 
claim which was before the Court of Claims in this case, 
and the one which it considered and dismissed in 1879, 
were different in a vital particular, That action was pre- 
mature, the Secretary of the Treasury not having pertormed 
the duty devolved by the law upon him, and upon him 
alone, of ascertaining the informer and fixing his share. 
This one is brought at the proper time, to Wit, after the 
Secretary has ascertained the intormer and fixed tis share. 
Where a party has brought his auction prematurely or 
informally, and it has been dismissed on a ground not 
yoing to the merits, it is alwavs allowable tor him, if) he 
Cun supply the detect, to do so and bring a second action. 
Hughes vo United States.4 Wall. 232: Gould v. Erans- 

rile ROR. Co., OL UL 8. 526; Smith’s Leading 


(‘ases, 7th Am. Ed.. vol. 2. pp. O85, 7s4. 


This brings us to a consideration of the torce and ettect 
of the award of the Secretary ot the Treasury of November 
6, ISS85, (pp. 0, 0,) Which is the foundation of this action. 
Counsel tor the United States contend that this award 
is insufficient in form 

The law preseribes no special form tor awards of this 
character , and Whenever the Secretary s unifies ith any 
appropriate manner bis decision as to who is the intormer 


, 


and the share to Which le is entitled, the right of the m- 
tortper Vests 


The award was made inthe shape of an offieral com 
‘ 


Pebtateieiationn to . aint § atforues As AP POars ony the 
. ‘ 

face of The award, if Was tiade for the express Purpose ol 

7 
, , ’ ’ ’ ' . ’ 

wivinnr tle citeaiarad ce ostrareedotre dtp the Conrt of Clams 
rye ; 

1) le Pig) ' ; ' -? : gg : : ; . »?% * +) 

j ‘ 2 tia’ ‘ ' ' 4 8 yy that { «dst richer! =e eiale they 


Cor trie it Vises Statutes Was tmiade, tut that Was not neces. 


sary. The Secretary having determined all the material 
questions In the case favorably to the claimant, the law 
itself gave the right of action to him as the person * deter: 
mined” by the Seeretary of (he Treasury as * entitled to 
such share as above limited.” 

The fact that the Seeretarv declined to order the pay- 
ment ot the share certainly does not Operate agrialtst the 
Claim as now presented. A somewhat similar question 
was before this Court in Butterworth v. Hoe, 112 UL S. 50, 
where it appeared that the Commissioner of Patents had 
decided the relator to be entitled to a patent for lis inven- 
tion, but declined to issue the patent because his decision 
In favor of the relator had been reversed upon appeal by 
the Secretary of the Interior. This Court, however, having 
decided that the Secretary of the Interior had no appellate 
jurisdiction over the deeisions of the Commissioner of 
Patents, held that a mandamus was rightly awarded to 
compel the Commissioner of Patents to Curry ont his own 


decision in favor ot the relator, ‘This Court said 


. Some question Is thade us te thie remedy, We think. 
howe er, that pinnae will fhe, and that it was properts 
directed to the Commissioner of Patents lle biad fully 
exercised lis jndgment and discretion when he decided that 
the relators were entitled to a patent The duty to pre- 
pare if, to Liat it betore the Secretary tor his signature, ana 
to countersigu it, were all that remained. and thev were 
all purely trattristertial These duties he had tained and re 


fused ta perform merely out of deterence to the claim of 


the Secretary ra) reverse-and ~t oe ‘is aT thie Len Peery coth the 
merits it faver of the relat its ‘This we have held tical fa 
Tre it Vaalie eNXNCiise The Chuse sal we «ele aris within tlie riti- 
Cit lees hc’ T ered Tb peerth i?) aT j j ; P 4 f \ i i,3f laf. } 
\\ P ae TS Be : 

at 0? as as 

= it) ¢ j 4? ; seme Thi Cisse thie ™, re far »' The l reaeati! \ li iis 


(lee ded beatin te hie thie bileortnet! his tired the wumoun 
ai fis shiare ot thy prericait received lis retusn te pra 


is hrased entire ss Ppecots cdeetgbetss as Ta Shiether tL repenmg 
. ’ 


statute has not cut off bis right to make the payment. 
See, also, Johnson £ Towsley, 13 Wall ia. 

[t cannot be held that the right of Ramsay to obtain a 
decision and award of the Seecretarv was deteated by the 
Department having at any previous time adopted and ap- 
plied to other cases a construction of the repealing act une 
tuvorable to his case, for that decision had never been made 
in this particular case, but had only been made in certain 
other CUSES | and certainly re Secretar Is brome Dy Law to 
accept a construction previously adopted by the Depart- 
ment it satistied that itis erroneous. It was so held by 
this Court in United States vo Macdanel, 7 Vet. 1. 

Nor can it be said that the Secretary had made any pre- 
vious decision in this particular case whieh prevented bim 
trom taking it Nye anne deciding the questiots Inissue:; forthe 
petition, Whose averments having been demurred to are 
admitted to be true, SUVs ip. ?) that no decision Was tiade 
by the sal Secretary on his said application, and the said 
application remained pending in the said Treasury De- 
paartinernt before the said secretary until the Veal IS85,” 
etc, 

Certainly there Was no law to compel the Seeretary to 
vive an immediate decision on the case, nor Was there any 
to prevent bim trom holding the case under advisement as 
long as he thought proper 

As to the question whether the repeal of the miorety 
stutute divested the claimant Rarisay of the mght to re- 
cover tor information viven bv himn While the statute Wiis 
in tull lite and etteet, the principles involved. in the ques- 
tion have been so trequently settled by this Court as to re- 
quire hardly miore than a reterence to Sotne of its pres ious 
decisions, I[t is true that the statute under which the in- 
formation was given declares that ** no right accrues to or 
is Vested In any informer in any case until the tine, penalty, 
or torteiture in such case is fixed by judgment or compro- 
mise and the amount of proceeds shall have been paar 
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but it adds, “ when the intormer sha// become entitled to ne 
legal share of the sum adjudged or agreed upon and re- 
ceived.” It thus not only negatives the right of the in- 
former to any share of the penalty until it shall have been 
paid, but it proceeds affirmatively to declare that upon its 
being paid the informer sha// become entitled to lis share. 

The repealing statute of IS872, even if it contained no 
saving clause, would not under well-settled principles have 
affected the claimant’s right to compensation for work done 
by him previous to the repeal; but itis accompanied by a 
saving clanse which was evidently designed to prevent 
anv implication of a desire to interfere with existing con- 
tracts, I[t saves: “* And this act shall not be construed to 
affect any act done, mght acerned, or penalty incurred 
under former acts, but everv such mght is hereby saved, 
and all suits and prosecutions for acts already done in vio- 
lation of anv former act or acts of Congress relating to the 
subject embraced in this act may be commenced or pro- 
ceeded with in lke manner as if this act had not been 
passed.” 

We may ndd, too, that at the time thos repealing statute 
was passed, in I872, the act of February 26, 1871, 16 
Statutes at Large, 432, was in full torce and etfect. It 
provides that “the repeal of any statute shall not have the 
effect to release or extinguish ans penaitv, forfeiture, or 
habilitv incurred under such statute unless the repealng 
act ahiall a0) expressly provide , and such statute shall be 
treated as still remaining in force tor the purpose of sus- 
taining any proper action or prosecut mitior the entoree- 
ment of such penalty, forfeture, or hatilitw.” This act 
now formes section 13 of the Kevised Stutnutes It has bees 
construed by one af the justices of this (Court, holding the 
(oreuit Court, “as Appr cable even to criminal pProsecntiots, 
United States vo. Ulrici, 3 Dall. 5382. And it given such a 
wide sCOpe as tO extend even tou et traltnal prosecution, 1h) 


which al! doubts ure resolved uvuinst the (sovernument, 
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how much more properly ought it to be held applicable to 
the enforcement of an honest contract resulting in the col- 
lection of thousands of dollars of revenue to the Govern- 
ment, 

The above-cited provision that no nght accrues to any 
informer unti! the amount of the fine, penalty, or forteit- 
ure shall have been fixed and paid was merely designed 
to cut off any claim which an informer might make to a 
share of penalties which he might claim should have been 
recovered, or would by proper action on the part of officers 
of the Government have been recovered, but which were 
not actually recovered. It also prevents the informer from 
claiming any right to insist upon the application of the law 
in all its strictness and with merciless severity against de- 
linqnuent taxpayers who may have grounds for the equitable 
consideration of the Government. This was all that was 
decided in the Confisertion Cuses, 7 Wall. 454, rehed on 
by counsel for the United States, It is designed to leave 
unimpaired that power of merey which the law vests in 
the Secretary of the Treasury to compromise or even 
Wholly to remit penalties incurred in cases where he Thay 
think their infliction would be too rigorous a punishment for 
a perhaps undesigned violation of the law. It, in short, 
uiaikes the informers reward a wholly contingent one. [t 
prevents the Treasury from being drawn upon to pay for 
the services of informers, and requires that those services 
shall be compensated entirely out of the tands recovered 
through the information given, and in no other manner, 
and Irom no other source. It certainly never Was in- 
tended to mean that the Government might receive the 
fruits of the information, and by abrogating the contract 
the moment before such receipt might prevent the in- 
former trom claiming its benefits. Such an arrangement 
could hardly be called a contract; it would prt one party 
at the mere \ of the other, and would be so obviously in- 
equitable and upjust that the law caunot be interpreted to 
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have that meaning. The right of the informer, it is true, 
does not become vested and certain until the recovery of 
the penalty, but when the penalty is recovered, then, in 
the language of the law, ‘the informer shall become en- 
titled to his legal share of the sum adjudged or agreed 
Upon and received,” As we have said ubove, even if the 
repealing act had contained no saving clanse it might well 
be contended that the repeal did not destrov or in the least 
affect the claimant’s rights. Lt was said by this Court: in 
a somewhat similar case (Steamship Co. vo Jolie, 2 Wall, 
450, 457, 458): 6 The clialtn ot the plaieitith below for halt- 
pilotage tees, resting Upon a Pransaction regarded by the 
law as a quasi-contract, there is no just ground for the 
position that it fell with the repeat of the statute under 
Which the transaction was had. When aright has arisen 
pon a contract, or a transaction in the nature of a eon- 
tract, authorized by statute, and has been so fur perfected 
that nothing remains to be done by the party asserting it, 
the repeal of the stututes does not attect it or an action 
tor its enforcement. It has become a vested right which 
stands independent of the statutes 

So, toner, in) another Ciais¢ decided D tits (‘ourt ( Tie lilije 
per-cent. Cases, 20 Wall. 17%). the facts were that a Joint 
resolution bad been passed by Congress on the 28th of 
February, stig. allowing eertarny yee rseonus in the service of 
the Lonited States Twenty per cent. on ther salaries, but 
that on the 2th of July, S70, an act had passed repealing 
all acts and jount resolutions or prea! Ts Tlie | 
pas. [t was clamed on behalf of toe Government, and 
in Opposition to the claims set up bv Various claimants, that 
the repeal of the Joint resolution took away all mght to 
recover any compensation under it. The Court, however, 
rejected such a narrow and unjust interpretation of the re- 
pealing uct, and said (pmagres a. hoe “(Courts of justice 
agree that no stuiuite, boweve! prositive its Teriis, is to fee 


construed as desigued to interfere With existing contracts, 
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rights of action, or with vested rights, unless the intention 
that it shall so operate is expressly declared or is to be 
necessarily implied; and pursuant to that rale courts will 
apply new statutes only to future cases, unless there 1s 


something in the nature of the case or in the language of 


the new provision which shows that they were intended to 


have a retroactive operation, Even though the words of 


a statute are broad enongl in their literal extent to com- 
prehend existing cases, they must be construed as applicable 
only to cases that may hereatter arise, unless the language 
emploved expresses a contrary intention In nnequivocal 
terms. Such a law, if passed by a State, and construed to 
have the effect claimed tor it In this case by the appellants, 
would be unconstitutional and void; butit is not necessary 
to discuss any such proposition in this case, as there Is nota 
word in the repealing act to support the conclusion that 
Congress Intended to rescind any antecedent contract, or 
to enact anv bar to the mght of recovery in such cases 
where the service has been taithtally performed before the 
repealing act was passed.” 

The present case, however, 1s stronger than either of the 
two cases Just cited. [mn neither of those cases did the re- 


pealing act Contain any saving Clause, vet, notwithstanding 
the absence of the saving clanse, it was held that. where 
the party asserting the mght had done all he conld to gain 
his rights, the repeal of the statute bad no etfeet pron ther 
and Wiis Te bar to aril proceedings for ther enrorcement, 
‘This act dectares hat if stiall thot bre coustrued to attect 
any * act done, right acerued., or penalty Invurred " nnder 
former ucts; that is. that it shall not atteet the legal Vi- 


j 


liclity or tull effect of am aef d ie, such us the imparting 


of information rN ans pre rsorl Inder protuise ot reward, 
Neither shall it affect cbt right rcrued : and im this case 
there Was an accrued mght Which this claimant had gained 
by a tul! compliance With the terns ot reward held out by 


the Government—a right contingent on a future event, it 
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is true, but which, upon the happening of that event, be- 
came tixed and certain. Neither was it to affect any pen- 
alty incurred : that 18, the penalts incurred Wis to bye paid 
by the offender and distributed among those entitled to it 
just as if this act had not been passed. Nay, more, as if 
this were not enough, the act goes on to provide that * all 
suits and prosecutions for acts already doue in violation of 
anv former act or acts of Cougress relating to the subjects 
embraced in this act may be commenced or proceeded with 
in like manner as if this act had not been passed.” In 
other words, all proceedings for the recovery of any pen- 
alty or of unv tax shall continue, both as to the method of 
proceeding for the recovery . the Liability of the defendant, 
and the distribution of the proceeds, as if this act had not 
been passed. Could stronger language be used to indicate 
the intention of Congress not to interfere with past rights, 
but to leave them in full operation? What would be said 
of a contract tor contingent fees in Which it were provided 
that the nght tothe tee should not become tixed and vested 
until the recovery of the mioney, and the client should, 
after the services of the attorney were all pertormed and 
he was about to realize their benefits, revoke and annul 


the contract, and claim the night to do so simply because 


- 
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the rights of the attornes itt hits few Dy vd net become finally 
tixed and vested by the peav riven of the moneys ; It Seeqiys 
absurd that sneha claim would be capable of being asserted 
it Se TIOUSHESS Dy any prerson of ordinary moral perceptions 
Yet what else is it that is set up on behalf of the Govern- 


mentin this case if it be claimed that Ramsav’s rights were 
d vested by the repeal of the Thaeriert \ act / Sa\ btaar « Uses 
of the characte! cr! that Iti (pias ation mm this Cuise Aare 
construed with orrerial bbera itv, ard As SAVIN @&N ery riertyt 
that can possibly be brought within their terms (Sedgwick 
on Statutory and Constitutional Law, 47 Certainly no 
construction should be pertitte 1 that will itenpeate lop The 


supreme legisiative power a desire to do injustice if such a 
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construction can possibly be avoided (1 Blackstone’s Com- 
mentaries, 60). It is very doubtful if the repealing act of 
1872 could be constitutionally construed so as to take away 
the rights of the claimant after he had done all that was 
required under his contract. The fifth amendment to the 
Constitution of the United States provides that uo person 
shall be deprived of life, liberty, or property without due 
process of law. ‘The word property as used in this amend- 
ment does not refer merely to corporeal and tangible prop- 
erty, but equally applies to rights under contracts. Cooley 
on Constitutional Limitations, chap. IL; Osborne v. Nichol- 
son, 13 Wall. 654. 

But enough has been said. It is difficult to discuss with 
patience a case like this. <A citizen gives information of 
trauds on the revenue on the express promise of com- 
pensation contingent on the recovery of money through 
his information. The information is accepted, the money 
recovered; but the informer is refused his share. It such 
a deed were done by an individual we should know how 
to characterize the act. Is our opinion of the morality of 
the thing to be any different when itis a great and powerful 
Government that undertakes it ? 

Georce A. KING, 
WitiiaM W. Hanp iin, 
Attorneys for Appellees. 
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fi thie Hlonorable Lh ve i}. i] Wl, Fudse of sant Circuit Cowl 


Par. i. Complaimng showeth unto your Honor, 
George M. kverhart, whois a resident ot 


State of Wisconsin; that the Bascom Female Institute, lx 
in the City of Huntsville, in said Northern District of Alab am: 


was chartered as a be “dy corporate by an act of the Le a lature 
of the State of Alabama, approved on the 27th dav of January, 


A.D. 552; a copy of said charter is herewith fled 


marke 
“Exhibit A.” and prayed to be taken as part ot the bill 


that 


afterward said charter was amended by an act of the Legislature 


of the State of Alabama, approved on the 12th day of Dex 


A. D. 1855, by which said amendment the name of said 
Female Institute was changed to that of the Huntsvill 
College aforesaid, one of the detencdants in this suit 


(’ 
’ 
v. 


Nocr, 
27 


bema'e 


ps cs] 


said amended charter is herewith tiled, marked “ Exyhib:t B. 


and prayed to be considered a part hereot. said am 
was made at the instance of said Corporation, was ace 


nolment 


oted and 


employed as its corporate name and has sinee been known as 


and conducted its business under the corporate name of Lin 
Huntsville Female College,” and all of its incidents of govern 
ment, property and rights are the same and equal te the Bascom 
kemale Institute 
Par. 2. Vhe purpose of said corporation was ' tal 
; ish inthe said city of Huntsville a temal hool of a 
high order, and to this end to ereet adequate | ne 
and to procure suitable apparatus, appliances and instrumenta 
ities The COPporation itself «lid met ) Css mhcient means t 
accomplish this purpose 
Par. 3. Vhat thereatter and onthe ¢7th day ot Decembe: 
A.D IS52, and anterior to tts chanve of « Tpordte mame a 
aforesaid, the said Huntsville Female College, by the name an 
description of the Bascom Female Institute, made and enter 
ite articles of agreement with Damel B. Turner, Thomas 5s M: 


Calley, Wilham J. MeCalley and William Ho Moore, wh 
cies, amony other thinys, recite Phat the said Dann 
ner, William |) McCallev, Thomas So MecCalley and W 


\i more, for the cons mration Dereinmatler ment ned 


isc, Covenant and avree to and with thr Pruste f thre 
lemaile institute momanner and torm to sim. that 
that thes thre nicl toate rth mart. w ft th 
precsc, undertake and have const: ‘¢ thre fou 1) | 


byt eCOND) Fema Ih Pitaite i‘ retin 1 rive ‘yt Povo 


George Steele, three stones ligh and bearing the names o 
thirty-one (31) and thirty-two (32) on the margin and the date, 
22nd November, 1852, with the specitications thereto 
4 attached, signed and dated as aforesaid. And as said 
building is designed as a boarding as well as a day 
school, the said parties of the first part also bind themselves 
to furnish and erect suitable kitchen, smoke-house, — ser- 
vant’s rooms, store rooms, bath rooms, and al! other build- 
ings, so as to have every necessary building and improve- 
ment to adapt the whole to a complete day and boarding 
school; and that they will have the buildings so far complete 
by the Ist of September, 1853, as to accommodate not less than 
one hundred pupils —-and it the said buildings and improvements 
should aot be finally completed by that time, the same shall be 
furnished so soon thereatter as practicable. The said parties of 
the first part further stipulate, promise and agree to procure suit- 
able furniture for said buildings, also books, globes, charts, 
musical instruments, and philosophical and chemica) apparatus, 
to be worth in all not less than twenty-five hundred dollars in 
addition to the amount i.ecessary to the erection and final com- 
pletion of said buildings. Jhey also obligate themselves to en- 
close the lot on which said buildings are to be erected in a per- 
manent and substantial manner, and at the same time to orna- 
ment and beautify the grounds.” 
5 And said articles of agreement, among other things, 
further recites as tollows: « For and in consideration 
of the premises the said party of the second part covenants, 
promises and agrees to and with the said parties of the first 
partinthe manner and torm = tollowing: The said parties of 
the second part will and hereby do transfer and assign to 
the said parties of the first part, their heirs, executors, ad- 
minstrators and assigns, all the improvements of every 
name, kind and description now ou said lot in the town of 
jluntsville on which buildings are to be erected absolutely : 
also all funds now due and which may hereafter become due; 
also all funds on hand which have not already been appro- 
priated by the board otherwise; also all funds, books or the 


i 


voperties which may now be collected or subscribed or hereto- 
tore collected or subscribed to or tor said Institute. except seo 
much as may be hereatter subseribed, donated or bequested to 
said Institute as a ‘preachers and benevolent fund.” And said 
articles of agreement, among other things, turther recites, « That 
out of the subscription, collections, dues, &c., the said partics o 
the first part shall tirst§pay otf and discharge the balance now 
due or hereatter to become due to Georce Steele for the pur- 
chase of the lot on which said buildings are ta be crected : and 


the said parties of the second part further covenant, prom.se and 
avree to pay to said parties of the first) part, their 
O heirs, executors, admuimstrators .and assigns, the tur- 
ther sum of four thousand dollars, to be paid them 
as follows, viz: One thousand dollars to be paid on or be 
fore the ist September, 1853, and three thousand dollars to 
be paid on or before the first January, 1554, and it said 
sums should be paid as they respectively become due and 
payable, they are to be received without interest. And it is ex- 
pressly understood, covenanted and agreed by the partic > hereto 
that said parties of the first part are to have and retain a lien on 
said lot, buildings, furniture, &c., &c., tor the payment of said 
sum of four thousand dollars. And it ts further covenanted and 
agreed by the parties of the first part that the party of the sec- 
ond part may extend the payment of the tour thousand dollars 
atoresaid until the first January, 1860, the interest: being com. 
puted and payable annually thereon. And it ts further cor 
enanted, and agreed by the parties hereto that if the said sum of 
four thousand dollars or any part thereof, or any interest thereon 
Shall be unpaid on the first January, 1860, then the said parties 
of the first part may at any time thereatter, by Civiny thirty { 30) 
days’ notice ina newspaper printed inthe town of Huntsville, 
proceed to sell to the highest bidder tor cash said lot, buildings, 
furniture, books, charts, maps, apparatus, musical instru 
7 ments, &c., to pay off said four thousand dollars and in 
terest, or so much as may be due as aforesaid, with the 
cost of said sale, &c.” 

And said articles of agreement, among other things, turthes 
recites that “ The said parties of the second part turther cov- 
evant, promise and agree to transfer and assign to. the said 
ties of the first part, their heirs, executors, administrators aud as- 
signs, the exclusive control and entire and complete ownership 
absolutely over the finances ot said Institute, whether the sam 
shall consist in monies arising from tuition or from | 
source, except the preachers’ and benev: lent fund aforesaid, fer 
the term of cighteen years, commencing on the ist day of Sep 


’ 


tember, 18s3, subject alone to the qual hcations and restrictios 


hereimafter mentioned : And said art { le S «rf AL Te cmen? amon 
other things, further recite that the said parties of the first part 
shall have the exclus:ve nmeht for and curing said term of year 
7 


to choose and nominate to said trustees of said Institute tor the 
‘ ection the president | thie ror igy » del | thie ATT iC , ti ret if 


| 7 s ; ‘— 
the subordinate professors. assistants or tutors, and ih 


isalso) stipulated and agreed that the board of trustees of 
S said Institute shall retain the legal title to the lot of 

ground and the buildings to be constructed thereou, to- 
gether with the apparatus, turuiture, books, maps, globes, musical 
instruments, &c., and at the expiration of the term of eighteen 
years. shall resume the entire use and control over the same, sub- 
ject alone to the stipulations, covenants and agreements above 
specified.” A copy of said articles of agreement, marked Exhibit 
“Cas herewith filed and prayed to be considered a part of this 


ball. 

Par. 3. Vhe lot of ground herembetore referred to as the 
site of said Huntsville Female College and upon which the same 
was built and the said improvements placed, is situate in the city 
of Huntsville aforesai], and known and described as follows : Be- 
ginning at the south east corner of a lot then occupied by John C. 
Yerger, now owned by ——-— McDavid, on the continuation of 
iiaudolph street and running eastwardly along said street two 
hundred and thirty-five feet to the southwest corner of W. B-. 
Figures’ lot; thence northwardly and along said Figures’ line 
two hundred and minety-five feet to Clinton street; thence west- 
wardly along said Clinton street to the north cast corner of said 


lot now owned by ——-— McDavid two hundred and _ thirty feet, 
thence southwardly and along the line of said last men- 
Y tioned lot two hundred feet to the place of beginning, con- 


taining one 55-100 an acre 

Par. 5. Said articles of agreement were in all their terms 
performed and complied with by the aforesaid parties thereto 
of the first part. The debt to said steele for the purchase 
of said loton which said College buildings were placed was paid 
otf and discharged by them, suitable buildings conforming to the 
plans and spechcations were erected by them ata cost of thirty- 
_ five thousand dollars, turniture, globes, maps, musical instruments 
“and philosophical and chemical apparatus were purchased and 
supplied by them according to the terms of the contract and ata 
cost of twenty-five hundred dollars, and placed in said building for 
the use of said school. Leachers were employed according to the 
terms of said agreement, s ud jet was by them enclosed by 
proper tence as agreed, and said school was put in successful and 
remunerative operation, and the parties of the first part aforesaid 


] 


continued to act under the stipulations an! agreements of said 
contract until hereafter immediately stated 

ar. 6. And your orator further shows that on the 17th day of 

December, A. D. 1857, the said parties of the first part made and 

entered into an agreement with your orator, who had been, since 

the Spring of 1854, i charge of said Huntsville Female 

10 College as the President thereof, by which, as said agree 


cane mI. 


ment recites, they sold, sect over, transferred, delivered and con 


veyed to your orator all their rights, titles, claims, interests and 
privileges which they had in and to the Huntsville Female Col- 
iege, buildings, grounds, furniture and fixtures on or belonging to 
the let ot ground on which said buildings are located, either un 
der any contract then subsisting between them and the trustees 
of said college or otherwise, and in consideration thereof your 
orator obligated himself to pay to the parties aforesaid of the tirst 
part (the saidtwo McCalleys and Moore) the sum of fifteen 
thousand dollars at times and in manner as follows: §3, 
on the ist day of October, 1858, with interest trom July Ist, 
1858, and $12,000.00 1n three annual installments of $4,000.00 
each, viz: $4,000.00 on Ist of October, 1859, 84,000.00 on Ist 
October, 1860, and $4,000.00 on Ist October, 1561, with interest 
from July ist, 1858, and thereupon executed his notes according 
to the recitals of said agreement. [he contract aforesaid so made 
with orator is herewith filed by copy¥ marked “ Exhibit D,” 
and prayed to be taken as part hereot. 

Par. 7. Your orator, of the notes so given as set out in the 
last preceding paragraph, paid the same as they became due 
and payable, that is to say the note for three thousand dollars first 

due as stated, the note for four thousand dollars due Octo 
11 ber 1st, ISS, and on the note due October tst, 1860. he 

paid fifteen hundred and fifteen dollars, making an ag 
gregate of moncys so paid of eight thousand five hundred and 
fitteen dollars. 

Par. 8. The said sum of four thousand do 
Huntsville Female College contracted and agreed to pay to the 
said D. B. Turner, Thomas 8S. McCalley, William J. MeCalley, 
and William H. Moore, as hereinbefore set out has never been 
so paid to them or their assignees, and the same with interest 
thereon 1s now due. 

Par. g. Your orator further shows that under the con 
tract made between him and the sard McCalleys, Moore and 
Turner, as set out in the 6th paragraph of this bill, he went into 
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possession of said Huntsville Female College buildings with the 
furniture, Maps, swlobes and musical imnstruments and apparatus 
aforesaid, and so remained in possession until the first day of 
August, ISso, when by a Contract in writing, he sold to Alexan 


; ; > ™ ‘7% . . ,* 
der IX. berwin, now decease 4a aii fis rionts, tities, interest Can 


and possessions in and to the said Huntsville Female College 
buildings, &c., with the furniture, fixtures, m ips, lobes, mus 

Instruments, apparatus, Wc, acquired by virtue of orator s contract 
aloresaid with said Daniel Ko Turner, Wilham J. MecCalley 
[Thomas S. McCalley, William H. Moore, the said Alexander 
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12 property the sum of twenty thousand dollars. Under 

said contract the said Erwin went into possession of said 
Huntsville Female College building, with furniture, fixtures, &c., 
and the lease thereon aforesaid, and remained in such possession 
until the 1st day of January, 1860, though at the time of the 
making of said contract nor at any time since has the said sum 
of twenty thousand dollars been paid to your orator, as agreed. 
A copy of said contract, marked “Exhibit F,” is herewith filed 
and prayed to be taken as a part of this bill. 

ar. 10. On or about the tst day of January, 1860, the said 
A. R. Erwin departed this lite in the said County of Madison, 
having firs. made and published his last will and testament, in 
which he named John \W. Scruggs and Stephen W. Harris to be 
executors thereof, and thereafter, on the 13th day of January, 
said will was duly admitted to probate in the Probate Court 
of Madison County, and said John W, Scruggs qualified as 
executor as aforesaid, entered upon and thereafter executed 
the duties of said trust. The said Stephen W. Harris, so 
nomiated as atoresaid as executor, failed to qualify, and 
never entered upon or atte npted to execute the trust as executor 
in said last will mentioned. A copy of the will of the said 

Erwin is herewith fled marked “Exhibit G,” and prayed 
13 to be taken asa part of this bill. By the provisions of 

said will, all of the estate of the testator, after the 
payment of debts due therefrom, was given and bequeathed to 
t.outsa bk. Erwin, wife of said testator, during her life; and 
at her death said estate, real and pcrsonal, was given and 
devised to the children oj the testator, an equal part thercof 
to each or to the heirs of each; and said last will further 
directed, among other things, the executors thereof to acquire 
a fee simple title in said Huntsville Female College property 
if they could do so, but that uf they could not acquire such title 
that they either rent or lease publiciy or privately the same or carry 
on the same as therein directed, or sell publicly. or privately the 
interest of said testator in said property acquired from your orator 
as aforesaid. 

Par.ar. After the death of said AA. R. Erwin as atoresaid, 
the said John W. Scruggs, as executor as aforesaid, sold to Jol 
G Wilson all right, title, claim, interest and possession, which the 
said A. R. Erwin had acquired in and to said debt of $4,000.00, 
and the lien to secure paymeat of the same and in and to the sad 
Huntsville Female College building with the furniture, &c , as afore- 
said By virtue of the contract herein>Dectore set up, mrt le between 


said Erwin and your orator, and said W.lson thereupon, and 


on the me FY . es , went into possession of 


‘ 


14 said property, and so remained under and by virtue, of his 

said purchase and title until the 5th day of September, 
A D. 1868. Said Wilson bought and took said property with 
full knowledge of the moneys duc and unpaid trom said Erwin 
to your orator, and also the amount due from said Hunts- 
ville Female College to your orator, by virtue of his con- 
tract with the said McCalley’s, lurner and Moore, ‘as afore- 
said, and of the lien on said property, to secure the payment of 
said debt, as hereinbefore described. Said Wilson at the time of 
his said purchase from said Scruggs, as executor, in part payment 
therefor to said Scruggs, assured and guarantee! the payment of 
notes to the amount of fourteen thousand dollars, piven Dy said A. 
R. Erwin to your orator in payment of the purchase money for 
said property, on its sale from orator to said Erwin which notes are 
yet unpaid. 

ar. 12. On the 5th day of September, 1868, the said John 

G. Wilson filed his petition and schedules in bankruptcy in the 
District Court of the United States for the Northern District 
of Alabama, and was by said District Court, on the same day, 
duly adjudicated a bankrupt, and the disposition of his estate, real 
and personal, was thereafter under the control of said Court. And 
thereafter, on the 16th day of October, suid Court appointed Willam 

KF. Mastin to be the assignee in bankruptcy of said 
15 Wilson's estate. On the-—— —day of ——— —— , 18 

the said William F. Mastin departed this life, and 
the vacancy created thereby being duly certified to the Court, 
on the 31st day of January, 1876, the said District Court ap- 
pointed Lionel W. Day to be assignee of the estate of said 
John G. Wilson, and thereupon the said assiznee qualified and 
entered upon the duties of said office or trust, and the control 
of said estate. A copy of the order of appointment is here filed, 
marked “Exhibit AA,” and a copy of the petition and sehedules 
of said Wilson, marked “Exhibit BB,” both prayed to be taken 
as a part of this bill. 

far. 73. On the 22nd day of February, A. D. 1876, the 

said assignee filed his petition in said District Court, setting out 
and alleging the contract hereinbefore described, and herewith 
exhibited, between the trustees of the Bascom Female Institute 
and the said Daniel B. Turner, Thomas 5. McCalley, William 
J. McCalley and William H. Moore; also the sale and convey 
ance of the rights by them acquired in said Huntsville Fe 
male College building, furniture, &c, to your orator; also the 
sale of the same property under the contract therefor from your 
orator to the sad Alexander R. Erwin; also the sale of the same 
property and mghts by said John W. Scrugys, executor of said A 
K. Erwin, to the said John G. Wilson The petitioner turther 


16 setup that the said Wilson omitted from his said schedule 

of assets his property and interests so derived and 
owned by him under the said transfer from = said Scruggs, 
executor, to said Wilson. Said petition further alleged, that 
the interest so held by said Wilson was assets of his. e¢s- 
tate in bankruptcy, which should be sold tor the benefit of cred- 
itors of his estate, and prayed an order of the said District 
Court authorizing and empowering the said assignee “to 
sell in such manner as the Court should deem fit and proper, 
all rights, titles and interests, legal and equitable, which the 
said John G. Wilson had on the 5th day of September, A. D. 
1868, (the time of the filing of his petition in bankruptcy}, in and 
to the buildings, lot and furniture thercin of the Huntsville Female 
College aforesaid, under and by virtue of the various contracts, 
agreements and transfers thereinbefore recited.” A copy of said 
petition by the assignee is herewith filed) marked “ Iexhibit CC,” 
and prayed to be taken as part of this bill. After the filing of 
said petitfon, and on the ——day of —, 1876, an order of 
sale was made by said District Court, as a Court of Bankruptcy, 
in accordance with the prayer of said petition, directing, among 


other things, that said assignee, after due advertisement, and at 
the time and place in said order directed, sell at public outcry, 
for cash, to the highest bidder, within the usual hours, at 


1; the usual place of sale, &c., all might, title and inter- 

est, legal and equitable, which the said John G. Wil- 
son had on the 5th day of September, 1868, “in and to the 
property situate in the city of Huntsville, Alabama, known 
is the Huntsville Female College, and to the buildings and 
turntviure belonging to the same, with ail the right, title and 
interest of any kind whatsoever to any and all property, real 
ind personal, belonging to satd Huntsville Female College, 


sether with said debt of $4,000.00, with lento secure pay- 
ment of the same, and which belonged to said John G. Wilson 
on satd sth day of Septemoer, E8608, passed by virtue of the act 
ot Congress, entitled «An Act to establish a uniform svstem_ of 
bankruptcy, &c., to his assizace in bankruptey and to the suc 
cessor of such assignec, legally appointed, &c.”” A copy of said 
rder of sale is het th filed, marked “Exhibit DD.” and 
ra to De taken as a part of this biil 
far. J \ rator turther shows that thereafter and after 
tisement of the time and place of sale. and at place o 
' is ; ret ted, said assign id the said property 
» said tion described, on ¢t day for which said sale was 
vertis to-wit: On th tm, §9°7O, and yout 
raitor became the purchaser thercot, bemg the best and only 
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nicer thereior; and thereatter the said prop rity, to-wit lh 


entire interest, legal and equitable, which said John G 
18 Wilson had in and tothe lot, buildings and turniture of 

the Huntsville Female College, with the said debt. of 
$4,000.00, with lien to secure payment of same, on the sth day 
of September, 1868, was by said assignee, by virtue of said 
purchase and sale, transferred and delivered to your orator, and 
became his sole property. A copy of the written article of trans 
fer and assignment from said assignee to your orator is herewith 
hled, marked “Exhibit EE,” and prayed to be taken as_ part 
hereof. 

Par. 15. Your orator further shows, that since the payment of 
the sum of eight thousand five hundred and fifteen dollars to 
the said McCalleys, Turner and Moore, as stated in the 7th para 
graph of this bill, under the contract between said parties and 
orator, as set up in the 6th paragraph hereof, for purchase money 
of the rights, title, claims, interest and possession of the said 1D. 
8. Turner, Thomas 5. McCalley, Wakiam J. MeCalley and Wi 
liam H. Moore in and to the said buildings, furniture, globes, 
maps, charts, musical instruments and chemical and philosophical! 
apparatus of the Huntsville Female College, as in said sixth para 
graph, and to the said debt of $4,000.00 with the lien on said last 
mentioned property, as hereinbefore stated, to secure payment of 
said debt, your orator has settled and discharged the balance of 
the debt so due by his contract to said Turner, MeCalleys and 

Moore, and your orator is now the sole and absolute owner 
19 of all the rights, titles, claims and interest, legal and 

equitable, which the said D. B. Turner, Thomas Me 
Calley, William J. McCalley and William H. Moore acquired and 
had under and by virtue of their said contract with the trustees of 
the Bascom Female Institute, in and to the said buildings, lot, fur 
niture, maps, charts, globes, musical instruments and chemical and 
philosophical apparatus of said Huntsville Female College, and 
to the debt aforesaid of four thousand dollars with the hen ot 
mortgage made as hereinbetore stated to secure the payment of 
the same. And by virtue of the payments in this paragraph re 
cited and of the purchase made by your orator from the assirrne 
of John G. Wilson of the interests of said Wilson theretm, as stated 
in paragraph 13 hereof, your orator has become and ts the sole 
owner of and all indebtedness that ts or may be found due trom 
the Huntsville Female College, for all moneys expended by said 
Daniel B. Turner, Thomas 5. McCalley, William J. MeCalley and 
William H. Moore in the payment for said lot and erecting 1 
buildings of the said Huntsville Female College as hereinbefore 
stated, and in furnishing furniture, globes, maps, charts, musical 
instruments and chemical and philosophical apparatus tor the 

\ 
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same as stated, and ts inv 
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were the said McCalleys, Moore and Turner by virtue of 

20 their said contract with said trustees. 
Par. 16. Your orator turther shows that the persons 
entiled to share in property devised in said will were, first the 


. 


widow of said testator, Louisa E. Erwin, who departed this life 


on or about the — day of —________,18 , and after 
her demise said property so devised passed (if any there should 
be after payment of the debts due from said estate) to the 
children of said testator, whose names were as follows, viz: 
Martha T. Erwin, who has since intermarried with John L. Rison, 
and isa resident of said Northern District; Robert M. Erwin, 
Joseph B. Erwin, Mareus A. Erwin, William H. Erwin, all of 
whom are residents of the State of Tennessee, and Myra J. Erwin, 
who isa resident of the said Northern District of Alabama, all 
of whom are above twenty-one years of age, except the said 
Myra J., who has rot yet attained her majority but is over four- 
teen years of age. 

Par.17. The trustees ot said Huntsville Female College now 
deny that said trustees had authority or right to make the con- 
tract atoresaid with said Daniel B. Turner, William J. McCalley, 
Thomas S. McCalley and William H. Moore, and claim that the 
same is theretore null and void. Your orator avers and alleges 
that said trustees did have such authority and right, and_ that 

said contract was and 1s in all things obligatory and 
21 valid, and that the lien aforesaid on said lot, buildings, 

furmiture, &c., for the sum of four thousand dollars so set 
up and stipulated as atoresaid, to be paid by said trustees to the 
said Turner, McCalleys and Moore, is a valid and subsisting lien, 
and should of right be sustained and enforced. And orator fur- 
ther alleges and avers that if said contract 1s invalid because of 
the want of power in said trustees to make it, then, that in the 
erection of said college buildings that the said Turner, McCallevs 
and Moore expended the sum ot thirty-five thousand dollars 
($35,000 00), and in the purchase of said turniture the Vv expended 
the sum of twenty-five hundred ($2,300.00) dollars. and to said 
George Steele they paid the sum of five thousand dollars 


(35.000.00), being the balance as atoresaid of the purchase monev 
1, a & ler reese «6 eee te 8ecta 
duc te said Steele trom aid trustecs for said lot : aiid that the 


sud sum of tour thousand, to secure which said hen was given. 
he said Turner, MecCallevs and Moore in the 
dings, and theretore your orater has an 
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was expended bv th 
erection of said burl 
equitable hen on said property to be paid and remmbursed, said 
@ by 
SS | 


$4,000,060 % 
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interest thereon, as thev wv ii have had All the 
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ntures fc as hereinbetore reerted by said Turner 
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of said Huntsville Female College and for the benetit, ad 
22 vantage and betterment of the said College. 

‘ar. 78. Your orator further alleges and avers that if 
said contract marked “C” be held valid, there is duc to him 
thereunder by virtue of his titles acquired by him as hereinbefore 
set out, the sum of $4,000.00, secured by lien as atoresaid, with 
interest thereon from the time when the same was by said con 
tract due to said Turner, McCalleys and Moore. If said contract 
marked “C” be held invalid, an accounting will be necessary, 
as between the said Turner, McCalleys and Moore and said 
Huntsville Female College to ascertain what sums were for said 
College under said contract expended by them, and tor which 
the said Turner, Moore and McCalleys or their transferees or as- 
signees should be reimbursed, that on a just accounting there 
will be found due your orator from. said Huntsville Female Col- 
lege more than forty thousand dollars. 

ar ry. Your orator still owns, retains and has possession of 
the said original contract herewith copied and filed as Exhibit 
“C,”” evidencing said debt of $4,000.00 with the lien of the prop 
erty of said Huntsville Female College building, lot, &c., and has 
never surrendered possession thereof to said Erwin or any one 
else, but claims to be owner and holder thereof until he is paid 
therefor in pursuance of the terms of his said sale to the said 
Erwin. The said Huntsville Female College is a present 
23 existing corporation under the original and amended 
charters, and said property 1s being still employed in the 
purposes for which said corporation was created, and is now ov 
cupied, managed and controlled, as your orator 1s intormed, by 
George W. F. Price, who 1s the President of the said institution 
and the tenant or lessee of said Corporation, he being in th 
actual custody of all the property herembetore described as th: 
buildings, lot, furniture, &c., of said Huntsville Female College 
The premises considered, your orator pray 
First. that if said contract marked “CC be held invalid. an a 
count be stated between the said Turner, MecCalleys and Moore 
and the Huntsville Female Colleve to ascertain 
lirst, what amounts of money were expended by the said | 
ner, McCalleys and Moore, as heremmbetore charged, in the er 


tion of said College buildings, the purchase of sand furnt 
maps, apparatus, &c., and in discharging t lobe te Geor 
Steele for said let 

second, what sums were ¢ N ym naded by aid Turner. MeCa 
and Moore within the meaning and a ring to the term: 


said contract marked «( ther thanin the erection of 


j}? 


Third, what sums were received by said Turner, McCalleys 
and Moore from debts due to said Huntsville Female College 
upon subscriptions, donations and otherwise, except to preach- 
ers’ and benevolent funds, within the meaning and intent of said 
contract marked Exhibit “C.” 

Fourth, that if said contract marked “C” be held to be valid, 
then that an account be stated to ascertain what is due from the 
Huntsville Female College to orator on its contract or promise 
to pay to said Turner, McCalleys and Moore the said sum of 
$4,000.00. 

Fifth, that if said contract “C’’ is held to be valid that a de- 
cree be rendered establishing the lien in favor of complainant on 
said lot, buildings, turniture, maps, globes, charts, musical in- 
struments and chemical and philosophical appartus for said sum 
of $4,000.00 and the interest thereon, and that the same be sold 
in payment and satisfaction of the same. 

Sixth, that if said contract marked “C” be held invalid, a 
decree be rendered establishing in complainant's favor a lien on 
Said lot, build ngs, furniture, &c., as shall be ascertained to be 

due to complainant on the accounting heretofore prayed, 
25 and that said lot, buildings, furniture, &c. be sold to pay 
the same. 

Seventh, that complainant have such other, further or different 
relief as the facts ot the case and its equities entitle him to. 

To this end your orator prays that the said Huntsville Female 
College, the said George W. F. Price, and the said Martha T. 
Rison and Myra J. Erwin be made parties defendant hereto by 
process of subpeena, and that a guardian ad item be appointed 
tor said Myra J. Erwin, and that the said Robert M. Erwin, 
William H. Erwin, Joseph B. Erwin, and Marcus A. Erwin be 
made parties detendant hereto by publication, and that each of 
said detendants be required, according to the best and utmost ot 
their several and respective knowledge, remembrance, informa- 
tron and belief, full, truce, direct and perfect answers make with- 
out oath to such of the allegations hereof as by the note here- 
under written they are required to answer 

HUMES & GORDON, 
LIONEL W. DAY, 


Solwiters for Complainant. 


Nore... k-ach detendant will answer the allegations contained 
in said bill from paragraph one to paragraph nineteen, both in- 
clusive 


HUMES & GORDON, 
LIONEL W. DAY. 


Solicitors for ¢ omplainant 


a aT 


i * 


26 THe Unitep Sratres oF AMERICA 
NORTHERN Disrricr or ALABAMA 


Before me, A. W. McCullough, Clerk of the Circuit Court) of 
the United States for said Northern District, this day personally 
comes Lionel W. Day, one of the Solicitors for the complainant 
herein, who being sworn makes oath that Kobert Mo Erwin, Jo 
seph B. Erwin, Marcus A. Erwin, William Ho berwin are non-resi- 
dents of the State of Alabama, and reside, as affiant is informed 
and believes, in the State of Tennessee-—-in what towns affiant 
cannot state—and*that each of them and that each person mad 
defendant herein are over twenty-one years of ave, except said 
Myra J. Erwin, who, affiant is informed and believes, is over tou: 
teen and under twenty-one years of age 

LIONEL W. DAY 

Sworn to and subscribed before me this 27th day of February, 


1S77 


1 
A.W. McGULLOUGIH, 
Clerk U.S. Cirent Court Northern District of Alabama 
I acknowledge myself complainant's secunty for costs in the 


above cause 


JOSEPH MARTIN, 


ke ndorsed GEORG! M hE KHAKI . 
NO. 99. ak Original ball 
Tue Hunrsvitce Femace Cortese ef ads 


Filed in Clerk's Office February 27, 1877 
A. W. McCULLOUGH 


= -« os po 
Clerk | »>. Curcuil ( our 
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27 EXHIBIT A TO ORIGINAL BILL 


An Aci 


To Incorporate the East Alabama Female College and the Bas 


comb Female Institute 


Sec. 7. Ke tt enacted by the Senate and llouse of Representa 


tives of the State of Alabama in General Assembly convened, That 
a Female ¢ ollege be and the same is) hereby established in the 
town of Tuskegee, in the County of Ma on, to be known as «The 
hast \labama Female College 


Sec 2. Be it further enacted That Wilham P. Chilton, Boling 
\. Blakely, Henry A. Howard, Sampson Lamer, George W 


(gunn. FKrastes W. Jones. Nathamie! \WW. Cocke and James M. New. 


‘ * . , 
man and their successurs De ind thev are hereby constituted a 
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body politic and corporate, to be known by the name and style of 
“The East Alabama Female College”; and by that name shall 
have perpetual succession, may sue and be sued, plead and be im- 
pleaded as natural persons, make, seal, deliver and receive titles to 
property both real and personal, may receive donations, bequests, 
and devises of real and personal property, choses in action and 
money, and do such other acts as bodies corporate may do and 
perform needful or necessary to the establishment and perpetuity 
or prosperity of said College; and they may have and use a com- 
mon seal with such device or devices as they may deem meet, and 
the same at pleasure revoke: provided, that in making titles to 
real property under order of the board of trustees the same shall 
be signed by the president and countersigned by the secretary 


Sec. 3. Be it further enacted, That the board of trustees shall 
have power to elect trom their own body a president, a secretary 
and treasurer, and such other officers as they may deem necessary 
to a proper organization and management of the trust herein con- 

fided, and assign to each their respective duties ; they shall 
28 have power to fill all vacancies which may occur in the 

board by death, resignation or otherwise, subject to the ap- 
proval of the Tuskegee association: provided, that all the ap- 
pointments made by the board shall be deemed valid until rejected 
by the association; and it is hereby made the duty of the board 
to give notice to the association at each annual convention of all 
appointments to hill vacancies in their own body. 


Sec. 4. Be it further enacted, That said board shall further have 
power to elect protessors, tutors and other officers of said College 
as they may think proper, and fix their salaries, with such powers 
and duties, severally and collectively, as the board may prescribe 
or allow, and who shall constitute the faculty of said College, and 
who may instruct in all the arts and sciences usually taught in 
similar institutions, and may grant diplomas and confer all the 
degrees of literary distinction which can be conferred by other in- 
stitutions of learning in the United States. The said trustees shall 
also have power to torm or adopt a code of by-laws for the gov- 
ernment of said College and for their own government, and to 
alter or amend the same at pleasure: provided, the same be not 
inconsistent with the constitution or laws of the State of Alabamn - 


and three of said board of trustees shall be a quorum to do busi. 
ness, but they shall not at any meeting make any contract in. 
curring any pecumary hability unless notice of such meeting has 
been given to three fourths of the members of said board at least 
three days previous thereto: provided this article shall not be con. 
strued so as to prevent a majority of the whole board at any meet- 
wg without such notice to create any debt or incur any pecuniary 


— ee. ewe ee 
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liabilities not exceeding the ammount of cash on hind and notes es 
teemed good then in their possession. 

Sec. 5. Be it further enacted, [hit sid trustess miy procure 
an endowment for said College or any professorship thercia, the 

interest of which shall be alone expeated: provided said 
29 fund and interest shall be under the control and direction 
of the trustees. 

Sec. 6. Be it further enacted, That no misnomer or mis lescrip. 
tion of said corporation herein created, in any will, deed, gift, 
grant, devise or other instrument of contract or conveyance, shall 
in any wise defeat or vitiate the sims; but the sime s/rall take 
effect in like manner as if said corporation were nehttully named : 
provided it be sufficiently described to ascertain the intention of 
the party or parties to such instrument. 

Sec. 7. Be it further enacted that the said corporation may 
acquire, own and be possessed of property, real and personal, not 
to exceed in value the sum of one hundred and thirty thousand 
dollars; and the College grounds, not to exceed fifteen acres, 
with the improvements thereon, together with all the money and 
personal property of whatsoever kind the same may be, shall be 
forever exempt from taxation. 

Sec. 8. Be it further enacted, That it shall not be lawtul for 
any person or persons, from and after the first day of March next, 
to sell or vend within three miles of suid College edifice any spu 
ituous liquors, or any kind of drink that ts calculated to produce 
drunkenness, in any quantity or quantities whatever, except the 
same for medicinal purposes, under a penalty of forty dollars for 
each offense, recoverable betore a Justice of the Peace by qui tam 
suit, which suit shall be governed by and subject to the rules gov 
erning such actions; and in addition thereto shall for each viola 
tion be deemed guilty of the offense of retailing without licens: 
and subject to be proceeded against and punished therefor, no 
license shall be received in justification or extenuation of any suit 
or indictment under this act. 

Sec. g. Be it further enacted, That this act shall be deemed 
and considered in law a public act, and shall be judicially taken 

notice of without being specially pleaded 
30 Sec. zo. Be st further enacted, That all acts, contra 
and engagements of said board, made an! entered into by 
virtue of an organization in pursuance of the third section of an 
act approved March 3rd, 1848, be and the sam: are legalized and 
made valid to all intents and purposes as if the same had been 


had or made under this act 

Sec wz. Be wt further enacted, That Picasant Bo Robinson, 
Thomas S. MeCalicy, Wilham A Thompson, William Sanford, 
Robert S. Branden, Wilham H. Moore, Benjamin S. |’ ype, Idanie! 
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3. Turner, William D. F. Lowrie, Irvin Windham, Richard An- 
gell, John B. Trotman, Archibald E. Mills, Robert A. Young, 
Wavid P. bibb and William M’Dowell and their successors in 
office, be and they are hereby constituted and declared a body cor- 
porate by the name and style of “ The Trustees of the Bascomb 
Female Institute,” which institution shall be located ino or near 
the town of Huntsville, in the county of Madison 

Sec. 72. And be it further enacted, That all the powers, priv- 
lees, immunities, restrictions and exemptions ¢ mferred upon the 
Ikast Alabama College, and to which they are subjected by this 
act, be and the same are hereby conferred upon the trustees of the 
Kascomb Female Institute, who are also subjected to the same re- 
strictions imposed upon the trustees of the East Alabama Female 
College; and all the provisions of this act, so far as the same are 
not inapplicable, except the eighth and teath sections, be and the 
same are hereby extended to the trustees of the Bascomb Female 
Institute. 

Approved January 27th, 1852 
ke ndorsed. exhibit A to Original Bill. 
hiled March 3rd, 1877 

A. W. McCULLOUGH, Clerk. 


2 EXHIBIT B TO ORIGINAL BILL. 


3 
An Aci 
lo change the name of the Bascom Female College, located at 


Hluntsville. Alabama 


Sec. 7. Be it enacted by the Senate and House of Representa 
tives of the State ot Alabama [hat the name of the Bascom 
lkemale Institute, located at Hluntsville, Alabama. be and the same 
is hereby changed to that of the Huntsville Female College, by 
which name it shall be entitled to all the rights and privileges 
conferred by the charter incorporating the said Bas om Female 
Institute 


Approved December Zist, AEs 


lendorsed Exhibit B to Oreinal Bill 
Kiled March 27th, 1877. A.W. McCULLOUGH., 
we t'.. 3S. ot md € 
6 ENHIBIT C TO ORIGINAL BILL 
Daniel B. Turner, Thomas 5S. MecCatlev, Wm. H. Moore—to 
agreement [Trustees Bas om Female Institut 


Arucies of agreement and contract made and entered into this 
day of December, A. D. 1852, by and between D. B. Tur. 
ner, Thos. S. M<( alley, \WW ]. M'Calley, and W. H. Moore, of the 


ie. 


first part, and the trustees ot the Bascom Female Institute of the 
second part, all ef the County of Madison, of the state of Ala 
bama, witnessecth: That tor the consideration herematter men 
tioned, the parties of the tirst part hereby promise, covenart and 


agree to and with parties of the second pearl LO manner anal form 
following—that is to say, that they, the said parties of the frst 
part, will at their own expense undertake and have constructed 


the buildings for the said Bascom Female Institute, according te 
the plan prepared by George Steele, three stories high, and bear 
my the names of 3f and 32 on the margin and the date of the 
22nd November, 1832, with the specitications thereto attached 


sivned and dated as atoresaid ; and as sand building is destined 
for a boarding, as well as a day school, the said partie i the 
first part also bind themselves to furnish and erect surtabl 
kitchen, smoke-house, servant’s rooms, store rooms, bath room 

and all other buildings, so as to have every necessary building 
and improvement to adapt the whole toa complete day and 
boarding school; and that they will have said buildings so tar 


completed I> the first day ot September, is$ . next, as to a 
commodate not less than one hundred pupils; andit the said 
buildings and improvements should not be finally completed by 
that time, the same shall be timshed as soon thereafter as pract: 
cable. The said parties of the first part further stipulate, promise 


’ ; } j } 
and agree to procure Suiftabie Turnitut Or said DUNaGINng, Alse 


books, vlobes, charts, Maps, mu Li instruments an ph 
s yphieal and chemical ALAA ter bo worth in all not 
3/ less than $2,500.00, 1n addition te the amount necessary 
tothe erection and tinal compiction of sa building 
hey also bolicraate themselves to cn th its 1 hy 
binidines are tor bee crected ina perma! Mm an Ostantial manner, 
ind at the same tune to ornament and beautity the i Pecos 
ind in consideration of the premises the party t the n 
Peart, porenise nant and ares rirst ! 1 
manner and torm followin Tihat I t Lin i paart rth 
econd part Land hereby tra ’ to f 
martics of the first, their heirs, ¢ strat rel 
ISSTU HS i | tre cment atti Kn ine 
SCription men tsinthe t Py cint mo which 
ud bunlding te now 
(Tile, and wh ? thi. hnercatter De I i ran i! 
which have mot Alrcacd' } cpetet rat t board others 


is 
such means to secure and collect the same as the said parties of 
the first part may prescribe ; provided that in no event shall the 
said parties of the second part be held lable tor any costs or ex- 
penses which may be incurred in the collection of the same when 
acting under the direction of the said parties of the first part as 
aforesaid; that out of the collections, subscriptions, collections 
due, &c., the said parties of the first part shall first pay off and 
discharve the balance now duc or hereafter to become due, to 
George Steele for the purchase of the lot on which said buildings 
are to be erected, And the said parties of the second part. tur- 
ther covenant, promise and agree to pay to the said parties of 
the first part, their heirs, executors, admininistrators or 

35 assigns, the further sum of four thousand dollars, to be 
paid them as tollows: One thousand dollars to be paid 

them on or betore the first day cyt September, 1352, and S 3,- 
000.00 to be paid on or before the first d iV’ ot January, [S54 
and if said sums should be paid as they respectively become 
due and payabie, they are to be received without interest. 
And it is expressly understood, covenanted and agreed by the 
partics hereto that the said parties of first part are to have and 
retain a len on said lots, buildings furniture, &c., for the payment 
of said sum of $4,000.00, and itis further covenanted and agreed 
by the parties of the first part that they, the parties of the second 
part, may extend the payment of the $4,000.00 aforesaid until the 
nrst of January, ©8600, the interest being computed and payable 
annually thereon. And it is turther covenanted and agreed by the 
parties hereto that 1 the sa.d sum of 54,009.09, or any part thereof, 
or any interest thereon, shall be unpard on the first. of January, 
18Oo the said parties of the nrst part may at any time thereafter, 
by giving 30 days notice in a newspaper printed in the town of 
Hluntsvalle, proceed to. sell to the highest bidder, tor cash, said 


lot, buildings, furniture, books, charts, maps, apparatus, musical 
instruments, &c, to pay off said S4,00000 and interest, or seo 
much as mav be due as aforesaid, with costs of sale, & bout it 


Is expressly understood, covenanted and agree! by the partics 


hereto, if said property should ever be s> so is dlordésaid, the pur 
chaser or purcnasers at said s ile’ in take no authoritv or contro] 
over said property or interfere in any manner with possession, use 


orenmoyment of the party of the frst part, their heirs, executors, 


iamimistrators or assicns to said pre perty until ater the first Sep 
temper, IAT I And the said parties of the second part further coy 
Mant, promise and acree to and wilt transite: ind assign to the said 


absolutely. over the faances of said Institute. whether the same 


1} - o — 7 ’ * . ‘ ‘ , " 
shall consist in momes arnsing from tuition or from any other 


’ 


39 source, except “the preachers and benevolent tund 
aforesaid, for the term of crshteen vears, commencing on 


the Ist day oft September, Xs. sulnect alone to the qual nea 
tions and restrictions hereimmatter mentioned 
Itas stipulated and agreed that the rates of tuition shall b 


and remain the same as those established durine the last session 
wot the Institute lor the term of wehteen Vears atoresaid, UNLESS 
changed by the consent and agreement of both partics hereto ; 
and the said parties of the first part shall have the exclusive night 
tor and during that term of years to choose and nominate to said 
trustees of said Institute for their election, the president or prin 
cipal of the same, together with all subordinate professors, as 
stants or tutors, and their respective duties shall be assisned 
them by the parties hereto of the first prart aided by the presi 
dent; and in every case of failure or refusal to contirm a nomuna 
tion so made, the ayes and nays shall be spread on the minutes 
of the board: provided, that in no event shall any one be nom- 
inated for the office of pre sident oF Nepal Wher is mot, at th 
time of his nomination, a member of the Methodist Episcopal 
Church, South. It 1s also stipulated and agreed that said pres 
dent or principal, and all in) subordinate stations, shail be 
lable to removal trom office only by said parties of the first part, 
with the comcurrence, agreement nd Consent of said partics of 
the second part, but no application tor removal shall be entes 

taincd by said board of trustees in absence of due notice to th 
adverse party, anda distinct charge, accompamed with spect 
mens, turmshing inthe most intelligent torm, the ground upon 
which the application is mad It is also stipulated and agreed 
that the sesstons and vacations shall be and remain the same a 
Neretotore, until changed by the mutual azreement of the party 


to the presents , that the diticrent branch f ec lucation taught 

in said Institute sha be tine shit now taught, with such 

changes, alteration yr additions as may be herealter agreed 
Upon yy the contracting parties h ti 

4 It is also stipulated and arreed that th board of tru 
tees of said Tastitute shall retain the legal title to the lot of 

yround and the buildings to be constructed thereon, together with 


the apparatus, furniture books, charts maps, globes, musecial in- 


struments, Xc., and at the expiration of the term of 18 years to 
‘ 


return the same tn enn? Order ind condition, aving and except 
ie’ suit hn losses Ana aa) ities «t They mt ’ ryy rire f oth prowl 
cfomthas dispens tions and the iaps tT Tarun ubect alone to the 


provisions aforesaid 
- 


it is also stipulate in 4. trnat tn ri] prarti . ' the first 
‘ j 
part shail have power to erect such other bu une mm sand jot 
may be acreed ty boy the tr.acti arive hercto ind upon 


such terms and conditions as they may agree to; and said parties 
of the second part herein and hereby release and_ relinquish for 
and during sa:d term of 18 years all right which they may have 
to erect any building, or place anything clse whatever on said lot, 
except by the consent and agreement of the parties hereto of the 
first part. 

And the said parties of the first part promise, covenaht and agree 
to keep the buildings and all the other property belonging to or 
appertaining to the same, in good tenantable repair and under 1n- 
surance, and at the expiration of the said 18 years to return the 
same in good order and condition, saving and excepting such losses 
and injuries as may occur by fire or other providential dispensa- 
tions, and the lapse of time, subject alone to the provisions afore- 
Said 

It is alse turther stipulated and agreed that for and during said 
term of 18 years said parties of the second part, shall have the 
night of entering as many as three scholars, gratuitously, in- said 
Institute ca h session, and that the Tennessee Annual Conterence 
of the Methodist Episcopal Church, South, shall also have the same 
privilege of entering as many as five pupils in said institute each 

session for said term of 18 years; and said pupils so en- 
} I tered by said party of tne second part and said Conference, 

shall be subject in all cases to the confirmation of said 
party of the first part, their executors, administrators or assigns, 
aud such pupils are to be taught in any and all the branches taught 
n satd Institute, for which they may be prepared, except the orna- 
mental branches, modera languages and must 

\nd its understood and agreed that, in the event of the tailure 
upon the part of said Contereace to select and send the tull num- 
ber of pupis as aforesaid, then the parties of the second part shall 
have the right to fll said number tor said Conterence, subject to 
the same restrictions aforesaid 


And itis herein and hereby expressly understood and agreed 


that if, for anv cause not within the control of said party of the 
trst part, the exercises of said Institute should be suspended or 
cease during any portion of said 18 years, then and in that event 
luringy said suspension of said exercises, said party of the first part 
shall not De ¢ Ci ito buCcaATe Salad Pp otis (WooVve provided lor, 
nor shall they b npelicd, during sad supension, to pay the 
president of said Institute the tull amount of the salary hereimaftes 
specitied and agreed to be paid him And of at any time during 
sud 18 years the town of [funtsviile should tali thin the limits 
or bounds of any other Conterence of said Church, thea and in that 
event, such Conterence shall have the same power and .rght that 


herem and hereby sccured to said. Lennessee Conterence, from 


and after the time said town of Lisintss Lie Shiail Pe Priel ae vithin 
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the limuts of said Conference, and the rights and privileges above 
secured to said Tennessee Conterence shall be annulle! and re 
voked. 

It 1s further stipulated and agreed that the said parties hereto of 
the first part shall pay, semi-anuually, the president or principal 
and ass ‘ants, pr ifessors and tutors their respective salaries : and 
that they shall nct pay the president less than $1,500.00 per an- 
num. Jor the tul! and complete performance of these presents, 

covenants and agreements, the parties to these presents do 
42 hereby bind themselves jointly and severally. 
And the contract entered into between the parties hereto 
on the 31st August last is hereby rescinded and revoked. 

In witness whereof they hercto subscribe their names and affix 
their seals, the day and year above written, in duplicate. 

LD. B. TURNER, (Seal. } 
THOMAS S. MeCALLEY, (Seal) 
V/. J. McCALLEY, (Seal.) 

W. HL. -MOv IKE, (Seal, ) 

‘VM. ACKLEN, (deal.) 

Pres. of the Board of Trustees 
Attest: Joun Bb. [Rorman, 
secretary 


SrTraTeE or ALABAMA, 
Nadison County 


This day personally appeared before me, Smith D. Hale, a Jus 
tice of the Peace in and for the County and State aforesaid, Daniel 
Lb. Turner, Thomas 5. McCalley, W. J. MeCalley, Wm. Hl. Moore, 
Wm. Acklen and John B. Trotman, who each acknowledged that 


they had severally signed and seaied the foregoing deed on the 


day of its date, for the purposes and uses in the same expressed, 
the said Acklen in the capacity of VP: lent and said Trotman as 
: 


Secretarv of the Trustees of Bascom Female Institute 
Given under my hand and seal this 25'h April, 18455 


SMITH D. HALE. [. P.. (Seal 


The foregoing agreement was delivered into my office for regis 
tration on the 20th day of AY | iy, 1555, which was duly done the 
same day in Deed Mook A. A., page 120 ct seq 

(Signed) FERDINAND L. LLEAMMOND. 


fat “ed { 


Endorsed. Exhibit C to Original Bill 
Filed March 27, 1877. A. W. McCULLOUGH. 
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48 EXHIBIT D TO ORIGINAL BILL. 


ARTICLES OF AGREEMENT BETWEEN EVERHART AND M CALLEY & CO. 


The undersigned, Danie! B. Turner, Thos. 5. McCalley, Wil- 
liam H. Moore and W. J. McValiey, parties hereto o! the first part, 
and George M Everhart, party of the secon! part, all of Hunts- 
ville, Madison County, Ala., do hereby make and eater into the 
following articles of agreement, contract and sale: 

The said parties hereto of the first part do hereby sell, set over, 
transfer, deliver and convey to said Everhart all the rights, title, 
claims, interest and privileges which they now have in and to 
Huntsville Female Coilese buildings, grounds and fixtures, on or 
belonging to the lot of ground on which said buildings are lo- 
cated, either under any contract now subsisting between them and 
the trustees of said College or otherwise, in as full and ample a 
manner as they can, or ought, under said contract, and to take 
such steps as said Everhart may require of them, on proper in- 
demnity, to perfect and secure to said Everhart any mghts, titles, 
liens, privileges, advantages or securities which they may now 
have on or in said property, by virtue of any contract or convey- 
ance or agreement now in operation; and the said parties of the 
first part hereby also transter to said Everhart any obligation they 
may have for grading and improving the grounds of said College. 

And for and in consideration of the foregoing, the said Everhart 
agrees and obligates himself to pay to the said parties of the first 
part fifteen thousand dollars as follows : $3,000.00 on the first day 
of October next, with interest thereon from the first day of July 
next, and $12,000.00 in three equal annual installments there- 
after, and «ach and all of said payments shal! bear interest from 

and after the first day of July next, atoresaid ; and said in- 
49 debtedness is properly evidenced by his several bonds 

payable to said parties of the first pirt, for said terms, of 
even date herewith 

And the said Everhart also herein and hereby obligates and 
binds himself to release and save harmless, and hereby does re- 
lease and save harmless, said partics hereto of the first part from 
all obligation, liability, or responsibilities. or duty which they may 
be under or bound to perform by virtue of any contract or agree- 
ment between themselves and said trustees, and to discharge all 
their duties and obligations himselt. And it is also further stip- 
ulated and agreed by the parties hereto, that the said Everhart 
shall continue to pay the parties hereto of the first part at the same 
rate of rent and per-centum on tuition, fees, &c, that he is bound 
to pay by virtue of a contract now in existence between these par- 
ties, until the said first day of July next, when said contract shall 


———————— LT 
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be and remain null and void and of no effect. And it is also stip- 
ulated and agreed by and between the parties hereto, that if the 
said Everhart should die before the first day of March, 1860, that. 
the parties hereto of the first part shall take back and be re-inves- 
ted in and with all the property and rights of property, title, in- 
terests, securities and claims they hereby transfer, set over, deliver 
and convey to said Everhart; and the same shall then be as fully, 
perfectly and completely theirs as if this contract and agreement 
had never been made; and all the obligations of the said Everhart 
to pay them moncy for the same, then remaining unpaid, shall be 
annulled and held as void and of no effect; and if said Everhart 
should have paid them any portion of said indebtedness above speci. 
fied tor said property, beside the payment due the first October 
next, then all over and above said payment shall be retunded and 
paid over to the legal representative of said Everhart 
It is also stipulated and agreed between the parties, that 
50 if said Ekverhart should desire to pay any of his before de. 
scribed indeb edness, to the amount of not less than S1.000 
at any one time, before the maturity of the before described bonds, 
he shall have the privilege and right to do so, and the interest pro 
tanto then ceases. 

It is also agreed and stipulated between these parties that the 
parties hereto of the first part shall nominally retain their relation. 
ship to the president and trustees of said College, in the selection 
of teachers, &c., and not relax their efforts to give success to sai 
enterprise, and said relationship shall cease at any moment said 
k:verhart shall notify said parties of the first part, in writing, of his 
desire that it should cease. 

Given under our hands and seals this 17th day of December, 
1857, in duplicate 
D. Bo TURNER, (Seal ) 
THOS. S. MeCALLEY, (seal. 
W. H. MOOKE, (Seal; 

W. J. McCALLEY, (Seal. 
GEO. M. EVERHART, (Seal 
Endorsed. Exhibit D. to Original Bill. 


Filed March 27, 1877. AW. McCULLOUGHE, 
(lerh j) . 
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EXHIBIL F TO ORIGINAL BILL. 
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ARTICLYUS OF AGREEMENT BETWEEN © M FYERHART ANID A. KO PRWIN 


[he undersigned, Geo. Mo Everhart, of the first part, in consi 
eration of the sum of twenty-seven thousand dollars—the J Ped | 


ments of which are hereinafter specincd—barcains and sells to 


cs, | 


the said Erwin the whole of his interests, claims, possessions, exc , | 
in the Huntsville Female College, consisting of the follow:n 

particulars, viz: The lease which the said Everhart purchased of 

I. B. Turner, Thos. 5. McCalley, W. H. Moore and W. J. M: | 


Calley in the building, lot and fixtures of the same, together « 

all claims, liens or privileges which do or may belong to said ) 
lease, all in as tull and ample conveyance as the party of the br: | 
part received trom the original lessees, D. B. Turner, Thos. >. 

McCalley, W. H. Moore and W. J. McCalley, as guarantecd | 
them by the trustees of the College; the improvements made | 
on the lot and buildings; the school furntture, including pianos, ; 
desks, benches, &c.; the household and kitchen furniture of ev- 
ery description, excepting the private library and cabinet of Mr 
!verhart, his fire arms, his family paintings, and private persona 
articles of his own family. 

The party hereto of the second part binds himself, his he 
securities, &c., in bonds of the same tenor and date of this 
tract, to pay the party of the first part, his heirs, assigns, repr 
sentatives, &c., the sum of twenty-seven thousand dollars, pay 


— 


able as follows: Five thousand dollars tn hand, with = int 
from ist July last past, and $4,000.00 on the tst October A 
$4,000.00 Ist October, 1560, 34,000.00 Ist October, ISO, <5, . 
000.00 Ist October, 1862, and $5,0 19 00 Ist October, 18H, all «or : 
which to bear legal interest from ist July last past. q 


The said party of the first part agrees to give the said Erwin 
‘ 

the benefit of the Colleze from the first July ultrmo; an 

690 the said Erwin obligates himself to pay for all wood, 


edibles, groceries, meats, school books, stationery, sheet 


= 


music, and fire insurance policies unexpired, from = first July 
uitimo, to their respective days of expiration; and all expense 


peculiar to the establishment trom July Ist to the date of th 


contract. ‘ 
The party hereto of the second part obligates himself to release 

and save harmless the party of the nrst part from ail Contract ’ 

made by him with teachers and attachees for the ensuing veat 


and to assume all his engagements made for coal, wood, and im 
provements on the building d 
[he party hereto of the first part agrees to give possessivn t 


a 
the said Erwin this lay of August, e859 } 


lo the above articles of agreement and contract, we, in good 


faith, subscribe our hands and seals this day of August 
"S59. 
GkO. M. EVERHART, (Seal: 
A. R. ERWIN, (Seal) 
In addition to the above, the said Erwin also binds and ob) ‘ 
= 


uring the month of July last pas: 


~s 


a 


*e 


age, 


-_— ~ 
* te = 


pm 


gates himself to release and save harmless, and hereby does re- 
lease and save harmless, said Everhart, party hereto of the first 
part, from all obligations, lability, or responsibilities, or duties 
which he may be under or bound to perform by virtue of any 
contract or agreement between himself and the said D. B. Tur- 
ner, Thos. 5S. McCalley. W. H. Moore, or W. J. McCalley, and to 
discharge all those duties and obligations himsell, excepting any 
notes on hand. 
Given under my hand this September 2nd, 1859. 


(Signed) A. Ro. ERWIN., 
kndorsed. Exhibit F to Oricinal Bill. 
Filed March 27, 1577. A. W. McCULLOUGH, 


Care U. 3. C. CG. 
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EXHIBIT G TO ORIGINAL BILL 


LAS? WILL AND TESTAMENT OF ALEXANDER RK. ERWIN, 


I, Alexander RK. Erwin, of the County of Madison; and State of 
Alabama, do make and publish this my last will and testament, 
and hereby dispose of my property as follows: I borrowed of 
John W. Scruggs two thousand dollars, this sum with the interest 
due thereon, I direct shall be paid out of the first money raised by 
my executors. : 

I hold a lease on the Huntsville Female Co.lege and all the fur- 
niture, books, maps, charts, musical instruments and other personal 
property belonging to it; ] also hold a momtgaye or len on the 
same for a debt now due and Ullpal i. 2 vreatly desire km Own in 
fee simple the lot of land and buildings constituting the said Col 
lege, discharged of all right or claim in the present, or by way of 
remainder or reversion, and | Vesire that my executors, after my 


a 
2) 


death, shall acquire this fee simple title. For that purpose, | 
hereby give to and invest in them tull authority, myht and powers 
tu purch ise from the trustees of said Cou re all the rigrhits title, 


and interests which they have to said lot ot land, buildings, and 


personal property which they now have, or which they have in re 

Mainder or reversion, and in such purchase to use the debt due 
from the trustees to me and other m mey which inay be nee essary. 
And if they shall fiad it essential to their success, and they deem 
it best to do s». my executors siiail nave Power, rigyht and author 

ity to make and enter into Any | miract, stip lation, Condition of 
covenant by whi h the present madition of the ¢ olieve and ats 
control and vovernment, and all the connections and relations, cov 

enaats and agreements which now exist between me and said trus 
tees and the ( onference, shall be contimucd \nd any contract so 


made continuing the present relations, duties and ob Wrations, con 


~t) 


trol and government, shall be as binding on my estate and heirs 
as if made by me. [ trust this whole matter to thei judg- 
56 ment and discretion. 

Should my executors tail, by private contracts, to so 
purchase said lot of land, buildings and property constituting 
said College, ther | hereby give them authority, right and power 
to purchase them in any other way they can, so as to acquire a 
clear and indefeasible estate therein, in fee simple. Should my 
executors be able in any way to get the fee simple title to said 
lot of land and other property, then I hereby give to and invest 
in them full authority, right and power to sell, publicly or pri- 
vately, said lot of land and other property, or in their discretion 
to rent or lease it, publicly or privately; or to keep up and carry 
on the College as it is now done by me. Should they sell or 
lease, such sale or lease must be subject to any covenant, con- 
tract or agreement—if any—which they may have made. 
Should my executors fail altogether to acquire such title to the 
land as directed, then I wish them to take charge of said College, 
and either rent or lease it, publicly or privately, or sell my lease, 
publicly or privately, or to carry on the College. I trust this to 
their discretion. 

Subject to the payment of my debts, | give to my wile all of 
my property, real, personal or mixed, to hold during her life. 1 
charge upon the property so given her the support and education 
of my children: I wish and direct that as my children shall at- 
tain to full age or marry, shall retain one-seventh part of all 
my estate. At the death of my wite, unmarricd, I direct that all 
of my property shall be equally divided amongst my children; 
and if any child die in her life leaving a child or children, they 
shall take the share of the deceased father or mother. Upon 
such division, any child who has received anything trom my 
wife, on attaining age or marrying, shall be accountable tor and 
charged with it as so much of his or her share. 

But if my wife shal! marry again, then I will and direct 
57 that all my property, real and personal and mixed, shall 

be equally divided between her and my children. 

I hereby constitute and appoint John W. Scruggs and Stephen 
W. Harris the executors of this my last will and testament: and 
I waive their giving bond and securities and request that letters 
may be granted to them without. 

Witness my hand and seal this the 7th day of January, 1860. 

A. R. ERWIN, (Seal) 

Signed, sealed and published in our presence and by us in his 
presence and that of each other. 

P. B. ROBINSON. 
JOHN W. COOPER. 


. ed 
a 


THe SraTe OF ALABAMA, ; Court of Probate of said County : Spe. 
cial Term thereof held on the fitth 
Madison County. ) Monday in January ot the year 1860. 


Pleasant B. Robinson and John W. Cooper, being each duly 
sworn, depose and say that the within and foregoing paper writing, 
purporting to be the last will and testament of Alexander RK. Er- 
win, late of said county, deceased, bearing date on the 7th day of 
January, 1860, was signed by the said Alexander R. erwin on the 
day of its date, in the presence of each of us, and was then and 
there, in our presence, declared and published by the sitd Alex- 
ander KR. Erwin to be his last will and testament. They further 
depose and say, tha at the request of the said Alexander R. Er- 
win, they and each of them signed and attested, as subscribing 
witnesses thereto, the said paper writing as and tor the last will 
and testament of the said Alexander KR. Erwin, in his’ presence, 
and in the presence of each other, on the day of its date as atore. 
said. They further depose and say, each one for himself, that at 

the time of the execution of the sud paper writing atore. 
58 said, by the said Alexander R. Erwin, he, the said Alex- 

ander RK. Erwin, was of sound mind and disposing memory, 
as they the said affiants verily believe; and as each one of them 
verily believes and states. 

Sworn to and subscribed before me, ) 
in open Court, this the thirtieth day ’ Bo ROBINSON, 
of January, A. D. 1860. ? 

JAMES H. SCRUGGS, | JOUN W. COOPE.. 
Fudge of the Probate Court. | 


NO. 2306. Recorded in Will Book, No. 1, pages 222, & 


Kndorsed. Exhibit G to Original Bill 
Filed March 27, 1°77. A.W. Me ULLOUGH, 
tame ¢. SC... 


31 EXHIBIT AA TO) ORIGINAL BILL. 
COMMON ORDER 
In the District Court of the United States for the Northern Dis 
trict of Alabama 
In the matter of John G Whlsoa, Lankrupt, in jankruptey, 


Northern District of Alabama 
It appearing that a vacancy exists in the office of assignee in 
this matter, an it being necessary that an assignee be appointed, 
wt is ordered that Lionel W. Day, of Huntsville, Alabama, be 
and he is hereby appointed assignee of the bankrupt’s estate in 
place of Wilham F. Mastin, former assignee, deceased, and the 
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said L. W. Day is hereby required to testify his acceptance or re- 
jection of said trust, forthwith. 
Witness the Honorable John Bruce, Judge of said District 
Court, this 31st day of January, 1876. 
A. W. McCULLOUGH, 
Clerk of satd District Court. 
Allowed by me under Rule 14,—Rules of District Court—this 


31st day of January, 1876. 
JOs. W. BURKE, Register. 


I hereby accept the within appointment of assignee. 
LIONEL W. DAY, Assignee. 


In the District Court of the United States for the Northern Dis- 
trict of Alabama. 


In the matter of John G. Wilson, Madison County, Bankrupt. 


In the above entitled matter the above and foregoing appoint- 
ment of Lionel W. Day as assignee of said bankrupt is hereby rat- 
ined, approved and confirmed, and said assignee is hereby vested 


with all the rights and authority and responsibilities and duties of 


the said office of assignee as aforesaid. 
JOHN BRUCh, Fudge. 
Endorsed. Exhibit AA to Original Bill. 
Filed March 27, 1877. A. W. McCULLOUGH, 
Clerk U.S. Circuit Court. 


33 EXHIBIT BB TO ORIGINAL FILL. 
PETITION BY DEBTOR. 
To the Hon. Richard Busteed, Judge of the District Court of the 
United States, for the Northern District of Alabama. 
The petition of John G. Wilson, of the City of Huntsville, tn the 
County of Madison, and State of Alabama, and District aforesaid, 


respectfully represents: That he has resided for six months next 
immediately preceding the filing of this petition at Huntsville, 


within said Judicial District; that he owes debts exceeding the | 


amount of three hundred dollars, and is unable to pay all of the 
same in full; but petitioner alleges that the property surrendered, 
as shown in schedule marked B, hereto annexed, at a fair value, 
would pay over —-—— per cent. of the debts justly provable 
against him; that he is willing to surrender all his estate and ef- 
fects for the benefit of his creditors, and desires to obtain the ben- 
eft of the act entitled “An act to establish a uniform system of 
bankruptcy throughout the United States,” approved March 2nd, 


,& 


,& 


a) 


1867; that the schedule hereto annexed, marked A, and verified 
by vour petitioner's oath, Contains a full and true statement of all 
his debts, and—so far as it is possible to ascertain the names 
and places of residence of his creditors, and such further state- 
ments concerning said debts as are required by the provisions of 
said act. That the schedule hereto annexed, marked B, and veri- 
fied by your petitioner's oath, contains an accurate inventory of all 
his estate, both real and personal, assignable under the provisions 
of said act. Wherefore your petitioner prays, that he may be ad. 
judged by the Court a bankrupt, within the purview of said act ; 
and that he may be decreed to have a certificate of discharge 
from all his debts provable under the same. 
J. G. WILSON 
Lewis & TATE, 
Soltciters for Petitioner. 
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UNITED STATES OF AMERICA, 
Northern District of Alabama. \ 


he 


I, John G. Wilson, the petitioning debtor mentioned and de- 
scribed in the foregoing petition, do hereby solemnly make oath 
that the statements contained therein are true, according to the 
best of my knowledge, information and belief; and 1 do further 
swear, that | ama citizen of the United States of America, and 
that I will bear true faith and allegiance to the same 

. G&G. WILSON. /etitroner. 


Subscribed and sworn before me this 5th day of September, 
A. 1). 1868 


JOSEPH W. BURKE, 
Register in Bankruptcy. 


No. 99. U.S. Circuit Court, Northern District of Alabama 


GEORGE M. EVERHART vs. HUNTSVILLE FEMALE COLLEGE ef al. 


EXHIBIT BB TO ORIGINAL BILL 
Filed March 27, 1877. A. W. MceCULLOUGH, 
Clerk U.S. D. and C. C 
SCHEDULE A—3. (As Approved 


IN THE MATTER OF JOHN G. WILSON, BANKRUPT. 
Creditors whose Claims are Unsecured. 


N 8 —Particulars of Securities held. with Dates of same. and when given, are to be stated under the Names of the several “litors, and also Par 
ticulars concerning each Debt, as required by the llth section of this Aet. and whether contrac ted as ‘ opartnuer or J olnet 
Contractor with any other person; and ifse, with whom. 


—_ : 3 MOUNT 
Refee to Ledger, Names of Creditors Residence and Occupation. “ hen and Where AM : eT. 
or Voucher. Contracted Dollars (‘ts 


~ TL —_——e GR - 


Particulars. 


i . Se em TTT ———————— eS 


A. kK. Erwin, —— July 1, 1s ve 4.008) 0) Note date July lst, 
J. W sSerug Adin'r. .. Huntsville, Ala... a wal Due Get. Ist, 1861, 
| , ee . Louisville. Kentue ky. 
A. R. Erwin, deceased. Huntsville, Ala... in . July ist, ' ww) cm) Note due Oct. Ist. 12 
J W Scrucyes, Adm'r. 
A. R. Erwin, deceased. July ist, es wALLL Note duc Oct. lat. 1863. 
J. W. Seruggs, Adm'r. Hiutsville, Ala. 


The three notes on this page, drawn by A. R. Erwin, are assumed by me in my agreement with J. W. 
Scruggs, Administrator of A. 3 lerwin, dec'd, for purchase of HH. F. College, of the lease and furniture of 
Huntsville Female College, contracted at Huntsville, Ala. 


J. G. WILSON. 


.»* 


5 
42 EXHIBIT CC TO ORIGINAL BILL. 


In the District Court of the United States, for the Northern Dis- 
trict of Alabama. 


In the matter of John G. Wilson, bankrupt, in bankruptcy. 


To the Hon. John Bruce, Judge of the District Court for said 
Northern District of Alabama. 

The amended petition of Lionel W. Day respectfully represents 
unto your honor that on the 5th day of September, A. D. 1868, 
the aforesaid John G. Wilson filed his petition, with schedules ot 
property and assets thereto annexed, praying an adjudication in 
bankruptcy thereon in said District Court under the laws of the 
United States, then in force concerning bankrupts, and that there- 
after, to wit, on the 5th day of September, 1808, he was duly ad. 
judicated and declared a bankrupt in said Court, on his said peti 
tion; that on the 16th day of Octotfer, A. D. 1868, W. FF. Mastin 
was appointed by said court to be assignee of the said Wilson, 
qualified as such, administered such assets therein, as came to his 
hands as assignee, and was duly discharged by said court as such 
assignee. That the schedules so filed by said Wilson purport to 
show fully all debts due by said Wilson, and to contain an inven 
tory of all assets and property, rights and credits to which the said 
Wilson was entitled or which he owned or possessed ; that on the 
27th day of January, A. D. 1850, the Bascom Female Institute 
was chartered by an act of the Legislature of Alabama, by that 
name; that said charter was afterward amended by the Leyisla. 
ture of Alabama, by which amendment said corporate name was 
changed to the Huntsville Female College, by which name it has 
since been and is now known. 

Petitioner further shows that the trustees of the Bascom Female 
Institute, in their corporate capacity, by a contract or writing 
obligatory under their seal, covenanted and azreed with Daniel B 

Turner, Thomas S$. McCalley William J. MeCalley and 
44 William H. Moore, that in consideration of certain build 
ing, improvement and furnishing, in satd contract or 
writing obligatory by them agreed to be done to the property of 
said Bascom Female Institute, they would convey and assign to 
the said Daniel B. Turner, Thomas 8S. McCalley, Wilham J. Me 
Calley and William HI. Moore the use and control of said Institute, 
together with all the uses, profits and revenues thereof, and fur 
ther to pay to the said Daniel B. Turner, Thomas Ss. Me alley, 
William H. Moore, and Wilham J. McCalley, in money, the sum 
of four thousand dollars, said sum to be paid in two installments , 
that is to ~All, the sum of one thousand dollars was by said con- 


tract to be paid on the first day of Septem>er, 1853, and the re- 
mainins sum of three thousand dollars so due was by said con- 
tract to be paid on the ist day of January, 1854. To secure the 
paymeat of the said sum of tour thousand dollars, in manner afore- 
said, it was by said coatrac. or writing obligatory aforesaid, further 
stipulated and agreed that said Lhomas 5 McCaley, William J. 
McCallev, Daniel B Turner and William H. Moore should, if the 
sum of four thousand dollars was not paid, as by satd contract or 
writing obligatory it became due, have authority and right, on and 
after the first day of January, A D. 1860, to sell at public sale, 
after due notice, said building of said College or Institute aforesaid, 
with the lot on which the same was situated, together with all 
furniture therein, aad to apply the proceeds of such sale, or so 
much thereof as was necessary, to the payment of said sum of 
four thousand dollars and interest thereon, together with the costs 
and expenses of such sale. .And it was further by said contract 
stipulated, that the legal title to the said Bascom Female Institute 
or College aforesaid should remain in said trustees subject to the 
provisions of said contract, and that no purchaser at any such sale 
should have and be entitied to possession until the first day of 
September, A. D. 1871, or thereafter. 

45 Petitioner further represeats that after the execution of 
the contract or writing obligatory aforesaid, the charter of 

the said Bascom Female Institute was amended by the Legisla- 
ture of the State of Alabama, by which the name of said Institu- 
tute was Changed to and has since been known as the Huntsville 
Female College. [he real estate and property held by said Bas- 
com Female Institute, and so pledged to secure the payment of 
said debt of four thousand dollars as aforesaid, is now in like man- 
ner held and controlled by the Huntsville Female College. Said 
property is situated in the city of Huntsville, Alabama, fronting on 
Randolph Street, with its Northerly boundary on Clinton Street; 
is bounded on the Easterly side by the land ot Mrs. Harriet Fig- 
ures, and on the Westerly side by the land now owned by John J. 
McDavid. Petitioner further represents that on the 17th day of 
December, 1857, the said Damel 6. Turner, Thomas S. McCalley, 
William J. McCalley and Wilham H. Moore, by their writing ob- 
ligatory of that date, under the seal and for a consideration, as in 
said writing set out, did sell, set over, transter, deliver and convey 
to George M. Everhart, among other things, all their right, title, 
claim, interest and privilege in and to the said debt of four thou- 
sand dollars, due to them as aforesaid, from said Bascom Female 
Institute, with the lien on said property of said Bascom Female 
Institute, with power of sale given to secure said debt as aforesaid. 
Your petitioner further represents that in August, A. D., 1859, 
the said George M. Everhart, by agreement in writing under seal, 


elgg gilli glial a, 


for a consideration in said writing specified, did bargain and sell to 

A. R. Erwin the whole of said I:verhart’s interest, claim and pos- 

session in and to the said debt due trom the Bascom Female In- 

stitute of four thousand dollars, with interest as aforesaid, with the 

lien on the power of sale on the property of said Institute as afore- 
said, as had been to said Everhart transferred by said Dan- 

40 iel B. Turner. W. J. McCalley, Thomas 5. McCalley and 
William H. Moore. 

Your petitioner further represents that thereafter, to-wit, and on 
the ist day of July, A. D. 1859, John W. Scruggs, as administra- 
tor of said A. R. Erwin, then deceased, sold, transferred and as- 
signed to John G. Wilson, on consideration that said Wilson 
should assume and pay notes given by said Irwin to said Ever- 
hart for said property, all and entire, among other things the 
right, title and interest which the said A. R. Erwin had held in 
said debt of four thousand dollars due as aforesaid from Bascom 
Female Institute, together with the lien on the said property 
with power of sale, by virtue of the transfer to said krwin by 
said Everhart; and said Wilson became thereby the owner of cer. 
tain rights, title and interest in said debt of four thousand dollars 
and the licn to the same as aforesaid, and so remaining up to the 
time of the filing of his petition and schedules in bankruptcy, and 
the same became a part of his estate and effects, and should have 
been by said Wilson surrendered to his assignee in bankruptcy for 
the benefit of his creditors. 

Petitioner further avers that on the 31st day of January, A. D 
1875, he was appointed assignee of said John G. Wilson's estate, 
qualified in due form, and ts now acting as such. 

Petitioner further avers that said John G. Wilson omitted from 
his schedule in bankruptcy, and so concealed from his assiznee, 
his property and interest so derived and owned by him under the 
transfer to him trom said Scruggs, administrator as aforesaid, and 
that knowledge of the same has come to petitioner within eieht 
months past. 

Petitioner further avers that it should be tor the interest of the 
creditors of said Wilson estate that the above property of said 
Wilson, to-wit: all right, remedy, title and interest owned by 

said Wilson in and to the said debt of four thousand dol 
47 lars and interest thereon, with the lien on said property 

and power of sale as aforesaid, so derived by said Wilson 
and so due, as by the original contract of said Bascom Female 
Institute as hereinbefore set, and owned by said Wilson, at the 
date of his bankruptcy, be sold and the proceeds thereof distrib 
uted among his creditors; and that the same cannot be collected 
without unreasonable delay and expense. Wherefore, the prem- 
ises considered, your petitioner prays that an amended order ts 


34 


sue to him out of said Court authorizing and empowering him, 
as such assignee, to sellin such manner as shall to the Court 
seem fit and proper, all right, title and interest, legal and equita- 
ble, which the said John G. Wilson had on the 5th day of Sep- 
tember, A. D. 1868, the time of the filing ot his said petition and 
schedules in bankruptcy, in and te the said debt of four thousand 
dollars, and the interest, together with the licn and power of sale, 
and so due as aforesaid from the Huntsville female College, un- 
der and by virtue of the contracts, agreements and transfers here- 
inbefore recited. 

And petitioner turther prays the order of this Court, allowing 
and authorizing the fling of this petition in the proceedings in 
this matter. 


Sworn to and subscribed betore 
me this 17th day of October, PIONEL W. DAY, 
1876. Assiunee in Bankruptcy of 
. W. nee, | J. G. Wilson. 


Register in Bankruptcy 


: = 


Endorsed. Exhibit CC to Original Bill 
Filed March 27, 1877. A. W. McCULLOUGH, 
tact . 3. ot. ac. ¢. 


51 EXHIBIT DD TO ORIGINAL BILL 


In the District Court of the United States for the Northern Dis- 
trict of Alabama. 


In the matter of John G. Wilsoa, Bankrupt, in) Bankruptcy 


Whereas a petition has been filed in this Court by Lionel W 
Day, the assignee of the above named bankrupt and in the above 
entitled matter, amendatory of a petition heretofore filed herein, 
praying leave to file said amendatory petition, and. praying further 
for an order authorizing him to sell, as such assignee, the interest 
of said bankrupt in a debt with security or lien therefor in said pe- 
tition Sper ified, and alieved to have been withheld from the schedule 


of said bank: pt, vhen it should have been surrendered by him 


to his assignee, in accordance with the requirements of the law 
and it further appearing that said debt 1s due from the Huntsville 
Female College, and it can not be collected by said assignee, and 
made available as assets of the bankrupt, without much trouble and 
delay and such expense, as the estate of said bankrupt can not pro- 
vide tor or bear, and that it would be for the interest of thd cred- 
itors of said estate that the mht, title, and interest of the said 


bankrupt in and to the said debt and security and hen theretor, 
which vested in said adssipnee, an 1 which the said bankrupt Owned 
or had at the time of filing his said petition in bankrupt: y, sho 

be sold and the proceeds thereof distributed according to law 

Now, in consideration of the matters and things in said petition 
alleged, 

It is ordered, that the said amended petition be allowed to be 
h.ed and entered in the proceedings in this matter; and it ts further 
ordered that Lionel W. Day, the assignee of the bankrupt, sell at 
public sale for cash to the highest bidder, in the City of Hants. 
ville, Alabama, in said Northern District, after first Naviny given 

due notice of sale by publication according to law, oa A 
52 week, for three consecutive weeks, in the Huntsville Advo 

cate and also in the Huntsville Independent, both news 
papers published in the city of Huntsville, in said District, and at 
the usual hour of sale, and at the usual place of the leyal sale 
under the orders of the courts ef. the St itc, within the perio lol 
six months trom the date hereof, all the rights, remedy, title, Clann 
and interest, legal and equitable, which the said John G. Wilson 
had on the 5th day of September, A. D. 1868, the day of the tiling 
of his said petition in bankruptcy, in and to the tollowing described 
property as in Said petition ment med, to-wit: A certain debt of 
four thousand dollars, of which one thousand dollars was due Sep 
tember Ist, 185 3, and the balance, being three thousand dollars, was 
due January Ist, 1854, with interest thereon, together with the hen 
to secure the payment thereof, upon the real property of said tlunts 
ville Female College, situate in the crty of Huntsville, Alabama, 
and known as the Huntsville Female College, and the personal 
property which was in said College at the date of the execution of 
said lien, which was the day of December, 1253, the said 
debt, together with the said lien or s urity therefor, being as al 
leged first due from the Huntsville Female College, at that time 
known as the Bascom Female Institute, to Daniel BO Llurner. 
Fhomas S. McCalley, William & McCalley and William EL. Moore, 
by them transferred and assigned to George M. Everhart, and by 
him transferred and assigned to Alexandar R. Erwin, and by John 
W. Scruggs, as the administrator of Erwin, then deceased, tran 
ferred and assigned to said John G. Wilson, and which Trea) 
tu him, by virtue of said transtes ind assignment, on the sth. day 
ol September, ISOS, pa sed by virt ic of the assigament i: b 


t 


t ipat V to the assivnee in bankr ipat y 


It ts further ordere 1. that said a nec, Lione! W 1 ).a4 t 
the fund received trom the sale of said property in the Nation 
Bank of Huntsville. Alabama subject to the orders of this | t 


and that he duly report to this Court the proceedings unter t 


order within thirty Gay s alter the execution thereof 
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This done at Huntsville, Alabama, in said District, this the 17th 
day of October, 1876. 
JOHN BRUCE, Fudge. 
Endorsed. Exhibit DD to Original Bill. 
Filed March 27, 1877. A. W. McCULLOUGH, 
Clerk D.C. and C. G. 
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This indenture made this 22nd day of November, A. D. 1876, 
between Lionel W. Day, assignee in bankruptcy of John G. Wil- 
son, bankrupt, of the first part, and George M. Everhart, party 
of the second part, witnesseth: That whereas an order of sale 
was issued on the 17th day of October, 1876, out of the District 
Court of the United States for the Northern District of Alabama, 
directed to the party of the first part, empowering and directing 
the said party of the first part, as such assignee, to sell, after due 
advertisement, at public sale, the property hereinafter fully de- 
scribed and conveyed; and whereas thereafter and after compl!- 
ance with the terms of said order of sale as to the time and man- 
ner of sale, said property was otfered for sale as in said order di- 
rected, and whereas at such sale the said George M. Everhart, 
party of the second part, was the highest and best bidder there- 
for and was declared and became the purchaser ot said property 
for the sum of one hundred dollars, now, therefore, in considera- 
tion of the premises, and tn turther consideration of the said sum 
of one hundred dollars, to me in hand paid, the receipt of which 
I here acknowledge, I, Lionel W. Day, as assignee of John G. Wil 
son, bankrupt, party of the first part, have bargained, granted, 
sold and conveyed, and by these presents do give, bargain, grant, 
sell and convey unto the said George M. Everhart, party of the 
second part, the following known and described property, to-wit : 
All right, title and interest, legal and equitable, which John G. 
Wilson aforesaid had at the date of his bankruptcy, being the 
Sth day of September, 1868, in and toa certain debt due from 
the Huntsville Female College, with len thereon to secure the 
same, said debt being four thousand dollars, of which sum one 
thousand dollars was origihally due September ist, 1853, and the 
remaining three thousand dollars was due on the Ist day of 

January, 1854, the said debt being originally secured by 
$4 lien, with power of sale, bearing date the Ist day of De- 

cember, 1852, upon the real property of the said Hunts- 
ville Female College and the personal property which was in said 
College at the date of said lien, all situate in the city of Hunts- 
ville, in Madison County, Alabama, known as the Huntsville Fe- 
male College, and said debt with the security therefor, being 


> ~~ 
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i. Originally due to Daniel B. Turner, Thomas S. McCalley, W4l- 
liam J. McCalley and William H. Moore, by whom said debt and 
the security therefor was transferred to George M. Everhart, by 
said Everhart to Alexander R. Erwin, and by john W. Scrucys, 
executor of Alexander R. Erwin, said debt and security were 
transferred to said John G. Wilson, to have and to hold the 
above described property, his heirs and assigns forever, as tully 


_ and completely in all respects as the said party of the first part, 

; as such assignee, might, could or ought to convey the same by 
virtue of the authority in him vested and as by law in such case 
authorized. 

In testimony whereof, the said Lionel W. Day, 

i Assignee, &c., hereto subscribes his name and at- 


fixes his seal, the day and year above written. 
LIONEL’ W. DAY, (Seal) 
Assignee in Bankruptcy of John G Wilson. 


THe Unitep STATES OF AMERICA, 
Northern District of Alabama. 


At Huntsville, Ala., in said District, on the 23rd day of No 
vember, A. D. 1876, appeared Lionel W. Day, who acknowled ses 
the execution of the foregoing instrument to be his act and deed, 
and the signature of his name thereto to be his sign manual 

As witness my hand and the seal of the District 
Court, the day and year aforesaid. 
A. W. McCULLOUGHI, 


(Deal.) Clerk District Court 
Endorsed. Exhibit EE to Original Bill. 
Filed March 27, 1877. A. W. McCULLOUGH, 


Clerk D. C. and € C. 


61 LEAVE GRANTED ComPpLAINANT To AmeND Bit. 


April 27th, 1878. Minute Book B, Page 238 


GeorGce M. Evernart ) On this 27th day of 

99 2’S. | April, 1878, come the 
Tue Huntsvitte Femace Correce et al. { parties by their Solic- 
itors, and on motion of 

complamant's Solicitors, leave is granted to complainant to amend 
his bill, and amendment filed. 


S 


AMENDMENT TO BILL. 


iy 


Circurr Court UNITED STATES, 
Northern District of Alabama. 
Grors& M. Evernart, Complainant, 
vs. » 
HUNTSVILLE FEMALE COLLEGE AND OTHERS, Defendants. | 
In Equity. 

The complaina’t in the above entitled cause moves the Court 
for leave to amend his original bill of complaint in this cause by 
making the following additional averments part of paragraph 
three thereot his said bill. 

ar. 3. Your orator alleges that said corporation has always 
recognized said agreement marked exhibit “C” as legally and eq- 
uitable binding upon it. The said McCalley, Turner, and Moore 
were permitted to take possession of all ot said property in pur- 
suance of said agreement and did pertorm all the covenants and 
stipulations of said agreement on their part witn the knowledge 
and approval and consent of said corporation. 

And by makin the following additional averments part of par- 
agraph five of his said bill 

Par. 5. The said McCalleys and others, and those claiming 
under them in pursuance of the terms of said agreement, took and 
retained possession of all of said property during the full term of 
said lease, and when the lease expired the said corporation resumed 
possession of the property and a cepted it with all improvements 
thereon made by said MecCalleys, Turner and Moore, and said 

corporation has evet since been in ch. irge and control of 
63 saij College property and enjoyed the. rents and profits 

thereof. At no time since said improvements were made 
up to the bringing of this suit has said corporation claimed that 
said improvements were not made under a sufficient legal contract 
betweea sad corporation and said MeCalley and others; but have 
affirmed the contract by accepting and enjoying the fruits thereof 
and recognizing admitting and conceding the rights thereunder of 
sud MecCalleys and others and those claiming under them. 

And by making the following additional averments part of par- 
agraph six of his said bill 

Par. 6. Your orator alleges that at the time he made said pur- 
chase of said MeCalleys, Moore and Turner, said agreement was 
recognized by said corporation as legally and equitably binding 
upon it, and your orator was informed ind led to believe by said 
corporation at the time, and said corporation Aypomerse that said 
claim for four thousand dollars was legally and equitably due, and 
was secured by the lien created by said agreeme nt on said property, 


‘ 


= 


and that said agreement tad been duly executed so as to be legally 
bincuing on both partics thereto. 

And your orator alleges that owin., to the represeitations, as 
surances and admissions of said corporation, and relying upon 
their truthfulness and good faith, he was induced and did purcliise 
of said McCalleys, Moore and [Turner their said lease and clan, 
and the security therefor, as evidenced by said agreement 
LIONEL W. DAY, 
HUMES & GORDON, 


Solicitors for Complainant 


kndorsed, Amendment to bill. 
Filed April 27, 1878. A. W. McCULLOUGH, 
Clerk 2 ( 


’ PART 2. 


I DEMURRER [O. BILL. 


Circuit Court of the United States for the Northern District of 
Alabama 


(GEORGE M. EVERHARI 
aS. ' 
be as — In Chancery. 
HUNTSVILLE FEMALE COLLEGE, | ¢ 


GrorGe W. F. Prick, ET AL. 


The defendants, the Huntsville Female College and George W 
l’. Price, by protestation, not Confessing or acknowledging all or 
any of the matters and things in said bill of complaint to Db: true, 
a such manner and form as the same are thereby and therein set 

forth and alleged, doth demur thereto, and for Cause of ce 
murrer show that the said complainant hath not by his boli made 
such a case as entitles him ine juity to any relief from or ALT Ans 
these defendants touching the matter contained in said bill, or any 
such matters. Wherefore, and tor divers other good causes of de 
murrer appearing in the said bill of complaint, these defendants do 
demur to said bill, and to all the matters and things therein con 
' tained, and humbly pray the judgment of this Honora >ie Court, ‘ 
whether they shall be compelled to make any other or further an 
swer to the said bill of complaint, and they pray to be hence dis 
missed with their reasonabie costs, in this bchalf sustained 
And the said defendants further demur to the said bill of com 
plaint, and for causes of demurrer to the same show the followin 
vrounds, viz. 
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Because Martha T. Rison, Myra !. Erwin, Robert M. Erwin, 
Joseph B. Erwin and Marcus A. [erwin are made parties defendant 
to said bill of « “omplaint. 

2. Because said contract, marked E shibit “C,” is against public 

policy, violates the charter of the said Huntsville Female 
2 College, 1s ultra vires the authority of the president, trus- 

tees and officers of the said Huntsville Female College 1il- 
legal and void, and can confer no rights on the obligees thereto, 
nor to their assignees, as shown in said bill of complaint, which 
a court of cquity will recognize and enforce. 

3. That the said sale of L. W. Day, as assignee, and the pur- 
chase thereat 6. said complainant, were and are void and of no 
force nor effect, because the bill shows upon its face that the 
Huntsville Female College, by George W. F. Price, as its agent, 
was in adverse possession of all the property attempted and pre- 
tended to be soid by him and purchased by said complainant, and 
which is the subject of this litigation, and that these defendants, 
nor either of them, was a party either to proceedings in the bank- 
ruptcy of J. G. Wilson or to the petition by said Day for sale of 
the said property; that the petition of the said Day for sale of 
said property was an ¢% farte proceeding, in a summary manner; 
and that said Day did not proceed by bill in chancery and make 
these defendants, or either one of them, parties to the said pro- 
ceedings. 

4. lnat said pretended asset of J. G. Wilson, bankrupt, preten- 
ded to be sold by said Day, as assignee, was, at the date of the 
filing of said petition, and at the date of the filins of this bill, 
barred by the statute of limitations of two years 
5. That said claim of four thousand dollars, and the pretended 
mortgage to secure the same, which is the subject matter in part of 
this suit, is and was barred by the statute of limitations of ten 
years, at and before the institution of this suit. 

6. That said bill is vague, uncertain, contradictory, and irrecon- 
cilable, in this, viz: thatit claims and derives title to said property, 
which is the subject of this litigation, by two inconsistent and 

conflicting titles, the existence of both of which are 


3 impossibilities—first, as to the purchaser of the same, at 
the sale of L. W. Day, as assignee of J. G. Wilson, bank- 
rupt; and, secondly, as sect forth in paragraph 19 of said bill, un- 


der and by virtue of the contract evidenced by exhibit “C,”” which 
complainant avers he has never surrendered to any one, but 
cliams that he 1s the owner and holder of the same. 

7. That said bill shows no case that will move the conscience of 
th:s court to a specific performance of said contract, marked Ex- 
hibtt “C.” That the bill does not show th. it s ud Turner and oth- - 
ers ever expented of their own money in building, furnishing or 
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adorning said Huntsville Female College, or in paying for the lot, 
on which the same was built. That said contract was made by the 
President of said Huntsville Female College, and Turner, MecCal- 
ley and Moore, who were trustees of said College, and who then 
occupied a fiduciary relation to said College. That complaimant is 
a purchaser with full notice of the relations sustained by said con 
tracting parties to said College. That said complainant does not 
come into equity with clean hands. And that the contract of said 
complainant was a mere hard bargain for unsanctified gain by the 
sacrifice of the interests of religious education 

S. Taat said Acklen was not President of the Board of Trustees 
at the time that he signed the said contract “C,” and had no au- 
thority to sign the same as such. 

g. Because said alleged contract between the said Turner, MeCal- 
ley and Moore was illegal, and was a traud upon the corporators of 
said Huntsville Female College. 

10. Because said alleged sale by said Turner, McCalley and 
Moore to said Everhart was illegal ang a fraud upon the incorpo 
rators of said [luntsville Female College 

11. Because said alleged contract between said Everhart 
4 and said A. R. Erwin was legal, anda fraud upon the 
corporators o! satd Huntsville Female College 

12. Because alleged eoatract between the said Joha W. Scruggs 
and John G. Wilson was tleyal, and atraud upon the corporaton 
of said Huntsville Female Cy leg 
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13. Because the said Lione! W. Day, as the assignee in bank 
ruptcy of the said John Gs. Wilson, acquired no rights in any mat. 
ter or thing set out and alleged in said bill as therein averred, which 
he could disp se of or sell as such ass 

1.4. Because said Everhart a 4 ured no rights to ny matter of 


thing set out and averred in complainant's bill, by virtue of his al 
lesed purchase at said bankrupt sale, made by said Day, as the as. 
signee in bankruptcy of satd) Wilson 

15 Because said alleged sale so made bv said Davy. as ich as 
signee, was never reported to said District Court, sitting in bank 
ruptcy, nor confirmed by said Court 

If), secause said alleged sale by Te Day, as such a signee, 
was in violation of the bankrupt law, being made upon hi 
eA pf rile application, wien taese lemurrant yoy im the adverse 
Possessi mol said property, and had b } I own by ud 
bill, for many years prior to said sal 

17. Because said charier of said Huntsville Female Co was 
violated in the said alleged contract between said trustees, and said 
Turner, Moore and McCallevs, in this: that sa ntract conferred 
upon the said Turner, Moore and McCa for the term of cig! 


teen years, the exciusive night to 
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trustees, for their election, the President as principal of the same, 
tugether with all subordinate protessors, assistants or tutors, and 
with power to assign to said President or principal, and said sub- 

ordinate professors, assistants and tutors, their respective 
5 duties. 

18. Because said charter of said Huntsville Female Col- 
lege was violated in the said alleged contract between said trus- 
tees and said Turner, Moore and McCalleys, in this: that said 
contract conferred upon said Turner, Moore and McCalleys the 
exclusive control and entire and complete ownership, absolutely, 
over the finances of said Institute, whether the same shall consist 
in monies arising trom tuition, or trom any other source, except 
the preachers’ and benevolent fund, tor the period of eighteen 
years. 

19. Because said charter of the said Iluntsville Female College 
was violated in said alleged contract between said trustees and said 
Turner, Moore and McCalleys, in this: that said contrac. stipu- 
lated that the rates of tuition shall be and remain the same as 
those established durin: the last session of the Institute for the 
term of eighteen years, unless chaised by the conseat ani agree- 
ment of both parties to said contract. 

19 1-2. Because sail charter of said Huntsville Female College 
was violated in siid alleged coatract between said trustees and 
said Turner, Moore and McCalleys, in this: that said contract 
stipulated that in no event shall any one be nominated for the of- 
fice of president or principal who is not, at the time of his nomina- 
tion, a member of the \Lethodist Episcopal Church, South. 

20. Because said charter of sid Huntsvdle Female College 
was Violated in said allesed coatract between said [Trustees and 
said Turaer, Moore aad McCalleys, in this: that the said con- 
tract stipulate ] that the presideat or priacipal of said Institution, 
and all in subordinate stations, shall be lab'e to removal from 
office only by the said Turner, Moore and McCalleys, with the 
concurrence, Consent and arrcement of said truste is. 

21. Because said charter of said Huatsville Female College 
was violated in said alleged contract between said trustees and 

said) furner, Moore and McCalleys, in this: that by said 
6 contract said trustees released and relinquished, for and 

during the term of cizhteen years, all right to erect any 
buildinazs or place anything else whatever on said lot, except by 
the consent and agreement of the said Puraecr, Moore and Mc- 
Calleys 

22. Because said charter of said Huntsville Female College 
was violate 1 in said allezed contract between said trustees and 
said Turner, Moore and McVallevs, in this: that by said contract 
said trustees are limited, tor the term of eighteen years, from en- 
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- teriny more than three schulars gratuitously tor cach session, and 

these shall be subject to the contirmation of the said Lurner, 

Moore and McCalleys, their executors, administrators or assigns. 

23. Because said charter of said Huntsville Female Colleve 

was violated in said alleved contract between said trustees and 

said Turner, Moore and McCalleys in this: that by said contract 

there can be no change in the sessions or vacations of said lnsti- 

tute for the period of erghteen years, unless with the consent and 
agreement of the said Turner, Moore and McCalleys. 

24. Because said charter of sard Huntsville Female ¢ olleve 
was violated in said alleged contract between said trustees and 
the said Turner, Moore and MeCalleys, in this: that by said con- 
tract no chanses can be made, for a pero Lot ciehteen Years, mM 
the branches of education tausht in said Institute, unless by the 
consent and agreement of the said Turner, Moore and McCalleys 

25. Because said charter of said Huatsville Female College 
| | was Violated in said allesed contract between said trustees and 

r the said Luruver, Moore aad M Calleys, in this: that by Said con- 
tract said Board of Trustees surrendered all control and dominion 


| ove;©r said pr ycrly to the sai lurner, \Ioore and McCalleys, at 
the expiration of cighteen years. 

{. 26. Because said bill does not allege that said Everhart ever 
paid anything tor said alleze | purchase made by him at 


said alleze 1 sale made by said L. W. Day, as such as 
siznee in bankruptcy of said Wilson. 
' ‘ JAMES ROBINSON, 
BRANDON & JONES, 
D>. F. Loe 

Sol. for Defendants, 
WALKER & SHELBY 


SJ 


Phe undersigned, counsel for the demurrants, hereby certify 


that in our opimon, the foreyoing demurrer 1s well founded in 
point of law 


JAMES ROBINSON, 
BRANDON & JONES, 
DD P. LEWIS, 

Sol. for Defendants, 
WALKER & SHELBY 


UNITED STATES OF AMERICA, 
Northern District of Alabama. 


Betore me, A. W. McCullough, Clerk of the Circuit Court of 
the United States for the Northern District of Alabama, this day 
personally came J. J. Dement, President of the Board of Trustees 
of the Hantsville Female College, one of the demurrants in the 
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above entitled cause, and makes oath that the foregoing de- 
murrer is not interposed lor delay. 


Sworn to and subscribed before me ) J. J. DEMENT, 
this the 26th day of June, 1877. Pres. Board Trustees 
A. W. McCULLOUGH, ‘! Huntsville Female 
Clerk C. Court. ) College. 


Endorsed, Demurrer to Bill. 
Filed in office this the 26th day of June, 1877. : 
A. W. McCULLOUGH, Cé@ers. 


8 DEMURRER OVERRULED. 
April 16th, 1873. Minute Book, Page 190. 
Georct M. Everuarr ) This cause coming 


me 


Q9. aS. to be heard on de- 
Tue Hunrsvitce Femare CotieGce er ac. f murrer of defendants 
} filed herein, come the 
parties by their Solicitors, and after argument of said demurrer 
and due consideration by the Court, it is ordered, adjudged and 
decreed by the Court, that said demurrer be overruled. 
It is further ordered, adjudged and decreed by the Court that 
defendants be allowed ninety days in which to file their answer. 


ee ema 


Q SEPARATE ANswer OF Gro. W. F. Price tro Bite. 


- 


In the Circuit Court of the United States, for the Northern Dis- 
trict of Alabama.—Fifth Circuit. 


The separate answer of Geo. W. F. Price to the bill of com. 
plaint, exhibited by Geo. M. Everhart, against respondent and 
others, in said Circuit Court. , 

This defendant now and at ail times hereafter saving and_re- 
serving unto himselt all benefit and advantage of exception, which 
can or may be had, or taken to the many errors, uncertainties, and 
other imperfections in said complainant's bill of ce pplaint contained, 
for answer thereto, or unto so much thereof, and such parts thereof 
as this defendant ts advised, ts or are material, or necessary for 
him to make answer unto, this defendant for answering saith — 
He demies that the furniture that is on the premises, and in the 
building known as the Huntsville Female College, located in the 


he 


/ 
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city of Huntsville, State of Alabama, belongs to the corporation 
known as the Huntsville Female College, nor did such turniture 
belong to said corporation when the bill in this cause was filed. 

It is true the corporation owns the desks, the benches, phil. 
osophical and chemical apparatus with the cases in which they are 
kept, but all the other furniture in the house, and on the premises, 
and al] musical instruments on said premises, belong to and are 
the individual assets of resp onde nt. 

Respondent, for further answer to said bill, says it is true he is 
the tenant of said corporation, at the sum for rent of five hundred 
dollars per annum, which, by permission and contract of said cor- 
poration, he has expended annually in protecting and keeping said 
property in repair. 

And for further answer to said bill, respondent says he 

10 knows nothing of his personal knowledge in regard to the 

other allegations contained in said bill, but he is informed 

and believes, and upon such information and belief he states that the 

allegations contained in paragraphs of respondents—Huntsville 

Female College—answer to said bill; dre true, as are also the pleas 

of respondents co-defendant; and he here now refers to and adopts 

the said answer of said corporation, and the various pleas of said 

corporation, as far as they may be applicable and appropriate, as 
his respondents answer and pleas to said bill of complaint. 

And this defendant denies combination, and that there is any 
other matter, cause or thing in the said complainant's said bill of 
complaint contained material or necessary for this defendant to 
make answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, is not true 
to the knowledge or belief of this defendant, all which matters 
and things this defendant 1s ready and willing to aver, maintain, 
and prove, as this Hlonorable Court shall direct, and humbly prays 
to be hence dismissed, with his reasonable costs and charges in 
this behalf most wrongfully sustained. 

DAVID P. LEWIS, 
L. P. WALKER, and GEO. W. F. PRICE 
BRANDON & JONES, | nee 


Solicitors for Respondent. | 


Unirep STATES OF AMERICA, 
Northern Distrwt of Alabama 
George W. F. Price,being duly sworn, does depose and say, that 
he is the defendant named in the foregoing answer subscribed by 
him; that he has read the same and knows the contents thereof, 
and that the same is true of his own knowlege, except as to mat- 
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ters therein stated on information and belief, and as to those mat- 
ters he verily believes it to be true. 
Subscribed and sworn to before me this 31st day August, A. D. 
1878. A. W. McCULLOUGH, 
Clerk U. S. Cir. Ct. 
Endorsed. Filed July 30th, 1878. 
A. W. McCULLOUGH, 
Clerk Cor. Ct. 


V1 REPLICATION TO ANsWER OF Geo. W. F. Price. 


In the Circuit Court of the United States for the Northern Dis- 
trict of Alabama. 
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GeorGe M. Evertarr a" 
2S. In Equity. 
THe Hunrsvitte FeMALE COLLEGE, Et AL Defendants. 


The replication of Geo. M. Everhart, complainant, to the an- 
swer of Geo. W. F. Price, defendant 
This repliant, saving and reserving to himself all and all man- 
ner of advantage of exception to the manifold errors, uncertainties 
and insufficiencies of the answer of the said defendant, for repli- 
cation thereunto says, that he does and will aver, maintain and 
prove his said bill to be true, certain and sufficient, in the law to 
be answered unto by the said defendant, and that the answer of 
the said defendant is very uncertain, evasive and insufficient in the 
law to be replied unto by this repliant; without that, that any 
other matter or thing inthe said answer contained, matetial or 
effectual, in law to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed 
or denieg, is true; all which matters and things this replant is 
ready to aver, maintain and prove, as this Honorable Court shall 
direct, and humbly prays, as in and by his said bill he has already 
prayed. 
L. W. DAY and 
HUMES & GORDON, 
Solicitors for Complammant 
Endorsed. Replication to answer of Geo. W. F. Price. 
Filed in the Clerk's office September 10, 1878. 
A. W. McCULLOUGH, 
Clerk G. i 


12 ANSWER OF JouN L. Rison, AGEN! 


United States Circuit Court, Northern District -\labama. In 
Chancery. 

The joint answers of Martha T. Rison, Myra J]. Erwin, by het 
Guardian, John L. Rison, Robert M Erwin, William UU. berwin 
and Marcus A. Erwin, to the bill of complaint of George M. Eves 
hart, against the tluntsville Female College, and others. 

Par. 1. And these respondents saving and reserving to them. 
selves all advantages, rights and privileges, individually and coi 
lectively, tor answer to said bill of complaint, answer siy: that 
they have seen and carefully read over the answer of their co 
defendant, the Huntsville Female College, and that they hereby 
adopt the same, with the pleas accompanying, as their answer to 
said bill, and they ask that the same miy stand as and for their 
jOint and several answer to said bill. 

far. 2. And for further answer to said bill of complaint, res- 
pondents say, that so far as the four th 5usand dollar debt, which 
is secured by a lien on the buildings, and lots and personal prop- 
erty of said Huntsville Female College—three thousand of which 
Was payabic January Ist, 1554, and one thousand payable January 
Ist, 1853; both of which were extended until January tst, 1860 
that the said debt is not the property of complainant, but that the 
said debt was sold by complainant to A. R. krwin, and the same 
is now assets of the estate of the said A. R. Erwin, and can only 
be represented by his legal representative. 

And these defendants deny all combination, &c., and say that 
they have fully answ ered said bill, and ask that they may be 
hence dismissed with their reasonable costs by them expended. 

D>. PF. Lewes. 
Sol. for Kesponde nts. 


13 John L. Rison, as the agent of respondents, in above 
bills, personally appears, who swears in due form of law 
that the matters stated in the above answer, as of his own know! 
edge, are true; and that the matters and things stated as on tn. 
formation and belhet, he believes to be true. 
JOHN L. RISON 


Subscribed and sworn to before me this joth day of July, 1878. 
A. W. McCULLOUGH, 
tare @. 3. & &. 


indorsed. Answer of John L. Kison, Agent 
Filed in Cletk's office this 30th day of July, 1878. 


A. W. McCULLOUGH, Cleré. 


_—  _ 
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14. Answer or Ciay, ApminisTRaTroR &c., oF A. R. ERwin, 
DECEASED. 


In Chancery in the Circuit Court for the Northern District of Ala- 
bama. 

The separate answer of Hugh L. Clay, as the Administrator de 
bonis non cum testamento of A. R. Erwin, deceased, one of the de- 
fendants to the bill of complaint of G. M. LEvernart against the 
Huntsville Femaie College, and others. 

And the said defendant, for answer to the said bitl,and to so much 
thereof as he is advised to be macerial for him to answer, says: 

Par. 1. That the allegations of said bill, respecting the charters 
of the said Bascomb Female Institute, and the said Huntsville 
Female College, are true; that the contracts as set out in said bill, 
between the said corporation and said Turner, Moore and McCal- 
leys, and between said Turner, Moore and McCilleys and com. 
plainant, G. M. Everiart, and A. R. erwin, respondents testator, 
are believed to be correct. It is also true, as stated in the third 
paragraph of said bill, that when the said College gave a lien on 
said real estate, for the four thousand dollars, that the said 
College retained the leval title to said real estaic 

ar. 2. It is crue, as stated in the erzhin paragraph of said bill, 
that said sum of four thousand dollars, + reed to be paid by said 
College to Turner, Moore and McCalleys, and for securing the 
payment of which the College gave a mortage aad len on the 
real estate on which the College buildings are erecced, his never 
been paid by said College, to said Turaer, Moore and McCalleys, 
nor to their ass'gnees, nor any of them; but it ts teue that the 
said sum of four thousand dollars, so secured as aioresiud, has 
been paid by the said A. R. Erwin, respoadenis’ testator, to said 
G. M. Everhart, in and by the cash paymenis an! otherwise that 
were made by said Erwin, when and alter possession of sia.d lease, 
mortgage, and other property, were handed over to said 
15 Erwin by said Everhart. That said Erwin, respondents’ 
testator, paid said Everhart, on satd contract, before his 
death, the sum of thirteen thousand dollars, in cash, and that his 
testator executed to said Everhart notes with solveat and good 
personal securities, John M. Eldredge, Russel J. Kelly, Stephen 
W. Harris, and others, tor the sum of fourteen thousand dollars, 
that being the balance of the sum of twenty-seven thousand dol- 
lars, and thus the said hen was thereby fuily discharged; that he 
has never presented any claim of debt on said estate of Erwin, 
to the executor of said estate, in any manner or form. 

Kespondent turther deares that he said Erwin had any right to 
the possession of the origtnal lease and lien given by said College 
to said Turner, Moore and McCa'leys; or that he retained the 


1) 


Lihat ff he has 


bye 


POSSession of the same. snce obtamed Possession 
of the same, or failed to surrender the same to his testator, at the 
time of the sale to him, that such conduct was in violation of his 
agreement and in bad taith to respondents’ testator. That hi 

said contract bound him “to convey the buildine, lot and tix- 
tures of the same, together with all claims, /rews, or privilez 


which do or may belong to satd lease, all tn as tull and ample a 
conveyance as the said kverhart received the same of the orig 
inal lessees, said Turner and others,” and that it was only upon 
these stipulations in said contract that said Everhart received of 


said Erwin the said sum of thirteen thousand dollars in cash: 
and also his notes from testator with good security tor the turthes 
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sum of fourteen thousand dollars. And that the statement. of 
complainant, inthe igth paragraph of his bill, “that he still 
owns, retains and has possession of the said orisinal contract, ev 
idences said debt of tour thousand dollars, with the lien of th: 
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property of said Huntsville female C ler N:., and has never 
SUYTER ered possession of fle same to said or any one cise, 
but claims to be the and holder-thereot 
therefor, in pursuaace of the terms of his 
invenious unavailing 


OWNCT 


win, are but Dut 

Respondent says that the 
rect, that they deny and contradict the 
the parties. And respondent that 
procurins the sale ot said debt and lea as assets ot 
ter his bankruptcy, and purchasing the same himself ; 


nis suit on the 


It) 
‘nts are not cor 
itten col 


statem 


WI 


ADOVE 
itract between 


TPP nants acts. in 


Wilson. at 
(his fariure 


~A\ , 


to prove his lien in bankruptcy , 


and his securities ; his acec pliny these note m said krwin 
as well as the terms of his contract with Erwin, all contradict the 
remarkable statements of said parasraph 

And re p mdent further shows that said kverhart, after obtain 
inz said notes of A. R. Erwin, with Eldndve and others a 
surcties on the same, transterred said a to one C.D. Elliott 
of Nashville, “without recourse,” in payment tor property im sai 
city, and that he thereby waived an cen which he may have 
had on said property tor said tour thousand dollars, secured by 
aid lien as atoresaid. And furthermore, that said John G. Wil 
son, to whom John W. Scruggs, as executor of said Erwin, sel 
said lease, paid off and discharged to said Elliott one of sa 
notes of four thousand dollars 

Par. 3. And respondent further sa that Irwin's executor 
aid Scruggs, did not sell to Wilson the debt of four thousand 
dollars nor the hen to secure the sam Phat said Ses a 
executor, did not have the power under Erwin’s will to. sell th 
same. Nor did he ever obtain, or attempt t tain, authority 
from the Probate or any other Court the same. Nor did 


~(? 


he ever pretend to sell the same to Wilson, or to any other 
person, but that the same is the property of the estate of said 
Erwin and assets in respondent's hands. And that complainant 
has no lien on the same, nor any claim against said estate for 
that or any other debt or demand; and that said complainant 
has never presented said claim to said John W. Scruggs, execu- 

tor of Erwin, or to this respondent, or brought the same 

17 to the notice of any representative of the estate of Erwin, 

in any legal manner, or attempted to do so. 

And having fully answered, respondent asks that he may be 
hence dismissed with his reasonable costs by him in this behalf 
expended. 

DAVID P. LEWIS, 
Sol. for Clay, Adm'r de bonis non cum testamento. 
Endorsed. Filed in Clerk's office this toth day of April, 
1879. A. W. McCULLOUGH, C/eré, 


18. Answer oF J. J. Dement, PRESIDENT BOARD OF TRUSTEES. 


In Chancery in the Circuit Court of the United States of Amer- 
ica for the 5th Circuit 

The separate answer of the Bascomb Female Institute as orig. 
inally chartered, and by amendment of said charter known as 
“The Huntsville Female College,” to the bill of complaint, origi- 
nal and amended, of George M. Everhart, complainant. 

And the said defendant, saving and reservin. to itself all excep- 
tions to the errors and irregularities of the said bill, for answer to 
the same, and to so much thereof as tt is advised to be material 
for him to answer, answering, says: 

Par. 7. It is true, as allezed in the first parazraph of said bill, 
that respondent has been created by the charter of January 27th, 
1852, as alleged, and that said charter was amended on December, 
1855, as alleged. 

The second paragraph of said original bill ts correct, as far as it 
goes, in the statement of the purposes of said corporation, and 
also of its want of means to accomplish said purposes. But it 
does not state that the high purposes of its creation could only be 
achieved when those who manage said College were exclusively 
under the control of a disinterested benevolence, as trustees, 
without the alloy of personal interest. 

Par, 2. It is true, that the contract set forth in paragraph 3 of 
said bill was entered into between the parties as alleged; and it is 
further true, that at the time said contract was entered into that 
the said Turner, William J. McCalley, Thomas S. McCalley and 
William H. Moore were trustees of said Bascomb Female Insti 
tute 


>I 


AAnd it is further true, that the said contract transfers 
1y all the assets, and all the expectation of assets, of this 
respondent, and all fees and emoluments connected with 
the Institute, until the year 1871, and further binds this respond 
ent, secured by a lien (with power of sale on first January, 1560,) 
on all the property the respondent owned, te pay the said con 
tractors the sum of four thousand dollars. Thus, under the con- 
tract, the power to sell the buildings and lots, and personal prop 
erty of respondents, was sure to arise. Respondent says that the 
said contract 1s unreasonable, illeyal, unconscionable and mwequita- 
ble, and insists that a court of equity will not entorce the same. 

The statements of the 4th paragraph of said bill respondent 
Supposes Is correct. 

In answer to paragraph 5, respondent says that it is true, that 
buildings were erected under said contract; that furniture, maps, 
globes, musical, phil Ss phical and chemical app iratus were j via cf 
in said buildings. Respondent does not know the cost of the 
ame, Or any part thereot; nor has it any knowledge, intormat on, 
remembrance or beliet respec ting the said cest, and requires pr vot 
of the same, but the resp mdent denies that the same was don 
wholly at the cost of the contracting parties, but that the buildings 
then on the lot, the materials on hand at the date of the contract, 
the large amounts subscribed betore the date of said contract, and 
the voluntary subscriptions made and collected after the date of 
said contract, together made a large sum that, under the contract 
went into the possession of the said contracting parties. And 
since the completion of the said buildings, the said contracting 
partics, and those who have claimed, coatrolled, received and en 
yoyed the income and pronts ol the said College, in its tuition as 
well as in its boardin department, un ler the said Contracting par 

tics have received also large sums of money from the same, 


20 which have reimbursed the said contracting parties in the 

matter of all mone,s of their own which they ever paid 

utim and under said contract. And respondent says that the 
said parties who contracted to erect said b 1 ere trust 

of this respondent; chat they could not, tn this Court, render theu 


1 fu Lary labors t matter ol pe Wart yV >) yicbidunl . ithi 


bill should state a case which must show an accurate and dvna 


fite statement of all receipts by them, trom all sources, and of all 
actual and real expenses properly swtemized and sustatred by 


sisted. Respondent says that at the time said contract was ex- 
ecuted that subscriptions had already been made amounting to 
over ten thousand dollars, which was handed over to the said 
Turner and McCalleys and Moore. There were other subscrip- 
tions and other valuable property also received by them, which 
amounted to larze sums of moncy in value. 

Par. 3. Respondent says that paragraph six ot said_ bfll is be- 
lieved to be true, and that when complainant purchased said 
lease he knew that the said parties who sold to him sustained the 
fiduciary relations to respondent hercinbetore stated, that he was a 
purchaser with tull knowledge ot the relations existing between 
the original contracting parties. 

Responcent answers to paragraphs 7 and 8, that respondent 
has no knowledve, remembrance, information or beliet, respecting 
the substance of said paragraph, that would justity an admission 
or denia! of the same, insists that nothing 1s due, tor reasons al- 
ready stated; and that nothing is duc Complaimant, uu any one, 

for reasons which will be stated 1a subsequeat part ot 

oe this answer 
in answer to paragraph 9, says that the sale by com 
plainant to erwin tor $27,000.00 15 (rue, ai i respondeat IsSists 
that by said sale complainant, being himselt ino the shoes and 
stead of a trustee of respondent, was paid by said sum of money 
an excess over anything that he can claim, by the rules of this 
Court. from respon lent, ina setticinent as Deiween trustee and 
cestu: gue trust. Vhat he must be rezarded as havins received 
$27,006.00 from the use of the property during the said lease 
trom the tst day of August, 1859, besides the amounts he had 
received from the same source trom the time he purchased the 


same from the original contractors, viz: the .7th day of Decem. 
ber, 1857, which respondent supposes was not less than three 
thousand dollars per annum 

Par. g. Respondent says that the statements of paragraph 10 
of said bill are believed to be true, and that the properly proved 
copy of said will, &c , will show w t ame are, Respondent, 


however, denies that the will of said krwin gave such power ot 


sale to said John W. Scruggs, as executor, as said paragraph al- 
leges, and requires proot of the said allegations, which ts hereby 
and herein « mph atica CT} 3 
And in answer to paragraph t1 of said bill, respondent denies 
that said Scrugys, as executor ito John G Wilson all right, 
title, claim, interest and possession which said Erwin had a 
quired in tl ud debt of $4,00 / The Hen to sec ife pay- 
ment of the same, and respondent det that Wilson ever went 
into Posse ssion «of ‘ : pr » mv ar af time, Or cve!l had right, 


.. >? : * } : : ; ; , ‘ ° > ‘ ] 
title or claim to the same. I[n other reste respondent believes 
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the allegations of the sai] parigraph to be correct. Respondent, 
for further answer to said paragraph 11, says that said Scruggs 
had no power under the will of said Eerwia to sell the said debt of 

$4,000.00, nor did he ever obtain an order trom the Pro- 
22 bate Court of this proper county, nor a decree from any 

court, to sell the same, nor did he in fact ever sell the 
same, nor did he ever pretend to sell the same to Wilson, nor to 
any one else. 

Respondent knows nothing of his own knowledye of the alle- 
gations of paragraph 12 of said bill. 

Respondent knows nothing of the allegations of paragraph 13 
of said bill... And respondent further says, that said Wilson neither 
claimed, nor had any interest in said debt of $4,090.00 when he 
filed his petition in bankruptcy, or at any other time, and that no 
title ever passed to his assignee, in the same. 

And respondent further says, that at the date of the filing o! 
said petition, referred to in said paragraph 13, that respondent was 
in the quiet and peaceable possession of all said property sought 
to be sold, claiming mght and title tothe same; that said posses- 
sion was open and notorious; that such possession was actual, 
visible, adverse, open and n >torious, and known to complainant and 
said assignee in bankruptcy; that respondent was not made a 
party to said petition, nor was respondent a party to the said case, 
nor record in any way whatever; that the whole petition, order 
and sale were as to respondent res inter altos acta and void, and 
that respondent has been ever since the said pretended sale, and 
prior thereto, since 1898, in peaceful possession of the said prop 
erty, claiming the same adversely to all the world 

And in answer to paragraph 14 of said bill, respondent says, 
that so far as the $4,000.05 debt is concerned, that said Wilson 
never claimed, had, possessed or owned any right to the same, 
either at law or equity; aad that the sale of the same, and of the 
College, and property connec.ed with the Colleze, was void, be- 
cause the said College property Was Ih Possession ol respon lent, 

whose possession was actual, visible, open and notorious, 
23 and adverse at the time of the filing of sa:d petition, and 

at the time of said sale, with claim of title ; and respon 
dent was not a party to the proceedings to obtain a sale of the 
same, though complainant and assignee knew full well of respon 
dent's possession, as herein stated, and claim of title. Sard sale 
was null and void as to respondent 

Par. 5. Answering the alleyatioas of the 15th paragraph of 
said bill, respondent says, the allegations thereof are not true— 
but if the statements thereof are truc, respon dent demes that com 
plainant acquired any richts either to said debt of $4,000.00, or 
the lica given to secure the same, or tu any of the property of 
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the Huntsville Female College, because respondent avers that the 
debt and the lien given to secure it were «tra vires the power of 
the Trustees of said Huntsville Female College, and created no 
liability on this respondent ; and that the sale of the said College 
property, by the assignee in bankruptcy of said Wilson, was, tor 
the reasons hereinbefore in this answer set out, nu!l and void as to 
respondent, and conferred upon complainants no rights as against 
this respondent. 

The allegations of paragraph 16 respondent believes to be true. 

In answer to paragraph 17, respondent denies the lien there 
asserted of complainant ; and also denies the said right of com- 
plainant to the debt of $4,000.00, as stated hereinbefore. The 
former portion of this answer furnishes the answer to the balance 
of said paragraph. 

Respondent further says, that most of the personal property, 
described as furniture, maps, charts, and musical, chemical and 
philosophical apparatus, &c., that was the subject of the original 
contract, has been lost and destroyed in the casualties of war, and 
that the property of that description now on hand has mostly been 
purchased since the war. Much of the same ts the private prop- 

erty of other persons, who are officers of the lastitution. 
24 Respondent denies the allegations, matters, reasoning and 
con_iusions of paragraph 18, as untrue and incorrect. 

In answer to paragraph 19, respondent says, that it does not 
know, and submits that it is not material whether complainant ts 
in possession of the original contract, exhibit “C,” nor whether he 
ever surrendered it to Erwin. It is true that said Price 1s in pos- 
session of said Institution, having been elected as president, under 
the charter, and has been so in possession since 1873, as the lessec 
of respondent. 

And for further answer to said bill, respoadent says, that com- 
plainant’'s barred by the statute of limitations of two years from 
his remedy, and the entorcement of his right, as alleged and set 
forth in his said bill. Nor does he show any reason, by way of 
explanation, why he has not sooner asserted his said alleged right, 
and why the assignee of said Wilson did not assert his pretended 
right within two years from the time the same is alleged to have 
accrued. 

And for further answer, respondent says, that all the questions 
now bein. litigated between complainant and respondent, were the 
subject of a judicial controversy and adjudication between them, in 
a suit instituted on the 16th July, 1867, in the Chancery Court ot 
the 29th Chancery District of the Northern Chancery Division ot 
the State of Alabama, by David H. Todd, as administrator of the 
aforesaid Daniel B. Turner, deceased, the aforesaid William J. 
McCalley, and the aforesaid Thomas 5. McCalley, as complain- 


ants, and this respondent, the aforesaid William H. Moore, the 
aforesaid George M. Everhart, complainant in this cause, the 
aforesaid Joha G. Wilson, and the aforesaid John W. Scruggs, as 
the executor of the aforesaid A. R. Erwin, deceased, as defend- 
ants, and wherein said complainant, George M. Everhart, filed his 
cross bill on 23th day of May, 1870, and by the decree in said 

cause, in substance and effect, the said court held, that said 
25 claim of said Everhart, complainant in this cause, presented 

in this his bill of complaint, was invalid. And respondent 
says, that said decree has never been reversed, annulled, nor set 
aside, but that the same is still in full force and effect, and that 
said decree adjudicated and decided in favor of respondent and 
against said Everhart, that he was not entitled to have and re- 
cover, as against respondent, anything, by reason of the claim 
which he sets forth in this bill of complaint. A copy of said rec. 
ord in said Chancery cause 1s herewith filed, marked Exhibit No. 
1, and prayed to be taken as part of this answer 

And for further answer, respondent pleads the statute of limita 
tions of ten years, and also the statute of linmtations of six years, 
to all matters set up and claimed in said bill, growing out of said 
contract with respondent by Turner and others, and transferred 
to complainant, as alleged, except as to said debt of $4,000.00 
and the len for payment of same, which is otherwise answered in 
a former part of this answer. And as to said debt of four thou. 
and dollars, respondent pleads in bar thereof the prescription of 
twenty years, and the presumption of payment atter the lapse of 
twenty years from the maturity of the debt. 

And this defendant denies all, and all manner of combination 
and confederation wherewith he is by said bill charged, without 
this, that there is any other matter, Cause or thing, in the said bill 
of complaint contained, materi! or necessary for this defendant to 
answer, and not herein and hereby well and sufficiemtiy answered, 
contessed, traversed and avoided or denied, ts not true to the 
knowledge or belief of this defendant; all of which matters and 
things this defendant is ready to maintain and prove as this Hon. 
orable Court shall direct, and humbly prays to be hence dismissed 
with his reasonable costs and charges, in this behalf most wrong 

fully sustained. 
26 D. P. LEWIS, 
BRANDON & JONES, 
WALKER & SHELBY, 
Sols. for Defendant 

| certify that in my opinion the pleas contained in the foreygoins 
answer is well founded in law, and proper to be filed in the above 
cause , DAVID P. LEWIS, 


, ; . 
Solicttor and of Counsel for Resp mient 
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J. J. Dement, President of the Board of Trustees for respondent, 
and known to me, being duly sworn, does depose and say, that he 
is President as aforesaid of Board of Trustees of defendant, who 
gives the answer foregoing ; that affiant has read the same and 
knows the contents thereof, and that the same is true, as of his 
own knowledge, as to the matters so stated, and as to the matters 
stated on information and belief, he believes the same to be true. 

J. J. DEMENT, 
President Board Trustees Huntsville Female College. 


Sworn to and subscribed before me, this 20th day of July, 1878. 
A. W. McCULLOUGH, 
Clerk U. S. Cir. Court. 
Endorsed. Answer of J. J. Dement, President of Buard of 
Trustees. 
Filed in Clerk's office this 30th day of July, 1878. 
A. W. McCULLOUGH, 
Clerk Cir. Court. 


27 Exuisir No. t To ANSWER OF THE HUNTSVILLE FEMALE 
COLLEGE | 
28 Davip H. Topp, Adm’r of Daniel B. Turner, deceased, ef a/. 
No. 688. vs. 


THE Huntsvi_LE FEMALE CoLLece, ef al. 


Be it remembered, that heretofore, to-wit: On the 16th day of 
July, 1867, was filed in the office of the Register in Chancery for 
the 29th District of the Northern Chancery Division of the State 
of Alabama, an original bill in the above entitled cause, in the 
words and figures following: To the Hon. Chancellor of the . 
Northern Division of the State of Alabama, sitting in Chancery 
for the 29th District: David H. Todd, administrator of all and 
singular, the goods and chattels, rights and credits which were of 
Daniel B. Turner, deceased, and William J. McCalley and Thomas 
S. McCalley, bring this their bill of complaint against the Hunts- 
ville Female College, William H. Moore, George M. Everhart, 
John G. Wilson, and John W. Scruggs, as executor of the will of 
Alexander R. Erwin, deceased, and thereupon complaining, says : 

First Paragraph. That the Bascomb Female Institute, located 
in the city of Huntsville, in said 29th District, was, on the 27th 
day of January, 1852, chartered by an act of the Legislature of 
the State of Alabama, which was then approved. A copy of 
said charter is herewith filed, marked exhibit A, and prayed to be 
considered a part hereof. That afterwards said charter was amen 
ded by an act of the Legislature of the State of Alabama, passed 
and approved on the 12th day of December, 1855, by which said 
amendment the name of said Bascomb Institute was changed t» 


the Huntsville Female College. 


A copy of said amended charter 


is herewith filed, marked extub:t B, and prayed to be considered a 


part hereot. 


Said amendment was made at 


the instance of said 


Huntsville Female College, was accepted by it, and the same 
has ever since been known and existed under the corporate 
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name of the Huntsville Female College. 


Second Paragraph. The purpose of said corporation was 
to establish in the said city of Huntsville a female school of a high 
order, and with this object in view to erect handsome buildings 
and procure suitable apparatus, appliances and instrumentalities. 


lhurd Paragraph. 


The corporation itself did not have the 


means with which to accomplish its purposes. 

fourth Paragraph. Accordingly, on the 17th day of December, 
1852, and anterior to its change of name aforesaid, the said Hunts- 
ville Female College, by the name and description of the “ [rus 


tees of the Bascomb Female Institute,” 


mace and entered into 


articles of agreement with the said Damiel B. Turner. and com. 
plainants, William J. McCalley and Thomas S. MeCalley, and the 
said defendant, Willam H. Moore, which, among other things, 


that the 


recites 


said 


Daniel B. Turner,” William J. McCalley, 


homas S. McCalley and William H. Moore, “for the considera- 
tion hereafter mentioned, hereby promise, covenant and agree to 


and with the 


lrustees o 


Institute 1) man 
by 


f the Bascomb Female 


ner and form tollowing—that ts to sas lhat they, the said par 
ties of the first part, wilt, at their own expense, undertake and 
have constructed the building for said Bascomb Institute, accord 
Ins tothe plan proposed by George Stecic, three stores hich, 
and bearin | the names of thi Y-one and CIV -tweo on the mat 
vin, and the date, 22nd November, 1852, with the specification 
thereto attached, sizned and dated as afotesand Anda 
byl bias He hor a board Ne al ' i day ch Moi, tH 
tid pa of the first part also bind themselves to furnish and 
crect suitable kitchen, smoke-house an ervants room, st 
room, bath rooms, and all other buildin as to have ever’ 
necessary building and improvement to adapt the whole to a 
compicte day and boarding school, and that they will have said 
buildings so far complete by the tirst day September, 1853, as 
to accommodate not less than one hundred pupils; and i 
30 the said buildings and improvements should not be finally 
completed by that time, th rye hall be finished a 
soon thereatter as practicable Dh i MATT it of the first part 
stipulate, promise and agree t rocur utabie furniture for said 
buildings, also books, globes, charts, maps, musical instruments 
to be worth in all 


and a philos yph cal and chemical! 


. 
Piet 


ic 


SS than twenty 


amount ne CSSaFYV to the erection and hna! 


AP TAIT ALU 
ih hundred al im addition to the 


ary 


he: 


( ompi thon of 
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buildings. They also obligate themselves to inclose the lot upon 
which said buildings are to be erected in a permanent and sub- 
stantial manner, and at the same time to ornament and beautity 
the grouads.”’ 

And the said articles of agreement, among other things, recite 
as follows: “For and in consideration of the premises, the said 
party of the second part covenant, promise and agree to and with 
the said parties of the first part, in the manner and form follow- 
ing, that is to say: the said parties of the second part will and 
do hereby transfer and assign to the said partics of the first part 
their heirs, executors, administrators and assigns, all the improve- 
ments of every name, kind and description now on said lot, in the 
town of Huntsville, on which said buildings are to be crected, 
absolutely ; also all funds now due, and which may hereafter be- 
come duc; also all funds on hand which have not already been 
appropriated by the board otherwise; also all funds, books or 
other property which may not be collected or subscribed, or 
hereafter collected or subscribed, to or tor said Institute, except 
so much as may be hereatter subscribed, donated or bequeathed 
to said Institute as a preachers’ and benevolent fund.” 

And said articles of agreement, amon. other things, further re- 
cite, “ That out of the subscriptions, collections, dues, &c., the 
said parties of the first part shall first pay off and discharge the 
balance now due or hereafter to become due, to George Steele, for 

the purchase of the lot on which said buildings are 
31 to be erected. And the said parties of the second 

part further covenant, promise and agree to pay to said 
parties of the first part, their heirs, executors, administrators, and 
assigns, the further sum of four thousand dollars, to be paid to 
them as follows: One thousand dollars to be paid on or before 
Ist September, 1853, and three thousand dollars to be paid on 
or before the tst January, 1854; and if said sum) should be paid 
as they respectively become due and payable, they are to be re- 
ceived without interest. And it is expressly understood, cove- 
nanted and agreed by the parties hereto, that said parties of the 
hrst part are to have and _ retain a lien on said lot, building, &c., 
for the payment of said sum of four thousand dollars. And it 1s 
further covenanted and agreed by the parties of the first part, 
that the party of the second part may extend the payment of the 
four thousand dollars atoresaid until the Ist of January, 1860, the 
interest being computed and payable annually thereon. And it 
is further covenanted and agreed by the parties hereto, that if 
the said sum of four thousand dollars, or any part thereof, or any 
interest thereon, shall be unpaid on the ist of January, 1860, 
then the said parties of the first part may at any time thercatter, 
by giving thirty days’ notice 1m a newspaper printed in the town 


of Huntsville, proceed te sell, to the highest bidder, for cash, 
said lot, buildings, furniture, books, charts, maps, apparatus, 
musical instruments, &c., to pay olf said tour thousand dollars 
with interest, or so much as may be due as atoresaid, with the 
costs of said sale, &c.” 

And said articles of agreement, among other things, further 
recite: “And the said parties of the second part further cove 
nant, promise and agree to transter and assign to the said parties 
of the first part, their heirs, executors, administrators and assigns, 
the exclusive control and ent re and ( ompl tc ownership abso 

lutely over the finances of said Institute, whether the same 
32 shall consist in monies arising trom tuition or from. any 

other source, except the preachers’ and benevolent tund 
atoresaid, tor the term of eighteen years, Commencing on the 
Ist day of September, 1853, subject alone to the qualitications 
and restrictions herematter mentioned 

And said articles of agreement, amons other things, turthes 
recite: « That the said parties of the tirst part hall have the ex 
Clusive right tor and during said term) of ,vears, to choose and 
nominate to said trustees of said Listitute tor their ele tion, the 
President or principal of the same, toszether with all subordinat 
professors, dossistantis or tulors, an l their respective « | 
be assigned them by the parties hereto of the first part, aided by 

he President.” 

And said articles of ayreement, amony other things, further 
recite : “It is also stipulated and agreed, that the Board of Trus 
tecs of said Institute shall retain the is ra] title to the lot. of 
vround, and the buildings to be constructed thereon, toyvether 
with the apparatus, firniture, books, maps, globes and musica 
instruments, We., and at the expiration of sa dterm of I8 years 

hall resume the entire use and control over the same, 


dione to the Supulations, COVE nant sand azreements above 1? 
fea, 
A Copy ol said articles of agreement, marked exhibit ¢ 
herewith filed. and praye 
Paragraph 5. Vhe lot of ground hereinbetore referred to a 


and upon which thre 


’ 
' 
' 
‘ 


to be considered a part hereof 
the site otf said Huntsville Female Colleve, 
ame was Dullt, 1s situate inthe city of Huntsville aforesaid, and 
known and deseribed as follows: Beginning at the S. E. cornes 
toa lot then OCCUpICKd Dy lohn .. Ver cr, Now owned ty) } | 
mond Toney, on the continuation of Randolph street, and = run 
ning kastwardly along said street 23¢ fect, to the S. W. corner 


, 


. 
of W. B. Figures’ lot, thence Northwardly and along said ki 
ures ime 29§ feet to Clinton street, thence Westwardiyv alon 


said Clinton strect to the N Kk. corner of the lot now oc pied Dy 
; ; 
; 


Edmond Toney 230 feet, thence Southwardly an 
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33 the line of said last mentioned lot 295 feet to the place of 
beginning —-containing one 55-100 of an acre. 

Paragraph 6. Said articles of agreement were, in all its terms, 
performed by the parties aforesaid thereto of the first part. 

The debt to said Steele was paid off and discharged by them. 
Suitable buildings, conforming to the plan and specifications, were 
erected by them at a cost of S- , and furniture, globes, 
maps, musical instruments and philosophical and chemical appa- 
ratus, were purchase! by them accordins tothe terms of their con- 
tract, at a cost of not less than $2,500.00, and placed in said buil- 
dings for the use of said school. leachers were employed by 
them, within the meaning, and according to the terms of said ar- 
ticles of azreement, and said school was put in successful and _re- 
munerative operation, and the parties aforesaid of the first part 
continued to act under the stipulations and agreements of said con- 
tract until hereinafter, now immediately stated. 

Paragraph 7. Ou the 17th day of December, 1857, the said 
parties of the first part, made and entered into an agreement with 
the said Georze M. Everhart, who had been for some time there- 
tofore in charge of said Huntsville Female College, as its Presi 
dent, by which, as said agreement recites, they sold, set over, trans. 
ferred, delivered and conveyed, to said Everhart, all the rizhts, 
titles, claims, interests and privileges which they then had in and 
to the Huntsville Female College buildings, grounds, furniture 
and fixtures, on or belongin. to the lot of grouad on which said 
buildings are located, either under any contract then subsisting 
between them and the trustees of said College, or otherwise; and 
in consideration thereof the said Everhart obligated himself to 
pay to the said parties fifteen thousand dollars $3,000.00 on the 
ist October, 1858, with interest from July Ist, 155%, and $12,090.00 

in three annual instalments of $4,000.00 each, viz: 34,- 
34 000.00 on Ist October, 18590, $4,000.00 on Ist October, 

1860, and $4,000.00 on the fst October, 1861, with interest 
from July Ist, 1858, and thereupon executed his notes according 
to these recitals. Ihe contract aforesaid with said Everhart is 
herewith filed, marked exhibit D, and prayed to be considered as 
part hereof. 

Said Everhart paid the $3,000.00 aforesaid, and the note for 
$4,000.00, falling due October Ist, 1859. And onthe oth Octo. 
ber, 1860, he paid on the note maturing October rst, 1860, the 
sum of $1,507.50. The balance of the purchase money remains 
unpaid. And complainants herewith file copies of the notes afore- 
said, falling due, respectively, October Ist, 1860, and October tst, 

S61, marked exhibit E, and prayed to be considered parts hereof. 

Paragraph 8, The four thousand dollars aforesaid, which was 

contracted to be paid by the Huntsville Female College to the 
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said D. B. Turner, William J. MeCalley, Thomas 5 MeCalley and 
William H. Moore, has never been pud, and, with the tateres! 
thereon, is now due. 

Paragraph g. Under the contract mentioned in the 7th para 
graph of this bill, the said Everhart went into p session of the 
said Huntsville Female College buildings, with the furniture, 
maps, globes, musical instruments and apparatus aforesaid, and 
so remained in possession until the Ist of Ausust, 1850, when he 
sold and conveyed to the said Alexander R. Erwin, now de 
ceased, all hits rights, titles, interests, claims and p SSessions nm 
and to the said Huntsville Female College buildings, with the 
furniture, fixtures, maps, globes &c., acquired by virtue of his 
contract aforesaid with said Dame! B. Lurner, William J. MeCal 
lev, Thomas 5. McCalley, and William Hl Moore. A> copy of 
said contract between said Everhart and the said Erwin ts here 
with filed, marked exhibit F, anid prayed to be considered a part 
hereof. 

Paragraph ro. Under said contract, said erwin wen: 
into possession of said Huntsville J-emale College butid 
ings, with its turniture, fixtures, &c, and so remained ino pos 
session until the ist day of January, 1860, when he departed this 
life in said county of Madison, having previously made and pub 
lishe | hits last will and testament, in which he nominated the saul 
John W. Scruggs as executor thereof. And thereafter, and on 
the 13th day of January, 1860, the said will was admitted to pro 
bate in the Probate Court of said county of Madison, and said 
Scruggs qualified as executor as aforesaid 

Paragraph 11. The furniture purchased by the sad Daniel [1 
furner, William J. McCalley, [Thomas 5 MecCalley and Wilham 
Hl. Moore, and placed in said Huntsville Female College bul! 
Ins, consisted of pianos, chairs, tables, desks, globes, map 
guitars and chemical and philosophical apparatus, and this turn 


35 


ture passed into the possession of the said Everhart under his con 


tract aforesaid, and afterwards into the possession of the sai 1 kes 
win under his contract aforesaid. [he schedule hereto appended, 
marked of and prayed to hye COs! iF ria jrart bereu pItAIns 


Nearly as complainant can now recall it, a list of said fturnnture 
Para rraph 72. After the death of said Erwin, the Coll rc hu | 

dings aforesaid. with the turniture aforesaid, weat into tue passe 

sion of the said John G Wilson, who is now in possession undes 


a contract with the said Scrugys, as executor of said krwin, and 
has so been in possession since the May ol — ——— | * 
who had knowledge at the time he so went into possession of the 


several contracts aforesaid, and of the amount due and unpaid to 
said complainants, and from said Huntsville Female College, and 
said kverhart 


(2 


Paragraph 13. The said Daniel B. Turner departed this life, in- 

testate, in said county of Madison, which was his domicil, in the 

year 1866, and the said David H. Todd has deen duly ap- 

30 pointed by the Probate Court of said county, and has qual- 
ified as his administrator. 

Paragraph 14. The said William H. Moore, who does not join 
your orators in this bill, and is therefore made a_ party defendant, 
the said John W. Scruggs and the said John G. Wilson, all reside 
in said 29th District. The said George M. Everhart resides in 
Charlotte, in the State of North Carolina. 

taragraph 15. Tne said Erwin, at the time of his purchase 
aforesaid from said Everhart, was informed and well knew of the 
said indebtedness of the said Eveshart to sud Turner, MecCalleys 
and Moore, and how aad for what said indebtedness was created. 

faragrapA 16. Said \WWilsonis now coaductinz, in said buildings, 
a female school, and iis done so since his possession atoresaid. 
The annual rent of said build.ngs and furniture is worth the sum 
of five thousand dollars. Said Wilsoa ts insolvent, and has n> 
property out of which said rents could be c oilecte L. 

Paragraph 17. Said Everhart is a woa-resdent of the State, 
and has no property therein out of which any portion of his said 
indebtedness could be collected. 

Paragraph 18. he Trustees of said Huntsville Femile College 
now deny that they have any power to mike the contract afore- 
said with the said Damel B. Turner, William J. MeCalley, Thomas 
S. McCalley and William H. Moore, and that the same ‘is, there- 
fore, null and void. Your orators aver and allege that trustees 
did have such power, and that said contract was and ts ia all 
things valid and obligatory, and that the lien aforesaid on said lot, 
buildings, furniture, &c., for the $4,000.00 so stipulated as afore- 
said to be paid by said trustees to the said Turner, McCallevs and 
Moore, is a valid and subsisting lien, and should of right be sus- 
tained and enforced But it said contract ts invalid, because of 

the want of power in said trustees to make it, then your 
37 orators allege and aver that in the erection of said build. 

ings they expended the sum of $35,000.00, and in the pur- 
chase of said turniture they expended the sum of $2,300.00, and 
to said George Stecle they paid the sum of $3,490.00, being the 
balance of the purchase money due to him trom said _ trustees, tor 
said lot, and that the $4,000,009 so stipulated to be paid by said 
trustees, was expended by the said Turner, McCalley and Moore 
in the erection of said buildings, and thereiore they have an equif- 
able lien on said property to be reimbursed said $4,000.00, with 
the interest thereon. 

Paragrapa 1g. Complaimants turther aver and allege, that to 
reunburse themselves, in part, for said expenditures in the erec- 

° 


>} 


tion of said buildings, and in the purchase of said furniture, the 
said Turner, McCalleys and Moore, confiding im the validity of 
their said contract with said trustees, by woich sud buildings, fur- 
niture, &e¢., were leased to them for said term of eighteen years, 
sold their rights under said lease to said Everhart—and having 
expended at the instance and request of said trustees, in the erec- 
tion of said buildings, and the purchase of said furniture, more 
than the sum contracted to be paid by said Iverhart, as aforesaid, 
the sa.d complainants and said Moore are entitled to be renmbursed 
the same by said Huntsville Female College, &c., and should said 
contract with said trustees be held and declared to be invalid, they 
aver and allege that they, with satd Moore, have an equitable hen 
on said lot, buildings and furniture to the extent of the indebte |. 
ness of said Everhart, which it ts the duty of this Court to enforce 
But should said contract with said trustees be held to be valid, 
then your orators allege and aver that they, with said Moore, are 
entitled to the rents of said buildings, furniture, &c., during the 
continuance of said lease, to the extent of the indebtedness of said 

everhart as aforesaid. aa 
38 Paragraph 20, Your orators further allege and aver, 

that if said contract, marked C, 1s held to be invalid, an 
accounting will be necessary between them ant said Moore and 
the said Huntsville Female Colleze, to ascertain what sums of 
money were received by them and said Moore, under sail con- 
tract marked Exhibit C. That on a lair account.ns, alter allow 
ing said Huntsville Female College all just credits, there is due 
to complainants and said Moore more than fifteen thousand dol 
lars. 

Che premises considered, your orators pray— 

First. That if said contract marked C be held invalid, an a 
count be stated between them and said Moore and said Huntsville 
Female College to ascertain, tst, what amounts were expended by 
the said Turner, McCalleys an! Moore in the erection of said 
buildings, the purchase of satd furniture, and in discharging the 
debt due to George Steele for said lot; and 2ad, what sums were 
received by said Turner, McCalleys and Moore trom debts dye to 
said Huntsville Female College, Upon subscriptions, donations and 
otherwise, except to preachers’ and benevoleat fund, within the 
meaning and according to the terms of said contract marked Ix 
hibit C, other than in the erection of said buildings, the purchase 
of said furniture, and the payment to said steele 

Second. That if said contract marked C be held to be valid, 
then that an account be stated to ascertain what amount ts due 
by the said Huntsville Female Colleze, on its promise to pay to 
said Turner, McCalleys and Moore, the said sum of $4,000.00. 
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Third. That an account be stated to ascertain what sum is due 
by said Everhart on his said notes. 

Fourth. That it be ascertained by the Kegister what the anaual 
rents of said buildings and furniture are worth. 

Fifth. That if said contract, marked C, is held to be valid, that 

a decree be rendered establishing the lica in favor of com- 
39 plainants and said Moore on said lot, buildings, turaiture, 

&c., for the said $4,000.00 and the interest thereon, and 
that the reversion of said Huatsville Female C sileze, in said lot 
buildings, &c., after the expiration of said lease for (5 years, be 
sold in satisfaction and payment of the same. | 

Sixth. That if said contract, marked C, is held to be valid, 
that the unexpired term of said lease be sold in satisiactioa and 
payment of the sum so due as aforesaid from said Everhart to 
complainants and said Moore. 

Seventh. That if said contract, marked C, be held to be invalid, 
that a decree be rendered establishing, in tavor of complainants 
and said Moore, a lien on said lot, buildings, furniture, &c., for 
such balance as shall be ascertained to be due to them, ou the ac- 
counting hereinbefore prayed tor, and that said lot, buildings, fur- 
niture, &c., be sold to pay the same 

Kighth. And for such other and further or ditterent relief as 
the facts of this case and its equities entitle them 

And to this end your orators pray that the said Huntsville Fe- 
male College, the said William H. Moore, the said Joha W., 
Scruggs, as executor of Alexander R. Erwin, and the said John G. 
Wilson, be made parties detendant hereto, by subpcena, and that 
said George M. Everhart be made a party defendant hereto by 
publication, and that each of said defendants answer, without oath. 
such of the allegations hereot as by the note hereunder written 
they are required to answer. 

WALKER & BRICKELL, 
Solicitors Jer Complaimants. 

NoTE —Each defendant will answer the allegations contained 
in said bill trom Paragraph No. 1 to Paragraph No. 20, both in- 
clusive. WALKER & BRICKELL, 


Vi #4 Lk Ws for ( omplainants . 


40 THE STATE OF ALABAMA, 
20m ( Teh Plc « r} iD) sf? f f \ 


Before me, Isaiah Dill, Register in Chancery for said District, 

: } ‘ ’ | : . o 
this day personally came L. P. Walker, one of the Solicitors for 
complainants, who makes oath that George M. Everhart, one of 
the defendants in the above cause, is a non-resilent of the State. 


] 


and resides, as affiant is informed and believes, in Charlotte, in the 
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State of North Carolina, and that said Everhart is, as affiant be- 
lives, over 21 years of age. 
LL. P. WALKER 
Sworn to and subseribed before me, this 16th day of July, 1867. 


ISAIAH DIL!" , Aegtster. 


ENHIBIT A TO ORIGINAL BILL 


An Aci ' 
lo Incorporate the East Alabama Colleze, and the Bascom) Fe- 
male Institute. 

Sec. 7. Be it enacte 1 by the Senate and House of Representa 
tives of the State of Alabama, in General Assembly convene | 
that a Female Collesze be and the same is hereby establishe | 
the town of Tuskezee, in the county of Macon, to be known a 
the ast Alabama I. College 

Sec. 2. Be it further enacted, that Wm. P. Chelton, &c, & 
be and they are hereby cons itued a bedy politic and corporat 
to be known by the name and style of the East \labama | 
lege, an] by that name shall have perpetual succsssioa, may 
and be sue], piea | and be implea Jed, as natural persons, ma 
seal, deliver aad receive titles to property, both real and persona 


may receive donations, beq ests and devises of real and persia 
property, choses in action and money, and do such othe: 
4l acts a3 bodies corporate may do and pertorm needtul and 
necessary to the est ibhishment and perpetuity or prosper 
ity of said Collesze; and they may have and use a Common seal, 


with such device or devices as they may deem meet, and the 
same at pleasure revoke. Provided, that in making titles to real 
property, under order of the board of trustees, the same shall b 
signed by the President and countersigned by the Secretary 

Sec. 2. Be it further enacted, that the board of trustees shall 
have power to elect from their own body a President, Secretary 
and Treasurer, and such other officers as they may deem necessary 
to a proper organization and management of the trust herein con- 
fided, and to assign to each their respective duties; they shall have 
power to fill all vacancies which may occur in the board by death, 
resignation or others __ subject to the approval of the Luskeves 


} 


association. Provided, that all the appo.ntments made by the 


board shall be deemed valid until rejected by the association; and 
it is hereby made the duty of the board to give notice to the as 


sociation at each annual convention of all appointments to hil 


vacancies in their own body. 
Sec. g. Be it further enacted, that said boar 


a 
#9 eicd «stl ‘? ' ré ’ ; j 
LULtOTs, eh bitU Ci hice ; fj «i { 


, 
» wer to ciect professors, 


HO 


lege as they may think proper, and fix their salaries, with pow- 
ers and duties severally and collectively, as the board may pre- 
scribe or allow, and who shall constitute the faculty of said Col- 
lege, and who may instruct in all the arts and sciences usually 
tauvht in similar institutions, and may grant diplomas and may 
confer all the degrees of literary distinction which can_ be con- 
ferred by other institutions of learning in the United States; the 
said trustees shall also have power to form or adopt a code of 
by-laws for the government of said College, and ior their own 
government, and to: alter or amend the same at pleasure; pro- 
vided, the same be not inconsistent with the constitutiou or laws 

of the State of Alabama; and three of said board of trus- 
42 tees shall be a quorum to do business, but they shall not 

at any meeting make any contract incurring any pecuniary 
liability unless notice of such meeting has been given to three- 
fourths of the members of said board, at least three days previous 
thereto: provided, this article shall not be construed so as to pre- 
vent a majority of the whole board, at any meeting without such 
notice, to create any debt or incur any pecumary habilities not 
exceeding the amount of cash on hand and notes esteemed good 
then in their possession. 

Sec. 5. Be it further enacted, that said trustees may procure 
an Endowment for said College, or any professorship therein, the 
interest of which alone shall be expended: provided such tund 
and interest shall be made uader the control and direction of the 
trustees. 

Sec. 6. Be it further enacted, that no misnomer or misdescrip- 
tion of said corporation herein created in anv will, deed, gift, 
crant, devise or other instrument of contract or conveyance, shall 
in any Wise defeat or vitiate the same; but the same shall take 
effect in like manner as if said corporation were righttully 
name J : provided it be sufficiently deseribed to ascertain the in- 
tention of the party or parties to such instrument. 

Sec. 7. Be it further enacted, that the said c».poration may 
acquire, own and be possessed of property, real and personal, not 


to exceed in value the sum of one hundred and thirty thousand 


dollars; and the College grounds not to exceed fifteen acres, 
with the improvements thereon, tosether with all the money and 
personal property, of whatever kind the same may be, shall be 
forever cxempt from taxation 

Sec. 8. As to ardent spirits 

Séc. Q. Be it further enacted that this act shall be deemed and 
considered in law a public act, and shall be judicially taken no 
tice of without being specially pleaded. 

Sec. 0. As to acts of Board of E. Ala. F. College 

43 Sec. 77. Be it turther enacted, that P. B. Robinson. T. 
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S. McCalley, W. A. Thompson, W. Santord, R.S. Brandon, W. 
H. Moore, BS. Pope, D. B. Turner, W. D. PF. Sawrie, 1. Wind- 
ham, R. Angell, J. B. Trotman, A. E. Mills, R.A Young, D. 
P. Bibb, and Wm. McDowell, and their successors in office, be 
and they are hereby constituted and declared a body coporate 
by the name and style of the Trustees of the Bascomb Female 
Institute, which Institution shall be located in or near the town 
of Huntsville, in the county of Madison. 

Sec. 72. Be it further enacted, that all the powers, privileges, 
immunities, restrictions and exemptions conterred upon the [rus 
tees of the kast Alabama Female Colleve, and to which they are 
subjected by this act, be and the same are conterred on the [rus 
tees of the Bascomb Female Institute, who are also subjected to 
the same restrictions imposed upon the Trustees of the Kast Ala. 
bama Female College, and all the provisions of this aet, so far as 
the same are not inapplicable, except the Sth and toth sections 
be and the same are hereby extended to the Trustees.of the Bas 
comb Female Institute. 

Approved lanuary 27, 1852 

Exhibits «B.” «C,"" «D.” «E,” «FL «G.” and «Z," referred 
to in oral bill, are not on fle in this office. 


W. P. NEWMAN, Revister 


SUMMONS ON ORIGINAL BILL. 


And atterwards on the 16th day of July, 1857, was tssued out 
Of the office of said Register an original summons tn said 
44 cause, in the words and figures tollowing, to-wit: 


THE STATE OF ALABAMA 


To any Sheriff of the State of Alabama—Greeting : 


You are hereby commanded to summon the Huntsville Female 
College, William H. Moore, John G. Wilson and John W 
Scruggs, executor of Alexander R. Erwin, deceased, if to be found 
in your county, that they, laving aside all excuse, appear person 
ally at the office of the Register of the 2gth Chancery District of 
the State of Alabama, in the city of Huntsville, in said District, 
on the rule day, to be held on the tourth Monday in August next, 
to answer the original bill of complaint exhibited in) said Chan 
cery District by David H. Todd, administrator of Dame! B. Tus 
ner, deceased, Wilham J. McCalley and Thomas 5. McCalley, 
complainants, against them and others, defendants, a copy of 
which bill will be furnished on application to the Re; 

Herein tail not, and have you then and there this precept, with 
your return thereon enadorsed 
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Witness, Isaiah Dill, Register of said Chancery District, at of- 
fice in Hunisville, this the 16th day of July, inthe year of our 
Lord one thousand eight hundred and sixty-seven, and of Ameri- 
can Independence the ninety-second year. 

Attest : , ISAIAH DILL, 

Register Ch. Ct. 

Issued the 16th day of July, 1267. 

Mem —The defendants are to enter their appearances, and to 
file their answers or demurrers to said bill, in the Register’s office, 
on or before the day on which this writ is returnable— otherwise a 
decree pro con/esso may be entered. 

The Sheriff is required to execute this writ thirty days before 
the return day thereot. 

Attest : ISAIAH DILL, 

Keg. LA GS 

Ret. 4th Monday A igus, 1807. 


SHERIFF'S RETURN. 
45 Executed by leaving copy of summons with James H. 
Scruggs, as Secretary, and William H. Moore, John G. 
Wilson, Jonn W. Scruggs. 
July 25, 18:7 J. G. COLTART, Sheriff. 
Per. 3. FRANKS, Depury 


ee 


OxDER OF PUBLICATION 


And afterwards, on the 16th day of July, 1857, was made an J 
granted by the Kegister of said Court: an order of publication in 
said cause, 1a words and figures follow.ng, viz: 


State of Alabama, 29th Chancery District, Rez ster’s Office, July 
16th, 1267, in Chancery tor 29th District 


Wirtiam J. McCacrey ef al, 
a’S 
Tue Husnrsvitce Femace Correce ef a/ 


In this cause it is made t»> appear to the Register, by affi lavit 
of the complainant's Solicitor, that George M_ Everhart, one of the 
defendants in said cause, 1s a non-resident of this State, and that 
his particular place ot residence is Charlotte, in the State of North 
Carolina, and turther, that in the belief of affiant, the defendant js 
over 21 years of age. It is thereiore ordered by the Register, that 
publication be made in the Huntsville Advocate newspaper, pub. 
lished in the city of Huntsville, for four consecutive weeks, re 
quiring him, the said George M. Everhart, to answer or demur to 
the bill of complaint inthis cause by the sth day of September, 
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1867, or in thirty days thereafter a decree pro confesso may be 
taken against him. 
Done at office this 16th day of July, 1867. 
, ISAIAH DILL, Register. 
Order of publication granted July 16th, 1807. 
ISATAH DILL, Register. 


46 DeMAND OF GroxGe M. Everuary. 


And atterwards, on the 24th day of August, 1867, was tiled in 
the office of said Revister, the demand of George M. Everhart, 
one of the defendants in said cause, for the exhibits purporting 

i 


to have been filed with the origina! bill in the words and tigures 
following, to wit: 


WW, 5 Vict ALLEY, ¢f al 
cS 


fue Hunrsvitte Fematce Corrcece, ef a/ 


[In Chancery tor 29th District, Northera Chancery Division ot 
Ala. George M. Everhart, one of the defendants to the above 
entitled bill, eaters this, his appearance, by his solicttors, Beirne 
& Gordon, and says, that the exhibits purporting to be tiled with 
complainants’ bill are not 1a fact on tile, and, as he 1s informed by 
the Kegister, never have been filet, ih Consequence whereot he 
cannot properly prepare his answer to said bill, 

Wheretore defendant tiles this his demand tor said exhibits, and 
claims a reasonable tune, after having been notihed of the tiling 
of said exhibits, to prepare and hile his answer 

BEIRNE & GORDON, 
Solicitors for George M. kverhart 
Huntsville, August 24th, 1867 


Dewanp-or Wuirtas EL Moors 


And atterwards, on the 27th day ot! Ausust, 1897, was filed in 
the office of said Revister the demand ot Willam Hl. Moore, one 
ts purported to have 


| the deten lants im Said usc, for the eNO 
been filed with the oriinal bill, in the words and tigures follow 


47 W J MICCALLEY ¢f al, 


fae Hunrsvitte Fewatce CoLleGce ¢/ a 
In Chancery for the 29th Chancery D.strict of Alabama 


William Hl. Moore, one of the defendants to this bill, makes 


, , , | ‘ ” —To , 
this application in his own name, and vs that th exhibits pur- 


7O 
porting to be filed with complainants’ bill, are not in fact on file, 
and, as he is informed by the Kegister of this court, never have 
been on tile, in consequence whereof he cannot properly prepare 
his answer to said bill. Wheretore defendant, Moore, files this 
his demand for said exhibits, and claiming a reasonable time af- 
ter having been notified of the filing of the same, to prepare and 
file his answer. 

WILLIAM H. MOORE, 

by jis Soltwitor, B. T. Moore. 

Huntsville, Alabama, August 26th, 1867. 


ANSWER OF THE HUNTSVILLE FEMALE COLLEGE. 


And afterwards, on the 6th day of November, 1867, was filed 
in the office of said Register, the separate answer of the Hunts- 
ville Female Colleze to the bill of complaint in said cause, in the 
words and figures following, to-wit: 

The separate answer of the Huntsville Female College to the 
bill of William J. McCalley, Thomas 5. McCalley and David H. 
Todd, as the administrator of Daniel B. Turner, against it and 
others, in the 29th Chancery District of the State of Alabama. 

This defendant saving and reserving &c., for its answer to sail 
bill, says the statements in section one of said bill are true. 

2nd. Detendant says, in answer to second section, that it was 
the purpose of detendant to establish a school of a high order, 

and to etfect this purpose to obtain the necessary instru- 
48 ments. But detendant demes that it was any part of its 

purpose to erect handsome buildings. Nor was the erec- 
tion of handsome buildings any part of their duty; on the con- 
trary, it was plainly the duty of defendant to e:ect plain’ bu ild 
ings as cheaply as possible. 

3rd. Defendant says, that the statement in the third section of 
said bill that defendant did not have the means to accomplish said 
objects above specified, is wholly untrue. It did have means fully 
adequate to accomplish all the purposes of its creation. Defend. 
ant had obtained subscriptions trom solvent men to amount some- 
where between twelve and fifteen thousand dollars, the precise 
amount not now remembered, and had great popularity with the 
pe ple of this and the adjoining counties, and could have obtained, 
and would (but tor the interference of complainants hereafter 
stated) have obtained subscriptions to an amount sufficient to an- 
swer all its purposes. 

In further answer to said section, defendant says, that it made 
with complainants and said William H. Moore a written contract, 
dated on the thirtieth day of August, 1852, a copy ot which, 
marked “O M,” is herewith fled and prayed to be taken as a part 


AT a. 


ete 
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| 
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o! this answer. By this contract they bound themselves to erect, 
at their own cost and expense, a building for school purposes, ac- 
cording to plans and specifications and desizns and elevations 
made by George Steele, and to have so far completed by the tst 
of September, 1853, as to accommodate one hundred and fifty pu- 
pus, and at their own cost to procure maps, charts, musical instru- 
ments, and chemical and philosophical apparatus, for the use ot 
defendant, to cost in all not less than twenty-five hundred dollars, 
and to pay the balance of the purchase money for the lot to 
George Steele. And as their compensation therefor, defendant 
agreed to give them all the money it had on hand, all the sub- 
scriptions of money then obtained, and al! the subscriptions of 

money afterwards to be obtained by defendant, and gave 
49 them a lease of all the property for eighteen years, with 

the right to take all the proceeds of said school and apply 
them to their own use and beneht—and detendant says, that the 
building thus planned by Steele, and contracted to be built by 
them, was and would have been sufficiemt to accommodate all the 
sc wlars ever likely to be received in said school 

4th. In answer to the fourth section of said bill defendant says 
itnever did make any such contract o1 iyreement as the one set 
out in said section and exhibited with said bill 

sth. In answer to the fifth section thereof, defendant says the 
description of the lot, owned by it thercin contained, is believed to 
be correct. 

6th. Defendant knows nothing of the allegations contained in 
the sixth section of the bill. Defendant demes that complainants 
ever did anything in the execution of or compliance with the 
terms of any contract or agreement with it, and requires proof of 
any such contract or agreement and of the performance thereof by 
them. 

sth. Defendant knows nothing of the allegations of the seventh 
section of said bill, and if they be material, requires proof of 
them. 

Sth. In answer to the eighth section of said bill, defendant says, 
that it does not now, and never did owe complainants and Turner 
and Moore, or any, or either, or all of them, four thousand dol. 
lars, or any other sum or sums of money upon any contract, or 
for any consideration whatever. 

gth. Defendant knows nothing of the statements made in the oth 
section of said bill, and if they be material requires proof thereof 

roth. Defendant knows nothing of the allegations in the toth 
section of said bill, and if they be material, requires proof thereot 

tith Defendant knows nothing of the allegations tn 
sO the pith section of said bill, and if they be material re- 
quires proof thereof 


ae 
id 


12th. Detendant knows nothing of the allegations in the 12th 
section of the bill. 

13th. Defendant knows nothing of the allegations in the 13th 
section of the bill. 

14th. Defendant knows nothing about the allegations in the 14th 
section of the bill. 

15th. Vefendant knows nothing about the allegations in the 
15th seetion of the bill, and if they be material, requires proof 
thereof. 

16th. Detendant knows nothing about the allegations in the 
16th section of said bill, and if they be material, requires proof 
thereot, 


iS8th. In answer to the @Sth section of the bill, this defendant 


says, that it is true, thatif the Trustees of Bascom Female Insti- 
tute did make any such contract or agreement, as ts allesed by 
complainants, they had no right or power to do so; and if they 
did make it, they exceeded and went beyond the powers and 
rights conterred on them by said charter, and said alleged con- 
tract is therefore wholly null and void. Detendant does not owe 
them $4,000.00, or any other sum of money whatever, and there- 
fore complainants have ao lien oa said house and lot of land. 
Deiendant denies that they expended thirty-five thousand dollars 
in the erection of said buildings. Defendant demes that they ex- 
pended $2,500.00 in the purchase of furniture. Defendant denies 
that they pal | (re roc Steele 55,0 19.00) Defendant denies that 
they expended said $4,000.00 in the erection, of said buildings. 
And therefore nad no lien on detendant’s property therefor. 
but it be true that they did make said expenditures of mon- 
ey as charged, sall detendant demes that they have any hen on its 
property for it, because, he says that said expenditures were 


5! made under a contract which was void, because it was 
against good morals and public policy. For detendant 


says and charzes, that betore and at the time of making said al- 
leged contract, said Sloore, Turner and Thomas 5. McJalley were 
trustees of said Bascom Female Institute, and William J. McCal- 
ley was acting as trustee thereof, and being such, good morals 
and sound public policy torbid the making such contract as the 
one allesed to have been made And said alleged contract was 
and is void because said trustees transcended and exceeded the 


powers conferred on them by said charter, and being trustees, 


they, complainants, Purner and Moore, had notice and were bound 
tu know that said alleged contract was void upon the grounds 
and tor the reasons above stated. And said expenditures, if made 
at all, were made under a contract which they knew to be void, 
and being so made, they had and have no lien therefor upon the 
property of defendant, and never did have such a hen 
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But if they ever had such a lien, by reason of the validity or in. 
validity of said contract and expenditure of said sums of money, it 
has long since been discharged and paid. Because, defendant 
avers, that complainants and said Moore received property of this 
defendant consisting of said subscriptions, and at the time of the al- 
leged contract and afterwards made, and other property and money 
to the value of §$20,00909, and they sold whatever rishits they 
had to said Everhart tor $15,000.00. Detendant further avers 
and charges, that—as stated by the complainants in the 16th sex 
tion of the bill—said buildings and turmiture, and other property, 
were and are worth, by way of rent, $5.000.00 per year, and that 
said Turner, Moore and complainants by themselves and tenants, 
lessees or purchasers under them, have held and used defendants 
said property for fourteen years, so tuat on fair accounting, on 
the basis ot the validity or invalidity of the Contract, they owe this 

defendant at least $20,000.00. 
52 Detendant further avers and charyes that said Moore 

and Turner and complainants, by their said contract with 
said Everhart exhibited in said bill, sold and transterred and as 
signed to him all the right, tithe and interest—it any —to said 
buildings, furniture and other property, and said $4,000.00 al 
leged to have been promised them by detendant, so that com. 
plainants have never, and have not had since said contract with 
said Everhart, anv mght, title, interest in or claim to said prop 
erty or said $4,000.00. 

And detendant turther avers and charyes, that said contract 
exhibited with said bill was null and void, and being so, said 
Moore, Turner and complainants, when they took possession of 
property and converted said school, became and were usurpers 
of detendants property and franchises, and did so become with- 
out and against the consent of this detendant And if the trus 
tees, or those who without authority assumed to be trustees, ever 
assented thereto, they had no right or power to give such assent, 
and theretore such assent —if any suc h Was ever viven—was and 
is void. And being such usurpers, they became and are lable 
to this defendant tor the annual rents or profits of said property 
and franchises, from the time they took possession thereot, till 
the present time. And defendant: says that they, and those 
claiming under them, have occupied and used said property and 
franchises fourteen years, and that the value of the rents and 
profits thereof were and 1s at least $5,000.00 per year 

19th. In answer to the 1gth section of said till, detendant say 


said Moore and Turner and complainants did not rely upon the 
validity of said contract. Being such trustees, they ought to 
have Known, and did Know, that said contract was vind And 


further, before and at the time of making said ¢ 


i 4 


notifi d bw one who acted as trustee, that such a contract was 
void. and warned them not to make it Detencant be- 


** 


lieves it to be true that they did sell, transfer and assign 


\ 


Vwi 
we 


to said Everhart whatever right, title and interest they had 

to or in said property, real and personal, and franchises. But 

defendant denies that they have any len on said property tor any 

sum which said Everhart may owe them. They cannot take de- 
iendants property to pay Everhart s debts. 

20th. Defendant turther answering, avers, that the act of the 

Levislature of Alabama which chartered this detendant, a copy 


of which its herewith tiled and prayed to be takea asa part 
hereof, nominated and app nied by name sixteen as and to be 
the trustees of said [{nstitute, and gave them power to manage 
and control the business of the Institute, and gave to them per- 
petual succession, with the power to fill any and all vacancies 
Which might arise in said board of trustees by death, resiunation 
or otherwise But said act did not conter or vest in. said 
trustees the power to IMcrease the number of trustees, or to elect 
any one a trustee unless te fill a vacancy ta the board of trustees. 
And detendant turther avers, that seven ot said trustees, together 


with four other persous Who were not trustees. assembled and 


>} 
ii 
pretended on the 27th day ot January, 1852, to elect, as trustees 
of said Institute, the tollowing persons: Oliver D. Sledge, Wil- 
ham Acklen, Benjamin Patterson, James Robinson, Thomas B 


Bradley and William |. MeCailey. And detendant avers, that 
the whole number of persons so appornted trustees by said char- 
ter were, on said day and vear, tin ite, and were then and 
there holding their said offices of trustees ihat at the 
time of said pretended azreement, there was ao vacancy or va- 
cancies in the board of trustees of said Institute, caused by death, 
or resignation or otherwise. All wineh will more tully appear 
from the journa! of the procee lings of stid trus ees kept by them, 
which is herewith filed, marked “ON.” and prayed to be taken 
asapart of thisanswer And afterwards, on the 7th October, 

18§3, one Joseph Cross appeared and acted as trustee, and 
54 on the same day four of the said trustees, together with 

four other Persons who were not such trustecs, assembled 
and pretended to elect Reuben Chapman as trustee of said Insti- 
tute, which will appear trom satd journal marked “ON.” It thus 


. 


trustees of said Institute, when there was no vacarev Vhich was 
eight more trustees than were created and allowed by said charter 


And defendant says that the election of these cight additional 


‘ 4 


appears that there were eight persons pretended to be elected 


trustees was illegal and void, and conferred on the persons so pre. 
. 


tended to be elected neither power, mght or authority to act as 


such or in any way for this defendant, 
theirs is binding on this defendant 

21st. Defendant turther avers, 
said trustees shall make no contract 
at any mecting, unless three-tou 
of trustees shall have been notitied 
previous thereto. An | 
not given to three fourths 
tees of the meeting al 


ee 


that not th 


tween Moore, Turner and complainants, was mad 


22nd. Detendant further avers, 
alleged that said contract was made, 
not a member or officer of 
was given by him. -\nd defendant 
oniy on six of trustees, to-wit. 
Ss. McCalley, said W. H 
and R.S. Brandon. Th 


were not and neve 


aid board of trustees 
ot the members of said bo 
tended said meeting of 
tended contract Was mat 
RS. Brandon, 
other persons who a 


4 
at 


i 


and never bad been, an 
fore said preten led ¢ 
and Moore. Turner and « 


23rd. Det ndant 
ferrea to, in which, 


! A sl 2. 
lurner, Was delivers 


suid truseees present 


i 


Phe other persons wh: 
never had been, trustecs 
that said pr tended agi 

24th. Defendant further 


between 
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ral 
who purported to sign said agreement on the part of this deten- 
dant, was noi, at the time of sizning, President of the Board of 
Trustees of said Institute, and never had been, and never has been, 
and therefore said pretended agreement was and ts void. 
26th. Defendant turther avers, said pretended contract or agree- 
ment is not under the seal of said Institute, and therefore it is and 
was void. 
52 27th. Deiendant says that said Turner, Moore and 
Thomas S. McCalley were three of the trustees of said In- 
stitute so appointed by said charter, and said William J. McCalley 
pretended to act as such, and they were and he acted as such 
from the 27th of January, 1852, till the death of said Turner, and 
the others have so continued to be and act to this time. And so 
being and acting, they were bound to know the extent of the 
powers of said trustees, and had full and complete knowledge, 
actual and constructive, of all the facts matters and things herein- 
before in this answer alleged and charged, trom the bezinning to 
the end thereof. 
28th. Defendant turther avers, that at the time of the making 
said agreement or contract, and throughout all the negotiations 
that led to said pretended contract or agreement, said Moore, Tur- 
ner and Thomas 5. McCalley were actually trustees, and William 
J. McCalley acted as such trustee of said Institute, and whilst so 
being and acting as such trustees, they made said pretended agree- 
ment with a portion of the other trustees and other persons as be- 
tore stated, by and under which pretended agreement they, said 
Turner, Moore and complainants, McCalley, stipulated for, reserved 
and took unto themselves, and each of them, great and large per- 
sonal and pecuniary advantages, gains, profits, emoluments and 
interests. All which actings and doings were and are against 
good morals and sound public policy, and therefore said pretended 
agreement was and ts null and void. 
29th. And detendant turther avers, that by said charter said 
board of trustees was bound to elect, as the president thereof, a 
member of said board of trustees. And detendant says, that at 
the time a portion of said trustees and other persons pretended to 
elect said William Acklen president of said board, he was not a 
trustee of said Institute and never had been. 
30th. Defendant further avers, that by said charter the said 
57 trustees of said Institute were required themselves to elect 
professors, tutors and such other officers as they might 
think proper, to fix their salanes, to give them such powers, and 
assign to them such duties, as they might allow and prescribe, 
which officers should compose the faculty of said Institute, with 
power to teach, to grant diplomas and confer degrees of literary 
distinction. By said pretended agreement it was agreed that said 


Moore, furner, and comolainants, MeCaileys, shoald have, for the 
space of eighteen years, the exciusive right to Choose aad nomi 
nate to said trustces, for their electiva, tue presideat or prin [pra 
of said Institute, together with all subordinate .professors, assist- 
ants or tutors, and that the duties of sucht of them should be as 
signed to them by said Turner, Moore, and complamants, MeCa! 
leys, and, if any such nomination should be rejected, the ayes and 
nayes should be spre id on the munutes of the Doard. Wherctore 
said pretended agreement was and ts void 

31st. By said charter the exclusive control over and manace- 
ment of the finances of said Institute were vested in said trustee 
by this pretended agreemeat, the exciusive control over, and en. 
tire and comp! ‘te and absolute Owversh ) of the finances of satd 
Institute were assigned and transferred to said Turner, Moore, anc 
complainants, McCalleys. Wherelore said pretended asreement 


was and ts void. 


. 


32d. by the said charter, the power to rey Hate and tix the 
rates of tu:tion in said Institute was veofell sulcly im said trustees 


Ky said pretended agreement, it Was agreed that the rates of tu 
ition, as then fixed, shouid not be Cibathre d for ehteen years 
without the consent ol said Lurner, M wOTe, tad COMpilamants, 

McCalleys. Wheretore said agreement was and is void. 
33d. By said charter, the power to remove at them pleasure all 
the profess ws, tutors, aud other officers of said Institute. was 
vested in said trustees. by this pretende i agreement it was stip- 
ulated and agreed that the president of said Institute, and 


55 all in subordinate stations, shall be liable to removal from 


; 


office only by said Lurner, Moore and complamants, Mi 
Calleys, with the concurrence and agreement: ot said trustee 
Wherefore the preten ied agreement Was and is voud 

34th. By said charter, the power to prescribe, alter and change 
the branches of education tausht aad to be taushtin said In 


! j . . , ‘ *; ‘ , j 
stitute was vested solely i said trustees by this pretended 
a‘reement it was azreed that said trustees should mot, for thi 
Space ol eivhteen Voats, 4 Hanyre Or A&Ailer Lie ud branches of e lu 


cation, aithout the consent of said burner, Moore and « Tain 
ants, McCalleys. 

3$§th. Detendant turther avers, that sud pretended agreement 
between Moore, lurner and complainants, McCalleys, being null 


and void for the various reasons abo t forth in this answer, 
and they being and acting as trustees of said Institute at the time 
if was so made, made with a portion of said trustees, and other 


persons not trustees, were bound to cnow and tine notice that 


was so null and void. And thev did Know and have = notice that 
moan 


it was. Kesides, when said agreement was under di 


said Board of Trustees, and before it was made, they, said Moore, 


7s 
Turner and complainants, MecCalleys, were told and warned that 
such a contract or agreement was null and void, and never could 
be enforced by any court—and they afterwards, acting under this 
illegal and void agreement, with full notice of its illegality and 
nullity, and taking possession of defendants’ property and exer- 
cising its franchises, became wronz-doers and usurpers. And de- 
fendant says that they have so legally held its property and 
exercised its franchises, by themselves and others holding under 
them, for 14 years, and that during all that time, the value of 
the rents and profits thereot were $5,000.00 per annum. And de- 
fendant now claims and insists that they shall be required to ac- 
count to it for said rents and profits and interest thereon tor said 
14 years. 
30th. Defendant further avers, that said Moore, Turner, 
59 and complainants, McCalleys, being and acting as such 
trustees, with tull knowlege and notice of the illegality and 
nullity of said agreement, acted thereunder, and took into their own 
possession, ang! apphed to their own use and benefit, property of the 
defendant to the value of at least $20,000.00, consisting of said sub. 
scriptions of money then and afterwards made, money then on hand 
and afterwards collected, and other personal property. And having so 
received and used it, they are respons.ble to this defendant there- 
for, and the value thereof. And detendant now insists and claims 
that they shall be required to account to it theretor. 
37th. But af this court shall decide that complainants and Moore 
are entiticd to have paid back to them the money they expended 
in the erection of any buildings, then defendant claims that such 
compensation for said buildings shall be deducted trom) said 320,- 
000.00, and tt said $20,000 00 shall not be enough to pay them, 
then that any excess of compensation lett after the application of 
the $20,000.00, shall be deducted from said rents and profits, and 
that they shall be required to pay defendant the balance of said 
rents and pronts 
38th. But detendant avers and charges, that having taken pos- 
session of, and used tts property, and exercised its franchises, with 
out any right to do so, and with full knowledge ot the wrong, 
and in doing so they were wrony doers and usurpers, and have no 
night to claim any compensation for any buildings they may hav: 
erected, or to be repaid any money they expended on said prop- 
erty. 
390th. Defendant avers, that the alleged promise by said trus- 
tees to pay said Turner, Moore, and complainants, McCalleys, as 
stated in said bill by said pretended contract, $4,000.00, was and 
is void, because three-fourths of the trustees were not notified 
three days previous thereto, of the meeting of said board of trus- 
tees, at which, it ts alleged, said pretended contract and promise 


was made. Nor was there a majority of said trustees 
60 present at said meeting, and this detendant, by protesta 
tion, not contessing, &c., doth plead to. 
goth. And for plea, says, that by an act of the Legislature 
of Alabama, approved 27th of January, 1552, this defendant was 
incorporated by the name of the trustees of the Bascom Female 
Institute. a copy of which ts filed herewith as a part) hereof, by 
which sixteen persons by names were constituted and app unted 
trustees of said Institute, with perpetu il succession, _— ad powel 
to fill all vacancy in said board of trustees caused by ‘ath, re 
ination or otherwise, with power toc lect all professors, tutors, an 
other officers, to fix their salaries, and assign duties to them; t 
prescribe the course of instruction and cdu ation, to elect trom 
their body a President, Secretary and Treasurer, and sucn other 
officers as they might deem NECCsoAaly toa proper orvanizathon, to 
form and adopt a code of by-laws for the government thereot ; to 
receive sul scriptions and donations, to buy dna sell or " wert th , with 
power to control all the business of said Institute, with the fol 
lowing restrictions Upon sald veneral powers, toewit: That in 
makiny titles to real property, under the order of the Board of 
frustees, the same shall be signed by the President and counter- 
signed by the Secretary, and the trustees shall not at any meet 
big? make apy contract incurring any pecuniary jabiity: umiess 
notice of such mecting has been piven ' 
bers of said board at least three days previous thereto Ddcten 
dant further states, that said Moore, Lurner and Thomas Ss. MeCa! 


three-fourths of the mem 


ley were three of the sixtcen trustees so nominated and appointed 
in said charter, and said Moore and Thomas 5) MeCaley still ar 
and said Turner was till his death, and atterwards, on the 27th days 
of January, 1552, said trustees, with others, not such trust 
tended to ciect complainant, William J. MeCalley, one of said ts 
tees, after which he acted and still acts as such \nd afterwas 
nthe oth day of November, 1352, when it as ali ved that To 
pretended contract, sought to De enlorced DY satd Oi Wals 
Oo made, and on the day of December, 1852, the date of 
Said pretence d contract, and mh the i7th LAN f January 


, 


1833, said Lurner, Moore and Thomas 5. MeCalley w 
of said — and complainant, William J. McCalleyv, was acting 


as trustee thereot, and whilst s> being and acting a5 such tru tee 

tha V made said eaniead i contract with some of the other trusts 

of said Institute, and with other persons n ft trustee ty which 

they secured to themsecives Lat fe personal pecuntial beiV aratiagee 

be rn hts and prohts, to arise out of and from the transfer to them, 
+. } = ‘ 


Teo] Is VCedaTs, ali the TTi ne \ . per pe rty il] ; 7. if} bad t ‘Fi sit t,t 
dant. and the control and manayement of said Institute. an 
business and affairs and franchises, for said 


o 


actings and doings were in violation of their duties as such trus 
tees, were contrary to good morals and sound public policy, all 
which will appear trom the journal of said trustees herewith nled as 
a part hereot. And said contract ts null, and ought to be set aside. 
And of this defendant prays the judgmeat of this court, &e., &c. 
4tst. And tor further plea, delendaat says that on the 27th day 
of January, 1852, some of the trustees, together with other per- 
sons who were not trustees, pretended to elect the following per- 
sons, to-wit: William Acklen, Oliver D. Sledge, Benjamin Patter- 
son, James Robinson, Thomas Bibb Bradley anid complainant, 
William J. McCalley, trustees of said Institute. And atterwar is, 
aad prior to gth of November, 1852, said trustees, and others, pre- 
tended to elect Joseph Cross and Reudsen Chapman trustees of 
said Institute. At the time of the above named eight persons, 
there was no vacancy in said board of Trustees, caused by the 
death, resignation or otherwise of any of said trustees, After said 
illezal and void elections, said Moore, Turner and complainants 
proposed to said trustees to mike said pretended contract 
Thereupon, James Robinson, whvu was not one of the trustees 
nominated in said charter, called a meeting of said Board 
62 ot Trustees, and tssued a notice thereof, which notice was 
said to have been served on seventeen persons. Ot 
these seventeen persons so said to have been notined, P. B. 
Robinson, Irvine Windhain, J. B. Trotman, R. Angell, R. 5. 
Brandon, and said Moore and Thomas 5. McCailey only were 
trustees so nominated and appointed by said charter. And 
said Moore and complainants were three of the persons noti- 
fed of the mecting which was to act on the contract proposed by 
them and said Turner. At the adjourned mectins, oth Novem- 
ber, IS52, at which it ts pretended that the trustees made said pre- 
tended contract, ten persons were present. Oj these tea, the fol- 
lowing only were trustees nominated and appoined by said char- 
ter, to-wit: J. B. Trotman, P. B. Kobinson, RK. 5S. Brandon, R. 
Angell and Irwin Windham. = Lhe others were not so appointed 
trustees, and never were such trustees. And so defendant savs 
that three-fourths of the trustees of said Institute had not had 
three days’ notice of the meeting of said Board of Trustees, at 
which itis pretended said preteaded contract was made. Nor 
was there a majority of said trustees present at sud meeting. And 
therefore said pretended contract is void, and ouzht to be can- 
celled. And of this the defendant prays the judgment of this 
Court, &c., &c. 
42nd. For turther plea, defendant says that at said meetin of the 
trustees, on the gth of November, 1852, said pretenied contract 
was zofgompleted and executed. Said Damei B. Lurner, one of 
the contracting parties, had not then signed it, and it was not to 
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be considered as execute), deliverctd and accepted till he did sign 
it. And defendant says that at the meeting of the trustees, held 
onthe 17th of January, 1553, at which itis pretended that said 
centract, so signed by said Lurner, was delivered to, and accepted 
by said trustees, there were present only tive persons, and of those 
five there were only two of the trustees nominated in the charter 

present, to-wit: P. B. Robinson, J. Bo Pfrotman,. and the 


63 other persons present were not trustees. And defendant 
says that three days’ notice of said meeting had not been 
given to three-fourths of said trustees of that meeting. And so 


detendant Says that said pretended contract was never delivered to 
or accepted by said trustees, and therefore it is void. And of this 
defendant prays the judgment of the Court, &e , &c. 
43d. And tor further plea, defendant says that said William 
Acklen, by whom as President of the Board of Trustees, said pre- 
tended contract purports to have been signed, never was the 
President of the Board of Trustees, and said Moore, Turner and 
lS. McCalley were trustees, and -said W. J. MeCalley acted as 
trustee of said Institute when said agreement was made, and 
were bound to know, and in tact did know, who were the officers 
of said Institute, and that said Acklen was ‘not such President, 
and therefore said contract is void. And of this defendant prays 
the judyment of this Court, &c., & 
44th. And for further plea, defendant says that said William 
Acklen, who signed said contract as President of the Board of 
lrustees, never was one of the trustees of the Institute, and 
therefore could not have been the President of the Board of Trus 
tees of said Institute, and his siyning said contract did not and 
does not impose any legal obligation or hability on this detend 
ant. And ot this detendant prays the judgment of this Court 
45th. And detendant turther avers and charges, that at the 
time of the alleged contract or agreement between said 
Moore, Turner and complainants, MecCalleys and said Everhart, 
said Everhart assumed to be and acted as one of the trustees of 
said Institute, and as such was bound to know all the tacts here 
inbetore stated, and did have notice of the invalidity of and the 
detects and vices in said pretended contract of said Moore, Tur 
ner and complainants, MecCalleys, with said trustees 
goth. And defendant avers and charges, at the time of 
O4 the alleged contract or agreement between said Everhart 
and said Erwin, said krwin had notice of the above stated 
facts and the invalidity of said pretended contract with said trus- 
tees. 
47th. And defendant further avers and charges, that the time 
said Wilson took possession of defendants’ property and fran 
chises, he had notice of said facts and invalidity of said pretended 
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contract with said trustees. And defendant prays to have this 
answer taken and held as his demurrer to said bill, and assigns 
the following causes of demurrer : 
Ist. There is no equity in the bill. 
2nd. Complainants have no lien tor the $4,000.00 alleged to 
have been promised to be paid by said trustees, because the al- 
leged contract, of which said promise is said to be a part, is null 
and void. 
3rd. Because it is not alleged in said bill that three-fourths of 
the trustees had been notified, three days previous thereto, of the 
meeting of said trustees of said Institute, at which it is alleged 
said promise to pay said $4,000.00 was made. 
4th. Because it is not alleged in said bill that a majority of 
said trustees was present at said meeting at which it 1s alleged 
said pretended promise to pay said $4,000.00 was made. 
sth. Because said bill shows that three-fourths of said trustees 
had not been notified three days previous thereto of the meetinz 
at which said pretended promises was made. 
6th. Because said bill shows that a majority of said trustees 
was not present at said meeting. 
7th. Because satd bill shows that said pretended agreement, 
under which the expenditures of money were made by complain- 
ants in the erection of buildings and the purchase of property, 
was illegal and void, and theretore complainants have not a lien 
or any other remedy for said alleged expenditures of money 
under it. 
65 8th. Because said bill is multifarious in this, it: seeks. to 
establish a debt against this detendant, and a lien therefor, 
on detendants property, and entorce that debt and lien, and to 
establish a debt against said Everhart, and a lien therefor, on de- 
fendants’ property, and to enforce that debt and lien all in one 
suit. 
gth. Because said bill shows that said trustees of said Institute 
had no power, right or authority to make said pretended contract 
or agreement, and that, in making it, they exceeded the powers 
conferred on them by said charter. 
And having tully answered, prays to be dismissed hence with 
its Costs. DD. P. LEWIS and 
ROBINSON & WALKER, 
Soltcitors for Defendant. 
Exhibits O M and ON not on file. 
W. BP. NEWMAN, Register. 
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MINUTE ENTRY. 
And afterwards, at the December Term, 1867, of said court, the 
following order was made in this cause : 


Davip H. Topp, er at. | Come the parties, by their 
O88 2S. | sulicitors, and on applica- 
HungsvitLe FEMALE CoLiect&, er AL. | tion of defendaat, George 
| M. Everhart, it is ordered, 

that he have further time to answer, aud the cause ts Continued. 


Cross-Bit. oF tHe Hunrsvitte FemMate Colrce. 


And afterwards, on the 6th day of December, 18567, was filed in 
the office of said Register, the cross-bill of the Huntsville Female 
Colleye, in this cause, in the words and figures following, to- 
66 wit: <i 
To the Hon. S. K. McSpadden, Chancellor of the North- 
ern Chancery Division of the State of Alabama, holding court in 
the 29th Chancery District of the said Division— 

“The Huntsville Female Colleze” brings this, their cross-bill 
of complaint, against William J. McCalley, Thomas 5. McCalley, 
and David H. Todd, as the administrator of Daniel Bo Turner, 
deceased, who have herctotore tiled their orjinal bill of complaint 
against complainants in this cross-bill, and William H. Moore, 
George M. Everhart, John W. Scruggs, as the executor of the last 
will and testament of Andrew R. Erwin, deceased, and John G. 
Wilson, and also against William H. Moore, George M. Everhart, 
John W. Scruggs, as the executor of the last will and testament 
of Andrew R. Erwin, deceased, and John G Wilson -and_ there. 
upon complaining, say : 

Paragraph 1. That the said Wiliam Jo MeCalley, Thomas. 5. 
McCalley, and David H. Todd, as the administrator of the goods 
and chattles, rights and credits that were of Damel B. Turner, de- 
ceased, filed their original bill of complaint, on the 16th day of 
July, 1867, against complainant and others, as stated in the cap 
tion of this bill, wherein they allege, “that the Bascom Female 
Institute, located in the city of Huntsville, was chartered by an 
act of the Alabama Legislature, approved on the 27th January 
1852, which was amended December 12th, 1855, whereby its 
name was changed to the “ Huntsville Female College,” for the 
purpose of establishing a female school of high order, that the 
said corporation did not have the means to erect the buildings 
proper for the same: wherefore, on the 17th December, 1852, 
said corporation entered into a contract with complainants in the 
original bill, and one William H. Moore, which provided that 
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complainants last aforesaid and said Moore bound themselves, at 
their own expense, to construct the buildings for the same, ac- 
cording to the plan proposed by George 5Steele, three stories high, 
and having the names of thirty-one and thirty-two on the 

67 margin, and date of 22d November, 1852, and to furnish 
and erect suitable kitchen, smoke-house and servants rooms, 
store-rooms, bath-rooms, and all other buildings, so as to be com- 
plete for a day and boarding school: to be completed by Septem- 
ber Ist, 1853, for one hundred pupils, or as soon as possible ; also, 
to purchase suitable turniture, books, globes and other educational 
appliances, to be worth twenty-five hundred dollars, besides the 
cost of buildings, and also to enclose the buildings, and ornament 
and beautify the grounds; that for these things complainants in 
this cross-bill bound themselves to transfer and assign to the said 
parties, all the improvements of every name, kind and description 
then on said lot, all tunds now due and which may hereafter be. 
come due, and all tuads on hand, all tands which may now be col- 
lected, or subscribed, or hereafter collected or subscribed for said 
Institute, except the “preachers’ benevolent tund,” but that out of 
the subscriptions the purchase money tor the said lot was to be 
paid to George Steele; that the complainants in this cross-bill 
should turther pay the other contracting——— the sum of tour 
thousand dollars, in installments therein mentioned. The said 
complainants in the origina’ bill in said contract expressly 
reserved a licn on said lots and buildings for the payment of 
said four thousand dollars, with a power of sale therein men- 
tioned. That by said contract-————— in this cross-bill agreed 
to transfer and assign to the complainants in said original bill the 
exclusive control, and entire and complete ownership absolutely 
over the finances of said Institute, trom all sources, tor the term of 
[8 years trom September Ist, 1553; that the said assignees should 
have the exclusive right, during said term, to choose and nomi- 
nate to said trustees of said Institute, for their election, the presi- 
dent or principal ot the same, and all subordinate professors, as- 
sistants or tutors, and their respective duties shall be assigned 
them by the said complainants in the original bill, and 

6S Moore, and by the president, and that complainant in this 
cross-bill shall retain the leyal title to the lot of ground, 

and all the apparatus, furniture, books, &c., and at the end of the 
18 years should resume the entire use and control over the same, 
subject to the stipulations, covenants and agreements in the said 
contract specified. Tne charter, amended charter, and said con- 
tract are made exhibits to the said bill, and marked « Exhibits A, 
B and C,” respectively, in the order the same are named herein. 
That said original bill of complaint correctly describes said lot 
on which the Institute stands, and alleges that the complainants 
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therein performed all the terms of said agreement devolving on 
them, and said school was put in) successful and remunerative 
operation. Said original bill turther alleges, that complainants 
therein, on the 17th day of December, 1857, sold to George M 
Kverhart, “who was thea and had for some time been the Presi 
dent of the said Female College, all the riushts, titles, claus, in- 
terests, privileges, which they then had in and to the Huntsvill 
Female College buildings, turmiture and fixtures, under any con- 
tract between them and the trustees of said College or otherwise, 
tor and in consideration of the sum of 815,000 05 (titteen thousan | 
dollars) in installments there specified, miuking said contract 
“Iexhibit D” to said original bill; that sard kverhart hal paid the 
sum of $3,507.50 thereon only, and makes the notes for the bal 
ance of the purchase money “ Ekxlibit kb to said bill. Said bil 
further alleges, that the S4 QOo0.09 contracted to be paid said com 
plainants by “the Huntsville Female College,’ has never been 
paid, and, with the interest, is mow due 

hat said kverhart went into possession of the sand Collece 
bual lines, and all the propert, tiereol, an {so remamed until Au 
vust Ist, 1859, when he sold the same to Andrew K. Ierwin, now 
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deceased, with all his rights, claims, interests and possessions, im 


and to the same acquired trom the complamants to th 
On original bill, and William Hl. Moore, and files a copy ot 


said contract as “ Exiibit I 
Phat said krwin entered inte possession of the said Colle 
property, real and personal, and so remaimed until lis death, Jan 
uary Ist, 18600, leaving a will, and appounting Jolin W. Scrugy 
his executor, who, DY Virtuc oF the authority ofth atmyer, corn Ula 
i3th of January, 1800, sald the said College property and every 
thing thereunto bel peveP aad’, an lite rar dy Wils mwWho Dour ht with 
full kaowledve and notice of the antecedeut Contracts concernain: 
the same, and the sums of moacy d 
that said Willham H. Moore is made a defendant, because hi 
would not join as a Complamant in said bill, and alleves the re 
dence of Scrugys, Wilson and Ieverhart; that krwin well kaew © 
the indebtedness of Everhart to said « MDpiamMants in the ormina 
bill, and Moore, and the coasideration thereol: that sil Wilson 
is conducting a school in said building, and has done so ever since 
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ic from ali pritlics thercunict 


his possession commenced , that the annual rent of the said build 
invs and furniture is worth S5,00000; that sard Wilson is in 
‘ ivent, and keverhart aA non-resident, with no prope ety an \) separnia 
trom which his indebtedness can be collected 

Lhe said orignal bil of compiaint states that the trustees 
Huntsville bemaie Colieve now deny that they had any power to 
make the contract aforesaid, with said Vamel lb. Lurner, William 
|. MeCalley, Thomas Ss. McCalley and William H. Moore, an | 
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chat the same is null and void, and affirms that said trustees did 
possess power to make the same, and that the same is 1n all things 
valid and obligatory, and that their lien for the $4,000.00 on the 
said Institute lot, is valid, and should of right be enforced. 

The said orignal bill then alleges, that if said contract is in- 
valid, that complainants in said original bill, and Moore, having 
expended the sum of $42,500.00 in paying the purchase money 
for said lot, erecting said buildings and purchasing the books, 

apparatus, furniture, &c., that therefore they have an equita- 
70 ble lien on said property to be reimbursed said $4,000.00 

and interest, they and Moore having expended the same 
in the erection of said buildings. 

That said original bill alleges, that the complainants therein 
have a lien in this court to the extent of the indebtedness of Ev- 
erhart to them and Moore, on said lot, buildings and furniture — 
they having expended more on the erection and equipment ot the 
same (at the instance and request of said trustees) than the sum 
contracted to be paid by said Everhart for the lease thereof: and 
that they did this confiding in the validity of their contract with 
said trustees, and selling the same to Everhart. Further alleging, 
that should said lease be held valid, that they, with said Moore, 
are entitled to the rents of the said buildings, furniture, &c., during 
the continuance of the said lease,-to the extent of the indebtedness 
of the said Everhart as aforesaid. 

Said original bill further states, that should said contract marked 
“C” be held invalid, that an accounting will be necessary between 
the complainants therein and Moore, and “ the Huntsville Female 
College,”’ and that in such accounting, complainants therein and 
Moore will be entitled to $15,000.00 from said corporation. 

Said original bill prays accounts to be stated against said corpo- 
ration and said Everhart, and that if the said contract marked “C"’ 
be valid, that the reversionary interest of “the Huntsville Female 
College” in the said lot, building, furniture, &c., be decreed to be 
sold under the lien given complainant therein, and Moore, to pay 
them the said $4,000.00 and interest, after the expiration of the 
18 years’ lease aforesaid, and that the unexpired term of said 
lease be sold to satisfy the debt due by Everhart as aforesaid 
to complainants therein and Moore, and that if said contract 
marked “C”’ be held invalid, that a decree be rendered establish- 
ing in favor of complainants 1n said original bill, and Moore, a lien 
on said lot, buildings, furniture, &c., for such balance as shall be 

found due them on the accounting hereinbefore prayed, 
71 and for general relief, and prays process against the Hunts- 

ville Female College, Wilham H. Moore, John W. Scruggs, 
as the executor of Alexander R. Erwin, and John G. Wilson and 
George M. Everhart. 
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Paragraph 2. And complainant further shows, that the Bascom 
Female Institute was chartered by the Legislature of the State 
of Alabama on the 27th of January, 1852, a copy of which ts here- 
with filed, marked “Ixhibit A,” and that the said charter was 
amended on the 12th day of December, 1855, changing its name 
to that of “the Huntsville Female College,” a copy of which 
amended charter is herewith filed, marked « Exhibit B,” both of 
which are prayed to be taken as a part of this cross-bill. 

Paragraph 3. That the association of gentlemen who organized 
the educational movement, which resulted in the said body cor- 
porate, held their first meeting on the 15th of February, 1851, 
that being their first preliminary mecting, styling themselves the 
“ Board of Trustees of the Huntsville Female College.” That 
they adopted by-laws, appointed a building committee, arranged 
the price of perpetual scholarships, and provided for selling the 
same; inaugurated the first session of their e tucational institu- 
tion, designated teachers, appointed an agent to solicit subscrip- 
tions, and arranged for the publication of a suitable address ap- 
pealing to the liberality and pubiic spirit of the community to aid 
them in raising a fund to carry out their laudable plans. They 
also requested the secretary to purchase a suitable book for the 
purpose of recording the proceedings of the said Board. That 
said Board of Trustees of the Huntsville Female College con- 
tinued to meet until the charter marked “A” was granted, when 
it was merged in the Bascom Female Institute, which was subse- 
quently, by amended charter, denominated “the Huntsville Fe- 
male College.” And the said book containing the minutes of 
the proceedings of said Board of Trustees, from the said 1sth of 

February 1851, until pith day of October 1858, 1s here 
72 with filed, marked “ kxhibit O M,” and prayed to be 
deemed a part of this bill, and with liberty to prove and 

read the same on the trial of this case 

Paragraph 4g. Complainant further shows that on the 17th day 
of December, 1852, Daniel B. Turner, the intestate of said David 
H. Todd, Thomas 5S. McCalley, William J. MeCalley and William 
Hi. Moore, who are known as the building association in the said 
“Exhibit O M"” on the minutes of the Board of Trustees, entered 
into a contract, purporting to be between themselves and the trus 
tees of the Bascom Female Institute, in respect to the construc 
tion of the building tor the said Institute, and said contract is 
signed by themselves, on the one part, and by William Acklen, 
styling himself President of the Board of Trustees, on the part of 
the said Institute, and attested by John B. Trotman, as Secretary 
of the said Board ot Trustees. Said contract 1s here referred to as 
“Exhibit C,” and prayed to be taken as a part of this cross-bull, 
with liberty to read the same. 
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by the terms of said agreement the said Turner and his asso- 
ciates bound themselves to construct buildings of a specified de- 
scription, to be completed by a time therein stipulated, and pro- 
cure suitable furniture, also books, charts, &2., and apparatus, to 
be worth not less than $2,500.00, in addition to the building, and 
to enclose the lot and ornament and beautify the grounds. In 
consideration whereot, the said William Acklen, claiming to be 
President of the Board of Trustees of the Bascon Female Insti- 
tute, covenanted, promised and agreed, on the part of the said In- 
stitute, to transfer and assign to the said [Turner and his asso- 
ciates, all the improvements then on the lot on which the building 
was to be erected, and ail funds then due, and which might there- 
after become due, and all funds on hand, which had not been oth 
erwise appropriated by the said Board, and all funds, books or 
other property which might then be collected or subscribed, or 
thereafter might be collected or subscribed, to or for said Inst:- 
tute, except the preachers) and benevolent tund, binding 
73 the said trustees to use such means t» collect the same as 
the said Turner and ins associates might prescribe, an] in 
addition thereto the said agreement stipulated for the payment to 
the said Lurner and his associates of the sum of four thousand 
dollars in specitied installments, they binding themselves to pay 
to George Steele the balance due him for th: purchase money of 
the lot on which the said buildings was to be located. It was fur- 
ther stipulated, that the said Turner, McCalleys and Moore should 
have and retain the lien on the lot, buildings, &c, for the pay- 
ment of the said sum of $4,000.00; the Bascom Female Institute 
having the privilege of extending the tune of payment to the Ist 
day of January, 18600, the interest being pud on the same annu 
ally ; and in the event the said $4,000.05, or any part thereof, or 
any interest thereon, should remain uapaid at that date, that the 
said Turner, McCalleys and Moore may at any time thereafter, by 
*oivin® thirty days notice, sell to the highest b.dder for cash said 
lot, buildings, furniture, books, charts, maps, apparatus, musical 
lastruments, &c., to pay otf said debt and interest, the purchaser 
taking only the reversionary interest in the same after the veal 
1871. And the said Acklen assumed to covenant for sul 
Bascom Female Institute, to transter and assizn to said Lun 
ner, McCalleys and Moore the exclusive control and entire andj 
complete ownership absolutely over the finances o! said Institute 
whether the same shall consist in moneys arising from tuition, or 
from any other source, except the preachers’ and benevolent fund, 
for the term of 18 years, commencing on the Ist day of Septem. 
ber, 1853, subject alone to the restrictions and qualincations there 
inalter mentioned 
It was further stipulated therein, that the rates of tuition should 
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remain the same, for 18 years, that they were then, unless changed 
by the consent and agreement of the parties thereto; that the 
said Turner, McCalleys and Moore should have the ex- 
74 clusive right, for 18 years, to choose and nominate to said 
trustees, for their election, the president and principal and 
all subordinate professors, assistants or tutors of the said Insti- 
tute, and assign them their respective duties, aided therein by the 
president; and in every case of failure or retusal to contirm a 
nomination so made, the ayes and nays shall be spread upon the 
minutes of the board, and that said Turner, McCalleys and Moore 
only should have the power to remove the president and teachers, 
with the concurrence, agreement and consent of the board; and 
that no application for a removal of said president and teachers 
should be entertained by said Board of Trustees in the absence of 
the said Turner, McCalleys and Moore, and a distinct charge ac- 
companied by the specifications, fturnishins, in the most intelligible 
form, the grounds upon which the-application is made. The ses 
sions and vacations and the branches of instruction were not to be 
changed but by the agreement of the contracting parties thereto, 
nor could the said Board of Trustees, for 16 years, erect any 
building or f/an anything on the said lot, but by the agreement 
aforesaid 
Paragraph 5. An\ complainant turther shows, that by the pro. 
visions of the charter of the Biscom Female Institute, herein 
marked “kxhib.t A,” that in making “title to real property, un 
der order of the Board of Trustees, the same shall be signed by 
the president and countersigned by the secretary.” The = said 
charter further provides “that the said Board shall have power to 
elect professors,tutors and other officers of sar] Bascom Female In 
stitute, as they may think proper, and fx their salaries, with such 
powers and duties, severally and collective:y, as the board may 
prescribe and allow,” and “that said trustees shall have power to 


form and adopt a code ot by-laws tor the goverament of the said 
coileye and tor their own goverament, and to alter and amend 

the same at their pleasure sutyect to the consiutu 
75 tion ani laws of Alabama; and that “three of said board 

shall constitute a quorum tt») do business. And “that 
thev shall not at any mecuns m LiKe any Contract incurring any 
pecumary habiltv, unless notice of such mecting has been piven 
to three-fourths of the members of sand board at least three days 
previous thereto An! «that any cnadowment tor the said Inst 
tute, or any proiess irship therein, and the interests thereon rail 
be under the control and direction of the sacd trustes 


Par wrap 6 And comolanant turther shows, that by the said 


charter. Pleasant B. Robinson. Thomas S M vwlev. Wilham A 


lhompson, William Sanford, Robert S. Brandon, Wilham H 
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Moore, Benjamin 5. Pope, Daniel Bb. Turner, William D. F. Saw- 
ne, Erwin Windham, Richard Anvell, John B. Trotman, Archi- 
bald E. Milis, Robert A. Young, David P. Bibb and William Mc- 
Dowell, and their successors in office, were declared and consti- 
tuted a body corporate, by the name and style of “ [he Trustees of 
the Bascom Female Institute,” and that on the said 17th day of 
December, 1852, the date of the said pretended contract, that all 
of the said trustees were living, and that each and all of the said 
gentlemen had accepted the said trust, and were acting as said 
trustees, and had neither resigned nor renounced their said trust, 
and that no vacancy had, antecedent thereto, nor then, existed in 
the said Board of [rus ees whereby any successor in office of any 
of the said trustees could, under the terms of the said charter, 
have been elected. 

Paragraph 7. And complainant further charges, that the said 
Daniel B. Turner, Thomas o. MeCalley and William H. Moore, 
named as trustecs inthe said charter, are the same persons who 
on the 17th December, 1852, contracted with said William Ack- 
len, styling himself the President of the said Board of Trustees. 

Paragraph. §. And complainant charges, that said William 
Ackien was not, onthe date last atoresaid, President of the 
Board of Trustees of the Bascom Female Institute, nor was he 

a member of the said board 
70 Paragraph g. And complainant charges, that the meet- 

ing of the Board of Trustees of the Bascom Female [nst1- 
tute, which was called to make and accept the said contract of 
(7th December, 1852, marked « Exhibit C,” and the only meet- 
lag at which such action was taken, was convened on the oth of 
of November, 1852, and that three-tourths of the members of the 
said Board were not notined of said meeting three days previous — 
thereto; and that none of the said trustees were notihed that 
said meetiny was called tor the purpose of entering into a con- 
tract incurrins a pecuniary lability, and that none of the said 
board, except William H. Moore, Thomas 5S. MeCailey, Erwin 
Windham, Joha B. Trotman, Robert Angell, William H. Thomp- 
son, R.S. Brandon, were notified, and that the whale number of 
the said board was but fifteen, and that only seven were notified. 

Paragraph ro. And complainant charges, that under the au- 
thority claimed by the said Turner, McCalleys and Moore, de- 
rived from the said pretended contract, marked « Exhibit C,” they 
assumed the contro! and engrossed the management and direction 
ot the said Bascom Female Institute and Huntsville Female Col- 
lege, and that the same became an item of property, and was 
placed upon the market and sale has been separately made of the 
property in the said lease, and of the rights, privileges, powers and 
claims growing out of and resulting trom the same. That the said 
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Turner, McCalleys and Moore sold the sams, to one George M 

Everhart, for the sum of fitteea thousand dollars, after some part 
of the said lease had expirel That sad Everhart) sold the 
same to A. R. Erwin, some time after his purchase, at a greatly 
enhanced price, and that at the death of the said Erwin, his exec- 
utor, John W. Scruggs, by virtue of the authority of the will of 
testator, sold the unexpired term of his lease to John G. Wilson, 
whe now has charge and possession of the same. Complaimant 


refers to the contracts of sale to Everhart as “Exhibit . to Be 
win as “ kxhibit——,” and to Wilson as “ Exhibit ey 

77 and prays that they may —— deemed a part of ths 
bail, 


Complainant says, that under the operation of the said contract, 
“Ixhibit C,” the control, manayement, care and superintendence 
of said collese passed out of their hands into the hands of the 
lessees; that they had no shadow of control over the finances nor 
property of the said colleve ; that they were bound, by the terms 
of said pretended contract, to hand over to the lessees any money 
that they ought collect or obtain in any manner tor the said col 
lege; and that the terms of the said contract were such that the 
payment of the $4,000.00, to which the terms of the sai contract 
bound them, was an utter ImMpossib ity , that comp! mnant in fact 
thereby lost all potential control of the election and removal of 
prole.sors and tutors of the said « MICE | of prescribing the course 
of studies of the pupils and the rates of tuition; of itering the 
terms of the sessions and vacation: o determining the salaries of 
the president, profess rs, tutors and assistants of the sad colleve : 
of adopting, altering, and amending a code of by-laws for the 
vovernment ol the said college; of the endowment and property 
of said college, That so compictely nominal had the authorty o 
the Board of Ifustees become in the management of the said col 
lege, after the said pretended contract, marked «Exhibit C," that 
the meetings of the board became useless, and were gradually dis 
continued That but few meetings were held in 18<3: there was 
no meeting of the board in 1834; but few in 1955 and 1836; no 
meeting of the said board was held in 18§7; and the only meet- 
ing held in §855 was on the 7th October, and adjourned to the 
bith of October, since which no meeting has been held. Where 
fore complainants charge that the said contract, marked “ Exhibit 
CC.” 1s not the contract of the Bascom Female Institute. nor of the 
Huntsville Female College; noris it the contract of any person 

possessing authority to bind the said corporation, and that 
78 the said contract 1s in violation of the charter of the said 

corporation, and that it ts ayaimst public policy, and un 
lawful, and that the same is nuli and veud 

Paragraph 11. And complainants further show, that the said 
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Daniel B. Turner, Thomas 5. McCalley, William J. McCalley and 
William H. Moore, entere/ into the possession of the entire prop- 
erty, in any manner belonging to the said corporation, immediately 
after the date of the said contract, “exhibit C,” with all its monies 
and subscriptions, and have ever since assumed and enjoyed to 
them and their assigns all the revenues and emoluments, the di- 
rection and control of the same according to the stipulations of 
the said contract. And complainants charge, that, in addition to 
the ten thousand dollars subscribed to the said corporation at the 
date of said contract, all of which they realized, that they col- 
lected other large sums of money, from the liberality of the public, 
through the powerful instrumentality of the said corporation, sus- 
tained, as it was, by the Methodist Episcopal Church, then opu- 
lent and powerful, in appeals to the public to foster a rising and 
popular seminary of learning, and they expressly charge that they 
realized from this source not less than five thousand dollars 
Paragraph 12. And complainant charges, that the same parties 
are chargeable with the annual value of said college, in respect of 
its income from tuitioa, and the profits of the boarding depart- 
ment, ever since the date o! the said contract to the present time, 
and they say, that on a fair and moderate estimate of the incoming 
profits of the same, the sum of five thousand dollars per annum 
is a moderate statement of is value. And complainants charge, 
that the said Turner and McCalleys should account with them in 
respect to the same, and that they are chargeable with the sum of 
five thousand dollars per annum since the year 1853, on account 
of the pronts of the said college, besides the cash and = subscrip- 
tions they received, the property of these complainants 
79 aforesaid. 

Paragraph 73. And complainants further say, that the 
said Turner, McCalleys and Moore, transferred the:r claim for four 
thousand dollars, in respect to which they claim a lien on the said 
college property, to said Everhart,and the said Everhart trans- 
ferred the same to sail Erwin, and that his executor, John W. 
Scruzgs, transterred the same to Wilson, who now holds the same, 
under the said void contracts and void assignments, and that it they 
ever had any right in ani to the said tour thousand dollars, that 
the same has been transferred, as aoresiud, andis no longer the 
property of the said Todd, as administrator, McCalley and Moore 

Paragraph 14. And complainant expressly charges, that the 
said Daniel B. Turner, Thomas 5. McCalley, William J. McCallev 
and William H. Moore have, under the said void contract, as- 
sumed, without any nght founded in law, the property and con- 
trol of the said college, its management, income and franchises 
since the vear 1853, and that their assignees of said contract, said 
Everhart, Erwin and Wilson, after the date of their respective 
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purchases, have done the sume, and that the said Daniel B. Tur- 
ner, William tI, Moore, Thomas 5. McCalley were riyphtfal char- 
tered members of the said Board of Trustees, and were acting 
members of said Board ot Trustees when they entered in said pre- 
tended contract. And the said William J. McCalley and Wilham 
l1. Moore was acting as trustee at the date last aforesaid, and that 
said George M. Everhart, at the date of the said contract with the 
said Turner, Moore and McCalleys, whereby he claims to have 
become the purchaser of the mghts of them under the said con 
tract, Was an acting trustee of the said Institute. And complain. 
ant expressly charges, that the said Turner, Moore, MecCalleys 
and kverhart, and each one of them, had notice, both express and 
constructive, that the said contracts were against law and public 
policy, and repugnant to the said charter and void ; and 
So that they had both direct and constructive notice of 
every fact, which shows the informality and illesality of 
the said contract, and thatthe said Kk. A. Erwin, and the said 
John G. Wilson, respecuvely, at ‘the date of their said contract, 
had distinct notice that the said original contract, marked «© Ex. 
hibit C.”” was illegal, against public policy, repugnant to the char 
ter of the said Insitute, and void, and that each one of them knew 
the tacts which rendered said original contract, and their own con. 
tract, and the coatrac.s through which they respect.vely derived 
their nghts, obnoxious to the same informalities and ileyality. 
And complainants charge, that the said lurner, Moore, MeCal 
leys, Everhart, krwin and Wilson, during the term which they 
have respectively assumed to control the said Bascom Female In 
stitute and Huntsville Female College, have so controlled the 
property, management, franchises and income of the same, with 
out any authority of law for the same, and in repugnance to its 
charter, ani to the ousting? an deprivation of these complainants 
of thew lawful and chartered authority and powers in the manage. 
nent and government of the same And Compiainants charye, 
that the said Joha G. Wilson ts now in possession and control of 
the same, holding by assumed authority derved trom the said 1l- 
legal contract, and complainants show that they are completely 
ignored in the management of the said Institute, that they hold 
no meetings, enact no by-laws, have no voice in the clection of 
the president, pr fessors, nor tutors; that they have no voice in 
prescribing the course of studies, the price ef tuition, in the man 
avyement of the revenues and property of the said college, nor in 
receiving and appropriating the income of the same; nor in any 
other of vanous and manifold duties and trusts devolved upon 
them by the said charte: 
io the end, therefore, that the said David Hi. Todd, as the ad 
ministrator of Damel B. Turner, deceased, the sand Thomas 
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McCalley, William J. McCalley, William H. Moore, John 
81 W. Scruggs, as the executor of the said A. R. Erwin, and 
John G. Wilson, who are all citizens of the county of Madison 
and State of Alabama, and the said George M. Everhart, who isa 
citizen of the State of North Carolina, may show cause, if they can, 
why complainants should not have the relief hereby prayed, let 
subpoenas issue from this court to them, and proper process, com- 
manding them that they lay aside all excuse, and to the best and 
utmost of their knowledge, memory, information and belief, answer 
all the matters alleged in this bill, as fully and completely as if the 
same were here repeated, and they and each of them severally in. 
terrogated thereto, and that on the final hearing of this cause, 
your honor, by decree of this court, declare that the said contract 
between William Acklen, assuming to act as President of the 
Board ot Trustees of Bascom Female Institute, and the said Dan- 
iel B. Turner, Thomas 8. McCalley, William J. McCalley and 
William H. Moore; and the said contract between the said Tur- 
ner, McCalleys and Moore, and the said George M. Everhart; and 
the said contract between the said George M. Everhart and A. R. 
krwin; and the said contract between the said John W. Scruggs, 
as the executor of the said A. R. Erwin, and John G. Wilson; 
and each and all of the said contracts, so far as this complainant 
is concerned, and so far as they or any of them affect the chartered 
rights and privileges, and franchises, and property of this com- 
plainant, to be utterly null and void, and of no force and effect: 
and that your honor would decree that the said contracts severally 
be surrendered and cancelled ; and that your hoavor decree that 
complainant be restored to and reinstated with all the chartered 
nights bestowed upon any complainant by the said charter and 
amended charter; and to all the franchises therein bestowed; and 
to all the prcper management of her own board of trustees, and 
to the possession, manazement, control and enjoyment of all of 
complainant's rights of property, and income and revenues de- 
rived from the same. And complainant further prays, that 
82 the said David H. Todd, as administrator of Daniel B. 
Turner, deceased, Thomas S$. McCalley, William J. McCal- 
ley and William H. Moore, jointly; and the said George M. Ev 
erhart, John W. Scruggs, as executor of A. R. Erwin, deceased, 
and John G. Wilson, severally may be decreed to account with 
complainant in respect to the rights, income and revenues which 
they, and each of them, have derived from the said property of 
complainant, during the time that they have respectively assumed 
to control the same. And complainant prays, that the defendants 
hereto may be perpetually enjoined from asserting and exercising 
any control over the property, revenue, income and franchises of 
complainant, under any and all of the said contracts severally, and 
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that the said John G. Wilson may be required to deliver to com- 
plainant the said college buildings and lot of ground described in 
said “ Exhibit C,”’ and all the personal property which went into 
his possession under his said contract with John W. Scruggs, as 
the executor of A. R. Erwin. And complainant prays for such 
other and further relief as the facts of the case entitle said corpora- 
tion to receive on the facts of the case, and for general relief. 
ROBINSON & WALKER, and 
D. P. LEWIS, 
Sols. for Complainant. 
Nore.—All of the defendants are hereby required to answer all 
of the alleyations of this cross-bill, from paragraph one to para- 
graph fourteen, inclusive. 
DAVID. P. LEWIS and 
ROBINSON & WALKER, 
Sols. for Complainant. 
Nore.-—Exhibits “A,” “B,” «C" and “OM,” referred to in 
cross-bill of Huntsville Female College, are not on fle in’ this 
office. W. P. NEWMAN, Acgtster. 


SumMoNsS ON Cross-Bitt of Hunrsvittce Femare CoLieaue. 


And afterwards, on the roth day of December, 1867, 

83 was issued by the said Register an original summons on 

the cross-bill of the Huntsville Female Colleye, in the 
words and figures following, to wit : 


THE STATE oF ALABAMA. 
To any Sheritf of the State of Alabama—Greeting : 


You are hereby commanded to summon David Hi. Todd, ad- 
ministrator of Daniel B. Turner, deceased, Thomas 5S. McCalley, 
William J. McCalley, Wiliam H. Moore, John W. Scruggs, ad- 
ministrator of A. KR: Erwin, deceased, and John G Wilson, if to 
be found in your county, thet they, laying aside all excuse, appear 
personally at the office of the Reyister of the 29th Chancery Dis- 
trict of the State of Alabama, in the city of Huntsville, in) said 
Listrict, on the rule day, to be held on the fourth Monday in Jan- 
uary next, to answer the cross-bill of complaint exhibited in said 
Chancery District by the Huntsville Female College, complain- 
ant, against them and others, defendants, a copy of which bill will 
be furnished on application to the Register. Herein fail not, and 
have you then and there this precept, with your return thereon 
endorsed. 

Witness, Isatan Ditt, Register of said Chancery District, at 
office in Huntsville, this the 16th day of December, in the year of 
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our Lord one thousand eight hundred and sixty-seven, and of 
American Independence the ninety-second year. 
Attest ; : ISAIAH DILL, 
Register Ch. Ct. 

Issued the 16th day of December, 1867. 

Mem —The defendants are to enter their appearances, and to 
fle their answers or demurrers to said bill, in the Register’s office, 
on or belore the day on which this writ is returnable, otherwise a 
decree pro confesso may be entered. The Sheriff is required to 
execute this writ thirty days before the return day thereof. 

Attest : ISAIAH DILL, 
Register Ch. Ct. 
Endorsed. Ret. 4th Monday January, 1867. Hxecuted 
84 by serving copies on David H. Todd, administrator ot =D. 
8. Lurner, Thomas 5. McCalley, W. J. McCalley, William 
H. Moore, Joha W. Scruggs, executor of A. R. Erwin, deceased, 
and John G. Wilson, December 24th, 1867. 
H. N. ROBERTS, Sherif. 


MINUTE ENTRY. A. P. 360. 
And afterwards, at the December Term, 1897, of said Court, an 
order of said Court was made in said Cause as follows ; 


Daviv H. Toop ef al. | Come the parties by 

O88 YS, ' their solicitors, and on 

HUNTSVILLE FEMALE CoLLEGE ef ad. ‘application of detend- 

, ant, George M. Ever- 

hart, it is ordered, that he have turther time to answer, and the 
Cause 1s Continued. 

And afterwards, on the 20th day of January, 1868, the follow. 
ing orders were entered by said Kegister in this cause, in the 
words and figures following, to-wit: 

At Rules held by the Register for the 29th Chancery Division 
uf the State of Alabama, at his office in Huntsville, on Monday, 
the 20th day of January, 1868 ; 


LEAVE To Fite AMENDED ANSWER 


Davin H. Topp, Administrator, ¢¢ a/ Comes the defendant, 
O88 vs. the Huntsville Female 
Hunrsvitte Femace Coiigce ef al. { College, and on applica. 
) tion, itis ordered by the 

Register, that said defendant have leave to file an amended an- 


swel ISAIAH DILL, Negtste 
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85 Leave ro Firk AMENDED Cross-Bi Lt. 
THe Hunrsvitte Femate CotiecGe ) Comes the complain- 
688 vs. Cross-Bill. | ant, and on application, 


Daviv H. Topp, Administrator, ¢¢ a/. | it is ordered by the Reg- 
j aster, that complainant 


have leave to file an amended cross-bill. 
ISAIAH DILL, Aegister. 


AMENDED ANswer oF HunrsvitLE Female COLLEGE. 

And afterwards, on the 20th day of January, 1808, was filed in 
the office of said Register, the amended answer of the Huntsville 
Female College in this cause, in the words and figures following, 
to-wit : 

The amended answer of the Huntsville Female College to the bill 
filed in the 29th Chancery District of Alabama, by Thomas 5S. 
McCalley ¢¢ al. against it, all which is filed by leave of the 
court first had therefor. 


This detendant further answering, says that prior to the grant 
of said charter to this defendant, a number of patriotic gentlemen 
associated themselves together to build upaftemale school in 
Huntsville. Not having the means themselves to accomplish 
this object, they called on the citizens generally to give money 
for the purpose. Many of the citizens responded to this call, and 
subscribed money to an amount over ten thousand dollars. These 
subscriptions and donations were sought and made with the dis- 
tinct understanding and agreement that the school so to be estab- 
lished was to be a public s: hool, under the government and con. 
trol of trustees, with no private rights or interest therein; that 
no person was to have any individual or pecuniary interest in said 
school, or the property, franchises, or money to be acquired. Nor 
Was any person to derive, in any way, any personal, pecuniary 
advantage or pronts trom said school, or the proceeds of its op- 

eration, except as one of the public 
gh After obtaining these subscriptions, these yentiemen, to 
gether with others who had so subscribed, formed an or 
ganization, and elected the officers thereof, but after going on for 
a time, they found this organization incomplete, unsatisfactory and 
unsafe, so finding it, they applied to, and obtained from, the legis. 
lature, said charter so heretofore made an exhibit. 

[his charter was accepted by the gentlemen composing that 
organization, and all the subscriptions so made, and all the money 
and property and rights which they had acquired, were transferred 
to the corporation thus created by said act of the legislature) And 
said corporation was a continuation of said organization before 


9° 


formed, and took and held all subscriptions for money, property 
and rights of property, upon the terms and conditions and trusts 
annexed thereto, as were annexed thereto in the hands of said 
organization of gentlemen. 

And defendant says, that it was always intended and understood 
that the school to be established under said organization and said 
charter, was to bea public school forever; that no person concerned 
with it, either as subscriber of money, or trustee or Corporator, was 
ever to be allowed to have any pecuniary interest in it, or to said 
franchises, or any money or property which it might acquire or 
own. 

To the office of trustee no emolument was ever to be attached. 

The trust which they accepted was to be performed at individual 
expense for the public good. And said trustees took and held, 
and now hold, all of said franchises, money, property and rights 
of property, all future acquisitions, from any and all sources, in 
trust forthe public use and public good. And the whole public had 
and have an easement in it, anda right to tt. And no_ persoa, 
except as one of that public, had any right or interest therein. 

After the granting of said charter, the public made other and 

further donations to this defendant to an amount over two 
87 thousand dollars, and after the grant of said charter, this 

defendant bought real and personal property, all which sub- 
scriptions, donations, money and property, went into the possession 
of said trustees, after the grant of said charter. And defendant 
says, that the citizens generally of Madison county were and are 
the founders of this defendant, and that said trustees, after said 
charter, took and held, and now hold, all its franchises, money, 
property, rights of property and pronts, under a naked trust for 
its benefit, uncoupled with any pecuniary right or interest therein, 
and so holding are responsible for their management thercel. 

And having fully answered, prays to be dismissed hence with 
its costs. 

D. P. LEWIS, 
ROBINSON & WALKER, 
Sols. for Defendant. 


SumMMons on Cross-Bitt or HunrsviLcte FeMace CoLerse. 


And afterwards, on the goth day ot January, 1868, was issued 
out of the office of said Kegister, an original summons in said 
cause, in the words and figures following, to-wit : 

THe Srare oF ALABAMA. 
To any Sheriff of the State ot Alabama—Greeting : 
You are hereby commanded to sammon Thomas S| McCalley, 


Gam <4 - 


Wy 


William J. McCalley, William H. Moore and John G. Wilson, if 
to be found in your county, that they, laying aside all excuse, 
appear personally at the office of the Reyister o: the twenty-ninth 
Chancery District of the State of Alabama, in the city of Hunts- 
¢ ville, in said District, on the rule day, to be held oa the secoad 
| Monday in March next, to answer the amen led croys-dill of com- 
plaint, exhibited in said Chancery D.strict by the Huatsville Fe- 
male College, complainant, azainst then and others, deiendants, 
a copy of which bill will be furnished on application to the Reg- 
ister. | 
Hierein fail not, and have you then and there this precept, with 
Y your return thereon endorsed. 
‘8 Witness, Isaiah Dill, Register of said Chancery District, 
at office in Huntsville, this the 20th day of January, in the 
| year of our Lord one thousand eight hundred and sixty-eight, 
and of American Independence the ninety-second year. 
Attest: ISATAH DILL, 
ay Regester CA. Ct. 
Issued the 2oth day of January, 1868. 


Mem:—I[he detendants are to enter their appearances, and to 
hile their answers or demurrers to said bill, in the KRevister’s office, 
on or before the day on which this writ ts returnable, otherwise a 
decree fro confesso may be entered. The Sheritt is required to 
execute this writ thirty days before the return day thereof 
4 % Attest: ISAIAH DILL, 
. Reg. CA. Ct 
P| I:ndorsed: Ret. 2d Monday March, 1868. Executed by serving 


a copy on each of the defendants, February rith, 1868. 


H. No ROBERTS, Sherif 


StuMMONS ON Cross-Bitt or Hounrsvitce Fewsrce Cortes 


And afterwards, on the 20th day of January, 18608, was issued 
out of the office of said Revister, an original summons in said 
cause, in the words and figures followin, to-wr 


THe Srare oF ALANAMA 


To any Sheriff of the State of Alabama —Greeting : 


You are hereby commanded to summon David Hi. Todd, admin- 
istrator of Daniel B. Turner, deceased, and John W. Scruggs, ex 


ecutor of Alexander R. k-rwin deceased, if to be found in your 
county, that they, laving aside all excuse, appear personally at 
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the office of the Register of the twenty-ninth Chancery District of 
the State of Alabama, in the city of Huntsville, in said District on 
the rule day, to be held on the second Monday in March next, to 
answer the amended cross-bill of complainant exhibited in 
89 said Chancery District by the Huntsville Female College, 
complainant, ayainst them and others, defendants, a copy 
of which bill will be furnished on application to the Register. 
Herein fail not, and have you then and there this precept, with 
your return thereon endorsed. ¢ 
Witness, Isaiah Dill, Register of said Chancery District, at office 
in Huntsville, this the 20th day of January, in the year of our Lord 


one thousand eight hundred and sixty-eight, and of American In- g 
dependence the ninety-second year. 
Attest : ISAIAH DILL, 
Keg. Ch. Ct. 


Issued the 20th day of January, 1868. 


Mem:—The defendants are to enter their appearances, and to 
hle their answers or demurrers to said biil, in the Kegister’s office, q 
on or before the day on which this writ is returnable, otherwise a 
decree pro confesso may be entered. The Sheriff is required to 
execute this writ thirty days before the return day thereof. 


Attest: ISAIAH DILL, 
Reg. Ch. Ct. 
Endorsed: Ret. 2nd Monday March, 1868. Executed February 
8th, 1868. » * 


H. N. ROBERTS, Shertff, 
per A. W. Smith, D. S. 


MINUTE ENTRY B. 9. 


And afterwards, at the June Term, 1868, of said court, the tol- 
lowing two orders were entered in said cause, viz: 


Davip H. Topp, Administrator, ef a/.} Come the parties by 
688 vs. {oa solicitors, and on 
HuntsvitLe Femate Cotcece ef a/. | motion, it is ordered by 
'the court, that this 

cause be continued. 


mre 


GO MINUTE ENTRY. B. 83. 


And afterwards, at the December Term, 1868, of said court, the 
following order appears in said cause, to-wit: 


1Ol 


Davip H. Topp, Adm'r,, &c., | Come the parties by 
O85 vs. | their solicitors, and the 
Hunrsvitte Femace Cotvece ef al. f removal of David H. 
j) Todd, as administrator 


@ of Daniel B. Turner, deceased, being sugyested, it is ordered, that 

{ this suit be revived inthe name of Hugh L. Clay, administrator 
de bonis non A VDamel B. Lurner, deceased, as a party complain- 

( ant. And the bankruprcy of the complainants, Lhomis 5S. Mi 


Calley and William J. McCalley, being suggested, it is ordered by 

the court, that this suit be revived in the name of Hugh L. Clay, 

assivnee in bankruptcy of said Thomas 5. McCalley and William 
v J. McCalley, and the cause is continued. 


y MINUTE ENTRY. B. tty. 


oe — 


And afterwards, at the June Term, 1869, were made two orders 


Y of said court in this cause, in thle words and figures following, to 
wit: 

Huon L. Cray, Adm’'r., ef ad, | Come the parties by 

‘88 5. ' their solicitors, an Lon me. 


Hunrsvitce FemMare Cottecr ef af. f tion it is ordered, that this 
| cause be continucd. 


- 
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MINUIE ENTRY. B. tig. 


: Housisvirte Fewace Conners Come the parties by then 
O88 rs Cross Bill solicitors, and on motion, it 
Davio H. Topp ef al fis is ordered. that this cause 


be continued 


And atterwards. on the 28th dav of Mav. 1870. was filed in th 


emce Of said Re vist r tit Ci,parate answer aml cCross-tDili of 

. ; * 5 64s sel . } : : . ; . ; : 
George M. Everhart in this cause. in the words and fizures fol 
sowing, to-wil 


[he scparate answer of Greor. M. kverhart, one of the de- 
tendants to the bill of complaint of William |. MeCalley and oth- 
ers, hied on the 16th day of July, 1867, ayainst him and othe: 
and also one of the detendants to the cross-bill of the Huntsville 


Female College, fled on the 6th dav of December, 1867, avainst 
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him and others, and also one of the defendants to the amended 
cross-bill of the Huntsville Female College, filed the 20th day of 
January, 1863, against him and others, exhibited against the de- 
fendant and others in the Chancery Court for the htth Chancery 
District, Northern Chancery Division of Alabama, at Huntsville. 

This defendant, saving and reserving to himself all and all 
manner of benefit and advantage of exception to the manitold 
errors and insufficiencies of said bill of complaint, cross-bill and 
amended cross-bill, for answer thereunto, or unto so much and such 
parts thereot as this defendant ts advised it 1s material tor him 
to make answer unto, this defendant answering all said _ bills, 
saith : 

Thatinthe spring of 1854 this defendant was called to the 
presidency of Bascom Female Institute, in the city of Huntsville, 
Alabama, and entered upon his duties as such on the tst Mon- 
day in September of that year at a salary of fitteen hundred dol- 
lars per annum. 

Afterwards, to-wit: on the second day of July, 1855, this de- 
fendant entered into a contract with D. B. lurner, T. 5. MeCal- 
ley, W. H. Moore, and William J. McCalley, tora lease of five 
years, and hles herewith a copy of said contract, which he prays 

to be taken as part of this answer with leave ot reference, 
Q2 marked Exhibit A. Under this contract, this detendant 

entered upon the discharge of the duties thereby imposed, 
and, during its continuance, paid a rental of five hundred dollars 
ayear and ten per cent. on all the tuition tees, employed and 
paid all the teachers, educated gratuitously the number of pupils 
required by the claim of the preachers’ and benevolent fund, some 
htteen or upwards in number, furnished, at the individual expense 
of this defendant, all the grates and stoves in the Institute, all the 
miusical instruments, and school turniture, except a lot of chairs 
and settees, and a tew tables, and supplied the house entirely, at 
his own expense, with household and kitchen furniture. Gas 
and water were conducted trom the street through the building, 
and fixtures furnished by this detendant, the rostrum enlarged and 
many other permanent improvements made, all at the exclusive 
cost of this defendant. No one has at any time paid to this de- 
tendant one dollar tor any article or improvement made uader 
this contract. brom the ist of September, 1855, to the tst dav 
of July, ISS, this detendant continued to act under said contract. 
and tatthtully to carry out its provisions,and avers that while the 
other parties to said contract tailed to carry out its PrOoVISIONS as 
to grading, and in other particulars, this detendant. discharged 
all and every the obligations which he had assumed. Further 
answering, this detendant says, that on the 17th day of Decem- 
ber, 1857, the same parties entered into another contract, a copy 
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of which is herewith filed, marked Exhibit B, and prayed to be 
regarded as parts of this bill with leave of reference Under this 
contract the said D. B. Turner, Thomas 5S. MeCalley, Wilham H. 
Moore, William J. MeCalley, in consideration of the payment by 
this defendant of fitteen thousand dollars, sold and conveyed to 
this detendant, among other things: 

ist. The remainder of a lease claimed to be he'd by them on 

said Institute, therein called Huntsville Female Colleve, 
Q running from July fst, 1838, to September tst, 1871 
2nd. A clam tor tour thousand dollars due them) by 
the trustees of said colieye, secured by len, in the orpinal con. 
tract between the trustees and themselves, on the college build. 
ings and other property 

3rd. All and every right and interest which had been conveyed 
to them by said trustees. 

Relying fully upon the validity and doa2 fcfes of the transac 
tion between the trustees and said, parties, and in’ consideration of 
the covenants and promises so made in said conirvact of said par 
ties, this defendant entered into and executed said obligation for 
hfteen thousand dollars, payable inthe manner aforesaid ino said 
contract, and has paid in good faith thereon the sum ot eight 
thousand tive hundred and fifteen dollars. This defendant does 
not admit, as charged in the cross-bill of the Eluntsville Female 
College, that the said DD. B. Turner, Thomas 5. MecCatley, William 
Hi. Moore and William J. McCalley, derived no power and pos 
sessed no rights under their contract with the trustees of said [n 
stitution. But if this court should decide that said contract is in 
valid, and null and void, as asserted in the 1toth paragraph of the 
original cross-bill of the Huntsville Female Collese, then this de 
fendant avers and claims, that the contract between this deiendant 
and said D. B. Turner, Thomas 5. MeCalley, William H. Moore 
and William J. McCalley, is also -invalid, null and void; that the 
consideration for which this defendant agreed and undertook to 
pay said parties the said sum of fifteen thousand dollars has wholly 
failed; that the claim, set up in the 7th paragraph of the original 
bill of said parties, for the balance of said tfteen thousand dollars, 
is without foundation in law or equity, and that said parties should, 
by the decree of this court, be compelled to refund to this defend- 
ant the sum of eight thousand five hundred and fifteen dollars, so 

as aforesaid par! by him in good faith, in pursuance of and 

O4 confiding in thei powers under said contract 
Further answering, this defendant says, that he remained 
In possession of said property, under said contract of 17th Decem 
ber, 1857, but one year In August, 1839, this defendant en 
tered into a contract with Alexander R. Erwin, , which is herewith 
hled, marked exhibit.C, and praye! to he taken as part of this 
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answer, with leave of reference,) in which, confiding inthe validity 
of the contract so as aforesaid made with him December 17th, 
1857, this defendant conveyed to said Erwin, among other things, 
the remainder of the said lease so as aforesaid held by this defend- 
ant. This deiendant denies that said lease to him was invalid, 
null and void, as charged ia the cross-bill of Huntsville Female 
College; but if this court should decree said lease to be void, 
as charsed, then this detendant admits that, to the extent of the 
loss which may have been sustained by Erwin thereby, there 
would be a partial failure of consideration of the bond given by 
Krwin in pursuance of said contract. But defendaat avers, that, 
as a matter of tact, I:rwin has never sustained any loss, but that 
said Erwin, and those holding uader him, have nad continuous, 
peaceful and uninterrupted possession of said property uader said 
lease, and still hold possess:on thereof, enjoying and receiving all 
the benetits thereot as fully and completely as thoursh there had 
never been any question as ty the validity of the lease. But in 
addition to the said remainder of said lease, this decendant sold 
under said contract of Auzust, 1359, to said Irwin, all the grates, 
stoves, musical instruments, improvements, and fixtures tor gas 
and water, and househoid and kitchen furniture designed and 
sufficient tor a family of one hundred persons, the value of which, 
in the aggregate, was the sum of thousand dollars, and also 
the original claim for tour thousand dollars, aerembetore referred to 
and secured by hen on the collese buriding, which, torether 
95 with the value of the uninterrupted use of said coliege 
buildings tor upwards of eleven years, largely exceeds the 
sum agreed to be paid by said erwin, and will clearly show to this 
court, that whatever may De the constructson of this Court as to 
the validity of tae ortzinal lease, the said Erwin has received tull 
and ample consideration for the bonds executed by him to this 
defendant, and snould be decreed to pay them, or the dalance 
found to be due Udon thei, DY a ecree Of this c Mt, Goo an de 
count stated betaeca tus defendant and tae sail John W. 
Scruggs, executor of sand A. Roitrwin Tins detendaat, theretore, 


expressly charges, that the bonds so given by Erwin and others, 


in pursuance of satd coatract, were founded va a good, valuable 
and sufficient Consideration, which has been received. and which 
can not now be attected DV any accion of this or inv other court 
Lhis defen Lan has no pers mal KNOW cu 
thinzs not herembefore answered, Coatained in said oriinal bill, 
cross-bill and amended bill, but wherein they or aay of them ditter 
Or Vary trom the foreyomny statements of this answer, this detend- 
ant says they were not truc, and should they affect his interest, he 
demands proot * And defteadant subunits, that ino his connection 
with the various parties aad transactions alluded to tn this litiza- 
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tion, he has acted innocently and in good faith, and humbly claims 
that this court should extend to him fuil and adequate protection 
and relief. And to this end, this deiendant prays that his answer 
may be takea as a cross-bill, and that all the parties to these pro- 
ceedings, to-wit: Hugh L. Clay, adrainistrator of the estate of 
Daniel B. Turner, Thomas 5. McCalley, William J. McCalley, 
William H. Moore, the Huntsville Female College, John W. 
Scrugys, as administrator of the estate of Alexander R. Erwin, 
and John G. Wilson, be required to show cause, if they can, why 
this deiendant should not have the relict hereinbefore prayed, and 
to this end all proper process should issue, and that upon the 

hearing of this cause this court would, by its decree, give 
96 full and adequate relicf and protection to this defendant, 

and particularly that if this court should decree that the 
original contract between the said trustees and said Lurner, Me- 
Calley, Moore, and MeValley be null and void, this court would 
then decree that the balanee claimed to be due to said parties un. 
der contract with this defendant be cancelled and declared void, 
and that said parties be decreed to re.und to this defendant the 
amount that shall be found to have been paid by this defendant to 
said parties upon a proper account to be stated under the direction 
of this court, and tor such other ani further relief as the facts of 
the case entitle this defendant to receive, and for general relief 

BEIRNE & GORDON, 
Sols. for George M. kverhart 


Nore.—All the defendants are require] to answer all the alle. 
gations of the above answer, but defeadant Everhart waives the 
necessity of such answer being made upon oath 

BEIRNE & GORDON, 
Sols. for George AL keverhart 


h COS, 


We acknowled 4 ~ ourselves bound as secur ty for sur 
may be decreed agunst George Mo Everhart: uoon this cross 


BEIRNE & GORDON 
EXHIBIT A TO ANSWER OF GEORG) M.) EVERHART. 


Articles of contract and agreement made and entered into by 
and between George M. kverhart of the first part, and Daniel B 
Turner, Thomas 5S. McCalley, W. Ho Moore, and William |. MeCal 
lev, parties hereto of the second part, all of the town of Hunts 
ville, county of Madison and State of Alabama, witnesseth: That 
the said Everhart, President of Bascom Female Institute, has 
this day leased the buildings and grounds belonsing to said In- 
stitute, for and during the term of five years from the ist day of 
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September next, at the rate of five hundred dollars per an- 
97 num. That during said term of years, said Everhart shall 

keep said buildings, &c., insured, from the commencement 
to the expiration of the lease aforesaid; and shall also release and 
exonerate said parties of the second part from all liability to pay 
the president and subordinate teachers in said Institute their res- 
pective salaries ; and at all times keep a sufficient number of in- 
structors and instructresses to supply all the assistance and aid 
that may be needed by the pupils in said Institute, and shall pay 
their respective salaries; and that, in addition to the rent,&c., alore- 
said, to be paid by said Everhart, he shall also pay said parties of 
the second part ten per cent, each and every year, on all the tuition 
fees paid in said Institute, except the said ten per centum on the 
modern languages, and drawing, and painting. The tuition for 
which no per centum shall be paid said parties of the second part ; 
and said per centum on said tuition tees, and said rent of five hun- 
dred dollars per annum, shall be paid semi-annually, to-wit: on 
the first days of January and July each and every year. 

And said parties of the second part obligate themselves to keep 
said Everhart in the peaceable and undisturbed possession of said 
Institute, buildings and grounds, for and during said term of five 
years, unless prevented by fire, or other providential cause, or 
during such portion of such time as he shall promptly and faith- 
fully discharge the duties of president of said Institute, and fuifill 
the obligations herein imposed upon him. 

They also obligate themselves to have the porticoes of said 
buildings finished and completed. They shall also have the wood 
waiter properly repaired, the bath and wash rooms fished, and 
the lot properly graded and enclosed; also a division fence run 
from the street to the building, so as to cut off or make a wood 
yard, private and distinct from the front yard. They shall also 

furnish said Institute with chemical and philosophical ap- 

gs paratus, by the first of September next, to be worth seven 
hundred dollars 

Chey also obligate themselves to take from said Ever- 

hart, at the exp'ration of the lease aforesaid, all the stoves, grates, 

and ne.essary school turniture, and musica! instruments, which 

said kverhart may provide tor said Institute, during said lease, at 

valuation; the prices to be paid for the same to be fixed by a 

committee composed of three gentlemen, one of whom shall be 

selecte 1 by each party hereto, and these two shall select the third. 

Tae sad Everhart shall have all the powers se_ured to the par- 
ties hereto of the second part, in the contracts between them and 
the trustees of said Institute, respecting the gratuitous education 
of certain pupils; but he takes upon himself all the obligations 
respecting the same, which are binding uader sail contract, on the 
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parties hereto of the second part. He shall also have the right to 
select all the teachers to be employed in said Institute for and 
during said term of five years, and shall pay them their respective 
salaries ; and the parties hereto of the scond part, if they approve 
said selections so made, shall nominate such teachers to the said 
trustees for election. He shall also have the exclusive control 
and ownership over all tuition fees paid said Institute, The said 
parties of the scond part also bind themselves to furnish for said 
Institute a new pump. 

And the said ttverhart hereby obligates and binds himself to 
return, at the expiration of the said tive years, said buildings, &c., 
to said parties of the second part, in like order and condition as 
when received by him, save the usual wear and damage from the 
lapse of time and loss by fire and other providential causes. And 
all donations which have been, or may herealter be, secured to 
said Institue, by said Everhart or others, in books or other prop 
erty, for and during said five years, at the expiration of the 
same shall be turned over to the parties hereto of the second 

part, in good order; and all the parties hereto pledge 
99 themselves to use every honorable effort which they 

reasonably can to promote the interests and welfare of said 
Institute, in all its branches, for and during said five years. 

And the parties of the second part agree and pronnse, that the 
grading of said lot, and other fixtures which they herem obligate 
themselves to place on said lot or buridings, shall be accomplished 
by or betore the first day of January next. 

Given under our hands and seals, in duplicate, in said town of 
Huntsville, this 2nd day of July, 1855 

GhORGE M. EVERHAR I, (seal ) 
D. BK. TURNER, (Seal.) 

THOS. 5. McCALLEY, (Seal. 

W. H. MOORE, (seal) 

Wa. J. McCCALLEY, (Seal } 


I hereby certify that I have carefully examined the above con 
tract between George M. b.verhart, on the one part, and D. B 
Turner, Thos. 5. MccCalley, Wm. H. Moore, and Wm. J. McCal. 
ley, on the other, and find it to bea true and faithful copy of 


the original contract, duly signe! 


names and hand-writing, November ——, 1855 


W. Db. F. SAWRIE 


by the trustees in their own 


EXHIBIT «B” TO ANSWER OF G. M. EVERHARI 


The undersigned, Damel B. Turner, Thos. 5S McCalley, Wal- 
lam H Mo re, and Willam J. Mc! alley, parties hereto of the 
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first part, and George M. Everhart, party of second part, all of 
Huntsville, Madison County, Ala., hereby make and enter into 
the following articles of agreement, contract and sale: 
The said parties hereto of the first part do hereby sell, 
100s set:_ over, transfer, deliver and convey to said Everhart all 
the rights, title, claims, interest and privileges, which they 
now have in and to “Huntsville Female College” buildings, 
grounds and fixtures, on or belonging to the lot of ground on 
which said buildings are located, either under any contract now 
subsisting between them and the trustees of said college, or other- 
wise, in as full and complete a manner as they can or ought un- 
der said contract; and to take such steps as said Everhart may 
require of them, on proper indemnity, to perfect and secure to 
said Everhart any rights, titles, lens, privileges, advantages, or 
securities, which they may now have on or in said property, by 
virtue of any Contract, or Conveyance, or agreement now in opera- 
tion. And the said parties of the first part hereby, also, transfer 
to said Everhart any obligation they may have tor grading or im- 
proving the grounds of said college 

And for and in consideration of the foregoing, the said Everhart 
agrees and obligates himselt to pay to said parties of the first part 
fitteen thousand dollars, as follows: Three thousand dollars on 
the first day of October next, with interest thereon from the Ist 
day of July next; and twelve thousand dollars in three equal, an- 
nual instalments thereafter; and each and all of said payments 
shall bear interest from and after the first day ot July next afore- 
said. And said indebtedness is properly evidenced by his several 
bonds payable to said parties of the first part, for said sums, of 
even date herewith. 

Aud the said Everhart also herein and hereby obligates and 
binds himself to release and save harmless, an! hereby does re- 
lease and save harmless, said paruies hereto of the first part from 
all obligation, lability, or responsibilities, or duty, which they 
may be under or bound to periorm, by virtue of any contract or 
agreement between themselves and said trustees, and to discharge 

all those duties and obligations himself. And it ts also 
LO! turther stipulated and azreed by the parties hereto, that 

said Everhart shall continue to pay the parties hereto of 
the first part at the same rate of rent and per centum on tuition, 
fees, &c., that he is bound to pay by virtue of a contract now in 
existence between these parties, until the said first Jay of July 
next. when said contract shall be and remain nul! and void and of 
no effect. And itis also stipulated and asreed by and between 
the parties hereto that if said Everhart should die before the first 
day of March, eighteen hundred and sixty, that the parties hereto 
of the first part shall take and be re-invested in and with all the 
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property, or rights of property, titles, interests, securities, and 
claims they hereby transfer, set over, deliver and convey to said 
Everhart, and the same shall then be as fully, perfectly, and com- 
pletely theirs as if this contract and agreement had never been 
made. And all the obligations of said Everhart to pay them 
money for the same, then remaining unpaid, shall be annulled 
and held as void and of no effect. And if said Everhart should 
have paid them any portion of said indebtedness, above specified, 
for said property, beside the payment due the first of October 
next, then all over and above said payment shall be refunded and 
paid over to the legal representatives of said /-verhart. 

It is also stipulated and agreed between the parties hereto, 
that if said Everhart should desire to pay any of his betore de- 
scribed indebtedness, to the amount of not less than one thou- 
sand dollars, at any one time, before the maturity of the before 
described bonds, he shall have the privilege and right to do so, 
and the interest pro fanto then ceases. 

And it is also agreed and stipdlated between these parties, 
that the parties hereto of the first part shall nominally retain 
their relationship to the president and trustees of said college, in 
the selection of teachers, &c., and not relax their efforts to give 

success to said enterprise; and said ‘relationship’ shal! 
102. cease at any moment said Everhart shall notify said par- 

ties of the first part, in writing, of his desive that it shal! 
cease. 

Given under our hands and seals, this 17th day of December. 
(857, in duplicate. 

Db. B. TURNER, (Seal) 
THOS. 5S. McCALLEY, (Seal) 
W. H. MOORE, (Seal ) 

W. J. McCALLEY, (Seal; 
GhO. M. EVERHART, (Seal.) 


EANHIBIT «C.” 


The undersigned, Geo. M. Everhart, of the first part, and A 
R. Erwin, party of the second part, both of Huntsville, Madison 
county, Alabama, hereby make and enter into the following ar. 
ticles of agreement, contract and sale: 

The party of the first part, in consideration of the sum of 
twenty-seven thousand dollars—the payments of which hereinaf. 
ter specified—bargains and sells to the said Erwin the whole of 
his interests, claims, possessions, &c , in the Huntsville Female 
College, consisting of the following particulars, viz: the lease 
which the said Everhart purchased of D. B. Turner, Thos. S. Me. 
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Calley, W. H. Moore and W. J. McCalley, on the building, lot 
and fixtures of the same, together with all claims, liens and priv- 
ileges which do or may belong to said lease, all in as tull and 
ample conveyance as the parties of the first part received from 
the original lessees, D. B. Turner, Thos. S. McCalley, W. H. 
Moore and W. J. McCalley, as guaranteed to them by the trus- 
tees of the college; the improvements made on the lot and 
buildings; the school furniture, including pianos, desks, benches, 

&c.; the household and kitchen furniture of every descrip- 
103 _~—s tion, excepting the private library and cabinet of the said 

Everhart, his fire arms, his family paintings, and private 
personal articles of his own family. 

The party hereto of the second part binds himself, his heirs, 
sureties, &c , in bonds of the same tenor and date of this contract, 
to pay to the party of the first part, his heirs, assigns, representa- 
tives, &c., the sum of twenty-seven thousand dollars, payable as 
follows : 

Five thousand dollars in hand, with interest from tst. July last 
past, and four thousand dollars on the arst October next; four 
thousand dollars on the first October, 1860; four thousand dollars 
first October, 1861 ; five thousand doilars first Octoder, 1862 ; and 
five thousand dollars first October, 1863, all which to bear legal 
interest from Ist July last past. 

The said party of the first part agrees to give to the said Erwin 
the benefits of the college, trom the ist July ultimo, and the said 
Erwin obligates himself to pay for all wood, edibles, groceries, 
meats, schvol books, stationery, sheet music, and fire imsurance 
policies unexpired, from tst July ultimo to their respect:ve days 
of expiration, and all expenses peculiar to the establishment from 
July tst to the date of this contract. 

The party hereto of the second part oblizates himself to re- 
lease and save harmless the party of the first part from all con- 
tracts made by him with teachers and attaches, for the ensuing 
year, and to assume all his engagements made for coal, wood, 
and improvements on the building during the months-of July last 
past. 

The party hereto of the first part agrees to give possession to 
the said Erwin this day of August, 1859. 

To the above articles of agreement and contract, we, in good 
faith, subscribe our hands and seals, this day of August, 1859. 

GEORGE M. EVERHART, (seat ) 

A. R. ERWIN, (SEAL. } 
104 In addition to the above, the said Erwin also binds and 
obligates himself to release and save harmless, and hereby 
does release and save harmless, said Everhart, party hereto of the 
frst part, trom all obligations, lability, or responsibilities, or du- 
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ties, which he may be under or bound to perform by virtue of 
any contract or agreement between himself and the said LD. B. 
Turner, Thos. 5. McCalley, W.H. Moore and Wm. J. MeCalley, 
and to discharge all those duties and obligations himself, except 
any notes of hand. 

Given under my hand, this September 2nd, 1859. 


A. R. ERWIN 
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And afterwards, at the June Term, 1870, of said court, the tol- 
lowing —3— orders were entered in said cause, to-wit : 


HuGu L. Cray, Adm'r., } Come the parties by their 
| solicitors, and on motion, it 
fis ordered by the court, that 
) this cause be continued. 


OSS. vs. 
HUNTSVILLE FEMALE COLLEGE,. 


MINUTE ENTRY. B. 205. 


HunrsviLLeE FEMALE CoLtese | Come the parties by their 

vs. Cross-Bill. | solicitors, and this cause 1s 

D. H. Topp, ef al. ‘icvived by consent, against 

) Hugh L. Clay, as the as. 

sinee in bankruptcy of Thowas 5. MeCalley and of William H. 

Moore, and against Hugh L. Clay, as administrator de Adonis non 

of Damel B. Turner, deceased, and against Joseph C. Bradley, Jr., 

assignee in bankruptcy of William |. MceCalley, and the cause is 
continued, 


105 MINUTE ENTRY. B. 206, 


GEORE M. Everiar? } On motion, it is ordered, 
O88 t's. Cross-Bill. | by the court, that this 
Hucu L. Cray, Adm'r., &« ‘ cause be continued 


MINUILE ENIRY 


And afterwards, at the June Term, 1871, of said court, the fol- 
lowing —3 entries were made in said cause, to-wit 


II2 


Huau L. Cray, Administrator, | Come the parties by their 
688 US. solicitors, and on motion, 


HuUNPSVILLE FEMALE CoLLece ef al. { this cause is continued. 


Gna aro 


MINUTE ENTRY B. 302. 
HunTSvVILLE Femace Cotitece) Come the parties by their so- 


688. VS. Cross-Bill. | licitors, and on motion, this 
H. L. Cray, Admr., ef a/. | cause is continued. 
J 


MINUTE ENTRY 202. B. 

Georce M. EverHart | Come the parties by their so- 
688. vs. Cross-Bill. | licitors, and on motion, this cause 
Hucu L. Cray, Admr., e¢ a/. | is continued. 

} 


And afterwards, at the June Term of said court, 1872, the fol- 
lowing—3—orders were made in said cause, to-wit : 


MINUTE ENTRY B. 397. 
HuGu L. Cray, Admr. of Daniel | Come the parties by their 


B. Turner, deceased, _ solicitors, and the complain- 
688. vs. | ante ask leave to dismiss 
HuntTSVILLE Femace Couiece efa/. ‘their bill. It is therefore 


) ordered, adjudged and de- 
106 ~=creed, that complainant's bill be dismissed out of this 
court, and that complainant pay the costs of this suit, to 

be taxed by the Register. 


MINUTE ENTRY B. 398. 


HuntTsvILLteE Femace Cottece ) Come the parties by their so- 
688 vs. Cross-Bill. | licitors, and the complainant asks 
HuGw L. Cray, Adm'r, ef al. | leave to dismiss the cross-bill. 

J It is thereupon ordered, adjudged 
and decreed, that the cross-bill be dismissed, and that complain- 
ant pay the costs thereof, to be taxed by the Register. 
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MINUTE ENTRY B. 398. 


GuorGe M. Evernarr ) Come the parties by their so 
658 vs. Cross-Bill. | licitors, and the complainant asks 
HouGcu L. Cray, Adm’r,, e¢ ai. f leave to dismiss his csuoss-bill; it 

jis thereupon ordered, adjudged 
and decreed, that the cross-bill be dismissed, and that complain- 
ant pay the costs thereof, to be taxed by the Register. 


CERTIFICATE. 


STATE OF :\LABAMA—MAavison Counry. 


I, Wiliam P. Newman, Register 1a Chancery tor the First Dis- 
trict of the Eastern Chancery Division of the State of Alabama, 
(which court is by law made a court of record) hereby certify that 
the above and foregoing pages, numbered trom one to one hun. 
dred and forty-eight-nine, both inclusive, contain a full and correct 
transcript of the papers in the cause of David H. Todd, Adm'r., 
&c., e¢ al, complainants, against the Huntsville Female College 

etal, and numbered on said Chancery Docket 688, as ta- 
107 _—iken from, and caretully compared with, the original papers 

and minutes entries now on file in the office of said Key. 
ister. 

Given under my hand at office in the city of Huntsville, Ala. 
bama, this the 31st day ot March, A. D. rss1 

W. Po NEWMAN, 
Register Madison Ch'y Court 


eeceemmemmemntnetn m 


Endorsed. No. gg. Transcript from Madison County Chan- 
cery Court, zz ve D. H. Todd, adm'r D. B. Turner, ¢f a/, 688. ws 
Huntsville Female College, ef a/. 

Exhibit No. 1 to answer of Huntsville Female College, in the 
case of George M. Everhart against it and others, in the United 
States Circuit Court at Huntsville, and this same transcript is an 
exhibit to the answer of the Huntsville Female College to the the 
cross bill of HL. Clay, administrator of Erwin. 

Filed in the Clerk's office this 17th day of December, A. 1. 
1881. A. W. McCULLOUGH, 

Clerk of the Circuit Court of the United States for 
the Northern District of Alabama 
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108 Peririon ok HuGu L. Cray, AvMINisTRAOR, &¢. 
Circuit Court of the United States, Northern District of Ala- “ 
baima. 
George M. Everhart, Comp!ainant, 
ws. 

Huntsville Female College, George W. F. Price, Martha J. 
Rison, Myra J. Erwin, Robert M. Erwin, William EI. Erwin, Jo- 
seph B. Erwin, and Marcus A. Erwin, Defendants. 


The petition of Hugh L. Clay, as the administrator de donts non 
with the will annexed ot A. KR. Lrwin, deceased, in the above 
cause, to the Heavradle the Judyes of the Circuit Court of the r 
United States for the Northern District of the State of Alabama, 
holding court in the town of tluntsville, in and tor said District : 

Your petitioner shows, that A. K. Erwin, his testator, departed 
this life in the month of January, 1860, a citizen of the county of 
Madison and State of Alabama, leaving a will, which was duly 
admitted to probate in the Probate Court of said couaty ; that in 
said will one John W. Scrugz5 was appointed executor of the 
same; that said will was duly presented to said court by said 
Scruggs for probate; and that the same was regularly probated, 
by the decree of said Court in proper fourm and manner according 
to law; and that said Joha W. Scruggs accepted said executor- , 
ship, qualified aecording to law, entered upon the duties of said 
representative, and continued to act 4s said executor to the time 
of his death, which occurred about the month of — , 1S ux, 

Petitioner herewith files his letters of administration, marked ( 
“Exhibit CC,” to cross-bill of Clay, issued as atoresaid 

He also files “Iexhibit CC” to cross-bill of Clay, which is a com- 

plete transermpt of the administration of the estate of said 
109) A. R. Erwin, deceased, by said Jonn W. Scruggs, as exec- 

utor, so far as the same is shown by the records of the said 
Probate Court, and so far as petitioner knows, or has any informa- 
tion or belief, except as is in this petition hereafter set forth. , 
Petitioner asks that the said exhibits may be regarded as a proper 
part of this petition. And petitioner asks that the pleadings in 
the suit in waich this petition as filed, and all the exhibits to the. 
several bills, and amende! bills, answers. and amended answers 
to such cross-bills and exhibits, be reterred to and examined in 
corroboration and elucidation of the claims of petitioner, herein 
presented. 

And petitioner shows, that a contract was entered into between 
the said Huntsville Female College, or by the predecessor of said 
corporation, and Daniel KB. Lurner, Thomas McCalley, Willian 
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H. Moore and William McCalley, wherein the sat! corp oration, 
on consideration therem mentioned, executed a lease on said col- 
lege buildings and property for eishteen years, and als» became 
indebted to the parties aforesaid in the sum of four thousand dol- 
lars, payable as therein expressed, and said college also gave a 
lien on the said college buildings and lot to secure the payment 
of the said sum of four thousand dollars, and that afterwards said 
lessees conveyed their said property, so purchased as aforesaid, to 
George M. Everhart, complainant in the case in which this pets 
tion is filed. And afterwards, as shown in the bill of said kver- 
hart, -he conveyed said lease, debt and lien, and personal property 
to petitioner's intestate, said Alexander R. Erwin, and that on his 
death he left a will, wherein he appointed John W. Scrugys as 
his executor. In said will testatur gave said John W. Scruggs 
power and authority to sell said lease and persoual property, in 
certain contingencies, as said will shows, but no power nor au- 
thority was given said executor to sell the said debt of four thou- 
sand dollars, and the lien which secures tt. 
110 And that afterwards said John W. Scrurgs, as said ex. 
ecutor, did sell said lease and personal property, under the 
authority of said will, to John G Wilson, but he did not sell the 
said debt and len to said Wilson, either under the will or under 
an order of the Probate Court, but the same ts still assets of the 
estate of said Erwin, and rests in petitioner, as the legal repre- 
sentative of said estate. The said John G Wilson never owned, 
nor claimed, nor attempted to, nor pretended to purchase the 
same, and the said claim of said Everhart, set up in his bill to the 
same, is without foundation, 

Petitioner shows, that if Kverhart ever possegged any lien on 
said real estate, tor the payment of sail tour thousand dollars, that 
he waived the same by taking personal security from said erwin 
for said debt, at said sale. 

And that he further waived the said lien in this manner, viz 
that he afterwards transterred the said notes to one C. D. kiliott 
in payment for certain property purchased by him, and that the 
said notes were transterred to said Iilott ‘without recourse” by 
said Everhart, whereby any lrea which the law implied was extin- 
guished. Petitioner shows that the said debt of four thousand 
dollars ts still due and unpaid, and the property of petitioner, as 
assets of the estate of said A. KR. Erwin, and should be piaced in 
ahe hands of petitioner to be administered according to law, 

Petiiioner further shows, that the said Geo. M. Everhart has 
not made him, nor any one who ts, or Claims to be, a legal repre- 
sentative of the estate of sand A. RK. krwin, a party to his said bill 
of complaint, ayainst said Huntsville Female College, and others, 
and wherein he seeks to enforce said hen for his own benefit, as 
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serting, against both the facts and the law, that he, the said Ever- 
hart, is the owner of the same. 
Whereupon petitioner prays, that he may be made a party de- 
fendant to the said bill of complaint, and that he be al- 
111 lowed to file such demurrer, pleas, answers, or other plead- 
ings, as he may be advised by counsel learnec in the law, 
will be meet and proper for the defence and enforcement cf his 
rights as administrator of A. R. Erwin, deceased, to said property, 
as assets of said estate, and for such other and further relief as the 
facts may justify. 
DAVID. P. LEWIS, 
Sol. for Petitioner 


Circuit Court of the United States, 
Northern District of Alabama. 


Before me, A. W. McCullough, Clerk of the Circuit Court of 
the United States for the Northern District of Alabama, this day 
personally appeared Hugh |. Clay, and makes oath that the mat. 
ters and things stated in the foregoing petition, as of his own 
knowledge, are true, and those stated upon information he be- 


lieves to be true. ss. & COAT, 
Sworn to and subscribed before me, this ith day of April, 
1879. A.W. McUULLOUGH, 
Clerk. 


Endorsed. Petition of Hugh L. Clay, Adm’r., &c. 
Filed in Clerk’s office, April 8, 1870 
A. W. McCULLOUGH. Clore. 


prr3)) Leave Gaanrep Cray, \pwse or AR. Erwin, Dec'p 
rO BE MADE Parry Derrenoanr ro THis Suit 


April 18th, 1881. Minute Book C. Page 346 


Grorce M. Everuarr 
Tne Honrsvitce Femate Co ece, ef af 


Come the parties by their solicitors, and on motion and for 
good cause shown, it is ordered by the conrt, that H. L. Clay, ad- 
ministrator of A. R. Erwin, deceased, be made a party defendant 
to this suit, with leave to plead as he may be advised. 


~~, 


~~. - 
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112 Cross-Bitt or Cray, ADMINISTRATOR oF ERWIN. 
113 Cross-Bitt or Cray, Apminisrrarok oF A. R. Erwin, 
DECKASED. 


— eee 


The cross-bill of Hugh L. Clay, as the administrator de donts 
non with the will annexed of A. R. Erwin, deceased, one of the 
defendants to the bill of complaint of George M. Everhart, ex- 
hibited against the Huntsville Female College, George W. F. 
Price, Martha J. Rison, Myra J. Erwin, Robert M. Erwin, William 
H. Erwin, Joseph B. Erwin, and Marcus A. Erwin, in the Circuit 
Court of the United States for the N: rthern District of Alabama, 
held in the town of Huntsville. 

taragraph 1. This complainant says, that it 1s true, as stated 
in the said bill ot complainant, that -on the 17th day of December, 
1857, that Daniel B. Turner, Thomas 5. McCalley, William H. 
Moore and William J. McCalley, sold unto George M. Everhart, 
said complainant in the original bill, all the right, title, claims, tn- 
terest and privileges, which they then had under their contract 
with the said Female College, set forth as an exhibit to said orig. 
inal bill, the day of December, 1852 in and to said Huntsville 
Female College buildings, grounds, and fixtures, on or belon zing 
to the lot of ground on which said buildings are located, in as full 
and ample a manner as they can, or ought, under said contract, 
and to take such steps as said kverhart may require of them, on 
proper indemnity, to perfect and secure to sant verhart any nights, 
titles, liens, privileges, advantages, or securities, which they may 
now have on or in said property, by virtue of any contract or con- 
veyance or agreement now In operation 

And it is true further, that after said Everhart become thus pos- 
sessed of the lease of the said buildings, and of the said debt of 
four thousand dollars, secured by the lien set forth in said original 

bill, that said Everhart on the day of August, 1859, by 
114 = his instrument in writing, set forth in “exhibit FF” to said 

original bill, and set forth as exhibit “BB” to this cross- 
bill, in consideration of the sum of twenty-seven thousand dollars, 
bargained and sold to A. R. Erwin, this complainant's intestate, 
the whole of his interest, claim, possessions, &c., in the Huntsville 
Female College, consisting of the foregoing particulars, viz: the 
lease which the said Everhart purchased of D. B. Turner, Thomas 
S. McCalley, W. H. Moore and William J. McCalley, in the build- 
ing, lot and fixtures of the same, together with all claims, hens or 
privileges which do or may belong to said lease, all in as full and 
ample a conveyance as the party Of the first part received of the 
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original lessees, D. B. Turner, W. H. Moore, Thomas 5. McCalley, 
W. J. McCalley, as guaranteed to them by the trustees of the 
college, the improvement made on the lot and the buildings, the 
school furniture, including pianos, desks, benches, &c.; the house- 
hold and kitchen furniture of every description, except the private 
library, &c., of said Everhart. And said intestate bound himself 
to release, and save harmless, said I-verhart trom all obligations, 
liability and respons.bility, growing out of any contract between 
himself and the parties from whom he purchased. 

And complainant further shows, that the said Everhart surren- 
dered said lease, and with it all the subject matters of said con- 
tract, and that complainant's intestate entered into the possession 
and enjoyment of the same, under said contract, and retained the 
same during his life, and that on the death of the said Erwin, 
about January, 1860, the said property passed to John W. 
Scruggs, who was his executor, as set forth in said original bill. 
Complainant herewith files a transcript from the Probate Court of 
Madison county, wherein said Erwin resided at the time of his 

death, which shows his will and probate thereof, appoint- 
115 ment and the qualification of said Scruggs as his executor, 

and all the transactions that were had and done by said 
Probate Court, in the administration of the estate of said A. R 
Erwin. Said transcript is marked “ Exhibit CC,” and asked that 
it may be deemed a proper part of this cross-bill. 

Paragraph 2. And complainant further shows, that the mort- 
gage or lien on the said college buildings, for the sum of four 
thousand dollars, one thousand of which was due and payable on 
the first day of September, 1853, and three thousand dollars to be 
paid on the first day of January, 1854, was conveyed to his testa 
tor by said Everhart in and by his contract with him; that said 
mortgave ts described in the contract between the Huntsville Fe- 
male College, by Willam Acklen, as the President of the Board 
of Trustees, and said Turner, McCalleys and Moore, entered into 
in December, 1852, and referred to in said original bill as “ Ex- 
hibit C,” as follows: “And the said parties of the second part 
(the said Huntsville Female College) further covenant, promise 
and agree to pay to said parties of the first part (the said Turner, 
Moore and McCalleys), them heirs, executors, administrators, or 
assigns, the further sum of four thousand dollars, to be paid them 
as follows: One thousand dollars to be paid them on or before 
the first day of September, 1853, and three thousand to be paid on 
or before the first day of January, 1834, and it said sums should 
be paid as they respectively become due, they are to be received 
without interest. And it is expressly understood, covenanted and 
agreed by the parties hereto, that said parties of the first part 
(said Turner, McCalleys and Moore) are to have and retain a lien 
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on said lots, buildings, furniture, Xc., for the payment of the said 
sum of four thousand dollars. And it is further covenanted and 
agreed by the parties of the first part, that the party of the second 

part may extend the payment of the four thousand dollars 
116 aforesaid until the first day of January, 1860, the interest be 

ing computed and payable annually thereon. And it is tur 
ther covenanted and agreed by the parties hereto, that if the said 
sum of fowr thousand dollars, or amy part thereof, or any interest 
thereon, shall be unpaid on the tst day of January, 18600, the said 
parties of the first part may, at any time thereafier, by giving 
thirty days’ notice in a newspaper printed in the town of Hunts- 
ville, proceed to sell, to the highest bidder, for cash, said lot, 
buildings, furniture, books, maps, apparatus, musical instruments, 
&c., to pay off said four thousand dollars and interest, or so much 
as may be due, as aforesaid, with costs of sale. But it is ex- 
pressly understood, covenanted and agreed by the parties hereto, 
if said property should ever be so sold as aforesaid, the pur- 
Chaser or purchasers at said sale can take no authority or control 
over said property, or interfere in any manner with the possession, 
use, or enjoyment of the party of the first part, their heirs, adonn 
istrators, executors, or assigns, to said property, until after the first 
of September, 1871." 

Paragraph 3. And complainant further shows, that the lot ot 
ground on which the mortgaye above recited, for the sum of tour 
thousand dollars, was given, it being the same on which ts sit- 
uated the buildings of the said Female College, in the said town 
of Huntsville, and is known and described as follows, viz hie 
ginning at the south east corner of a jot then occupied by John 
Legape, and now owned by John McDavid, on the continuation 
of Randolph street, and running castwardly along said street two 
hundred and thirty-five feet to the south west corner of a lot be- 
longing to the estate of Wiliam BK. kisures, deceased, thence 
northwardly and along said Figures’ line two hundred and ninety 
hve fect to Clinton street; thence westwardly along said Clinton 
street to the north east corner of said lot now owned by John Me. 

David two hundred and thuty feet; thence southwardly 
117 = and along the line of said last mentioned lot two hundred 

fect to the piace of beginning, and contaimmy one and 
one-half acre 

And compiainant avers that the said sum of four thousand dol 
lars, nor any part thereof, has never been parc to his testator, nor 
to John W. Scruggs, his executor, nor to this complainant, nor to 
any one entitled to the same, and authorized to receive the same, 
but the said sum of money, with all the interest on the same, is 
till unpaid and due, and that it is the property of his testator's 
estate, and assets in the hands of complainant, as his adminis 
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trator de bonis non with the will annexed, to be administered ac- 
cording to law. 

Paragraph 4g. And complainant further avers and shows, that 
the said debt of four thousand dollars, and lien, and mortgage to 
secure the same, was the property of the said A. R. Erwin, at the 
time of his death, and that the same has never been administered 
by John W. Scruggs, as his executor, nor by complainant as ad- 
ministrator. That the said Scruggs, as said executor, never: col- 
lected the same, nor any part thereof, nor did said testator, ror 
has complainant. [hat said Scruggs never obtained any authority 
from the Probate Court for the sale of the said debt and mort- 
gage, nor did he ever sell thesame. That he had no power nor 
authority under the will of the said Erwin to sell the same, nor 
did he ever pretend to sell the same. That the property was al- 
ways worth much more than the debt which it was mortgaged to 
secure, and would have commanded much more ona cash sale 
than said sum, with all interest on the same. And complainant 
shows that since the death of the said Joha W. Scruggs, on the 
day of , 18——, that there has been no admin- 
istration on the estate of said A. R. Erwin until complainant ob- 

tained letters of administration on the day of March, 
118 1879, and that nothing has been done in the administra- 

tion of said estate since the close of the civil war. That it 
is true that on the first day of July, 1859, said John W. Scruggs, 
by the authority and directions of said will of his testator, did sell 
to John G. Wilson, for the sum of fourteen thousand dollars, (tour 
thousand of which was due and payable on the ist of October, 
1861; five thousand dollars due and payable on 1st October, 
1862; and five thousand dollars on tst October, 1863, all payable 
to said George M. Everhart,) the lease and furniture of the Hunts- 
ville Female College.” But complainant alleges and avers that 
only the said lease and furniture were so sold, and complain- 
ant distinctly avers that the said deot ot four thnuusand dollars, and 
the mortgage and lien given to secure the same, nor either of 
them, was so sold to said Wilson, or to any other person, and 
that there was never any attempt by said Scruggs to sell the 
same, nor was there ever any power nor authority to sell the 
same, cither under the will of testator nor by order or decree of 
said Probate or any other court, but the said debt still is, and re- 
mains, assets of the estate of said Erwin, subject to administration 
by complainant. And it 1s further true that said John G. Wilson, 
under and by virtue of tne purchase of said lease, entered into 
possession oi said college property, engaging to pay said Ever- 
hart the sum of tourteen thousand dollars—the other thirteen 
thousand dollars of the contract price of twenty-seven thousand 
dollars having been paid to said Everhart by complainant's tes- 
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tator, in his lite, and retained possession of the same, until the 
expiration of the said eighteen years, for which the said lease 
was given. And that about the expiration of said lease, on the 
igth day of June, 1571, the said John G. Wilson, by a writing 
bearing said date, proposed to retain his charge as president of 
said college for the year from September tst, 1871, to September 
1, 1872, on terms and conditions therein set forth. Said writing 

was addressed to the President and members of Board of 
119 ~~ Trustees for Huntsville Female College, and was signed 

by said John G. Wilson, and is here made an “exhibit, 
marked DD,” the original of which will be produced and proved 
on trial, and that in fact said John G. Wilson and the Board of 
Trustees of the Huntsville Female Colleve, by its President, 
James Kobinson, did eater into a written agreement for the said 
purpose indicated in said exhibii DD. Said contract is herewith 
hled-—copy—-as ‘exhibit KE,” with leave to produce and prove 
the original on tnal. And complainant shows that thus, at the 
expiration of the said lease, that the said college was returned by 
said Wilson to the possession of the said trustees of the Hunts- 
ville kemale College, in whose possession, custody and manaye- 
ment it has ever since remained. And complainant avers that 
said kverhart : 

Paragraph—. And complainant avers, and is ready to 
prove, that said Everhart has no right, claim, lien, interest in, or 
leyal or equitable pretence to said colleze property, nor any part 
thereot, that he has been paid in full tor his said interest in the 
same, by thirteen thousand dollars in money, and fourteen thou. 
sand dollars in the notes of said A. R. Erwin, on which notes he 
took personal security, that was worth and good tor ten times 
the sum that was due him on said notes, and that he, himself, 
has never paid the debt that he contracted tor said lease, even to 
the extent that he made collections in cash for the same. [hat 
the securities on the said notes of A. Ro krwin to said Everhart 
were John M. Eldridge, Stephen W. Harris, Russel |. Kelly, and 
a number of other citizens of Madison county, Alabama, who 
were persons of yreat wealth and possessed ot large property. 
It he tailed to collect said money, it was his misfortune, if not his 
fault. The securities on the notes, given by said Erwin tor 
said college property, lease and lien, were John W. Scrugys, 
J. P. Nelly, James H. Scruggs, A. H. Elhott, A. J. Eslinger, P 
J. Kelly, Stephen W. Harris, John M. Eldndge, W. H. Nance, 

john B. lrotman, and John W. Cooper. That said sure 
120 ~— ties would, on the 26th july, 1859, (the date of said notes) 
have been esteemed by any persons who knew their 
wealth as good security tor one hundred and hitty thousand dol. 


» 
lars, and, in fact, were good for titty thousand dollars. And that, 
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furthermore, said George M. Everhart, the payee of said notes, 
endorsed the said notes to C. D. Elliott, of Nashville, lennessec, 
in purchase of the scimminary of that city, “without recourse, | and 
they thus became the property of the said Elliott, and that the 
same have been paid, so far as the said Everhart is concerned, 
and that the said Wilson, in his purchase from Scruggs, as ex- 
ecutor of Erwin, became bound to pay said notes, and that, in 
fact, he paid the first note to said Elliott one year three months 
and nineteen days after the same was duc. Whereupon com- 
plainant says that said Everhart has been fully paid all that said 
Erwin owed him. Wherefore complainant prays that, on the 
final hearing ot this cause, that your honor will decree that he ts 
entitled to collect the said debt and lien of four thousand dollars, 
with all unpaid interest due on the same, by a foreciosure and 
sale of the real estate hereinbefore described, ona which said m ort- 
gave and lien were given, by the said Huntsville Female College 
to said Turner, Moore and McCalleys, and by them transferred to 
I:verhart, and by him sold and transferred to complainant's tes- 
tator, and of whose estate the same is now assets, for the admin 

istration of complainant 

To the end, therefore, that the said defendants may, 1i they can, 
show why your orator should not have the reliet which he hereby 
seeks, and may, without oath, and according to the best and ut- 
termost of their several and respective knowledge, remembrance, 
information and belief, full, true, direct and perfect answers make, 
to such of the several interrogatories heretnatter set forth, and 
numbered, as by the note hereunder written they are respectively 

required to answer ; that ts to say: 
121 t. Whether or not the contract was made between the 
said Huntsville Female Colleze and Danie! B. Turner, Wil- 
liam H. Moore, Thomas 8. McCailey and Wiliam J > MeValley, 
as set forth herein? 

2. Whether or not the contract was entered into, and made by 
and between said McCalley, Moore, Turner and MeCalley, aud 
said Everhart, as set forth herein ? 

3. Whether the contract was made and entered into by and be 
tween said George M. Everhart and A. R. Erwin, orator’s testa- 
tor, as stated herein ? 

4. Whether or not said John G. Wilson, on his purchase of the 
said lease, did not undertake to pay the notes of A. R. Erwin, tor 
the sum of fourteen thousand dollars, to said Everhart, for the ba! 
ance of the debt which was owing said Everhart by said Ierwin, 
for sa.d lease, colleze property, and mortgage sold by said Ever- 
hart to said Erwin ? 

5. Whether or not said A. R. Erwin gave personal security on 
said notes, in the preceding interrogatory described? and whether 
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or not John M. Eldridge, Stephen W. Harris, Russe! J. Kelly and 
others were not security on said notes ? and were not said secur 
ties men of wealth, and worth greatly more than said debt when 
said notes were executed ? 

6. Was not said college buildings, and other leased property, 
surrendered by said John G. Wilson to the said Huntsville Female 
Colleze, at the expiration of said lease? and has not the same 
been in the possession and under the control of the said corpora. 
tion, and its proper officers, from the expiration of said lease, viz 
from September, 1, 1871, to the present time ? 

7. Whether or not said kverhart endorsed said notes to said 
lcllott, as stated herein, “without recourse,’ and received a valua 

ble consideration tor the same, as stated in this cross-bi]] ? 
122 And complainant prays, that said George M. Everhart, 

George W.F. Price, aud the said Huntsville Female College, 
may, by proper procees of this court, be made defendants to this 
cross-bill. 

[hat a reference be made to the Revister and Master of this 
court to ascertain how much is due on the said debt of { Muar Tinous 
and dollars principal and interest, and that a decree be entered that 
the said Huntsville Female College pay to complainant the amount 
due on said debt, within a time to be declared in said decree. an‘ 
that, on failure to comply with said decree, that the said lot of land, 
on which said Huntsville Female Colleseis built, be sold at public 
sale for cash, and that the said debt be paid, with the costs of this 
complamant. 

And for such other and further general relief as the facts of the 
case, and the principles of equity, may entitle him to obtain 

DAVID P LEWIS, 


Sol fur Clay, Admyr. de bonts non 


Nore.—Geor re W. Price ts requir it > answer interro ratory © 
George M. Everhart is required to answer interrogatones 1, 2, 
5, and 6; and the tluntsville Female C 
all the said interrog 
answer under vath 


‘ts required to answer 
ratories, None of the defendants is required to 


endorsed Cross-bill of Clav. Admr. of A. R. Erwin 
liled in Clerk's office, this 8th day of April, 187g 


I, Alexander R. Erwin, of the county of Madison andj State of 
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Alabama, do make and publish this my last will and testament, 
and hereby dispose of my property as tollews : 

I borrowed of John W. Scruggs two thousand dollars. This 
sum, with the interest thereon, I direct shall be paid out of the 
first money raised by my executors. I hold a lease on the Hunts- 
ville Female College, and of all the furniture, books, maps, charts, 
musical instruments and other perishable property belonging to it. 
I also hold a mortgage or lien on the same, for a debt now due 
and unpaid. I greatly desire to own in fee simple the lot of land 
and buildings constituting said college, discharged of all right or 
claim in the present or by way of remainder, in reversion, and I 
desire that my executor, after my death, shall acquire this fee 
simple title. For that purpose | hereby give to and invest in 
them full authority, right and power to purchase, from the trus- 
tees of said college, all the right, title and interest which they 
have to said lot of land, buildings, and personal property which 
they now have, or which they have in remainder of reversion, and 
in such purchase to use the debt from the trustees to me, and any 
other money which may be necessary, and it they shall find it es- 
sential tu their success, and they deem it best to do so, my exec- 
utors shall have power, right and authority to make and enter into 
any contract, stipulation, condition, or covenant, which the present 
condition of the college, and its control and government, and al! 
the connections and relations, covenants and agreements which now 
exist between me aud said trustees, and the Conference, shall be 
continued, and any contract so made continuing the present re- 
lations, duties and obligations, control and government, shall be as 

binding on my estate and heirs if made by me. I trust 
124 this whole matter to their judgment and discretion. Should 

my executors tail by private Contract to so purchase said |ot 
of land, buildings and property constituting said college, then | 
hereby give them authority, nzght and power to purchase them in 
any Other way they can, so as to acquire a clear and indefeasibie 
estate therein, in fee simple. Should my executors be able in any 
way to get the tee simple title to said lot of land and other prop- 
erty, then [ hereby give to and invest in them full authority, right 
and power to sell publicly, or privately, said lot of land and other 
property, or in their discretion to rent or lease it, publicly or pri 
vately, or to keep up and carry on the college as it is now dohe 
by me. Should they sell or lease, such sale or lease must be sub- 
ject to any covenant, contract, or agreement (if any) which they 
may have made. Should my executors tail altogether to acquire 
such title to the land, as directed, then [ wish them to take charge 
of said colicye, and either rent or lcase it, publicly or privately, or 
sell my lease publicly or privately, or to carry on the college. I 
trust this to their discretion. Subject to the payment of my debts, 


I give to my wife all of my property, real, personal and mixed, to 
hold during her life I charge upon the property so given her 
the support and education of my children, and wish and direct 
that as my children shall attain to full age, or marry, that each 
shall receive one-seventh part of all my estate. At the death of 
my wile, uamarried, and my wife, I direct that all my property 
shall be equally divided amongst my children. And if any child 
die in her life, leaving a child or children, they shall take the 
share of the deceased father or mother. Upon such division, any 
child who has received anything from my wife, on obtaining age 
or on marrying, shall be accountable for and charged with it, of 
so much o! his or her share. But if my wife shall marry again, 
then I will and direct that all my property, real, personal 
125 and mixed, shall then be equally divided between her and 
my children. [| hereby constitute and appoint Jno. W. 
S_ruggs and Stephen W. Harris the executors of this my last will 
and testament, and | waive their -giving bond and sureties, and 
request that letters may be granted to them without. 
Witness my hand and seal, this the rth day of January , 1500 
Signed, A. R. ERWIN, (Seal.) 
Sizned, scaled and published in our presence, and by us in his 
presence, aud that of cach other. 
P. B. ROBINSON, 
JNO. W. COOPER 


THE STATE OF ALArAwA—Mapison Coun:y 


Court of Probate of said County, Special Term thereof, held on 
the fifth Monday in january, in the year 1860 

Pleasant B. Robinson and John W Cooper, being each duly 
sworn, depose and say, that the within and foregoing paper 
writin, purporting to be the last will and testament of Alexander 
K. Erwin, late of said county, deceased, bearing date on the 7th 
day of January, 1860, was signed by the said Alexander R ker 
win on the day of its date, in the presence of each of us, and was 
then and there, in our presence, declared and published by the 
said Alexander RK. Erwin to be his last will and testament. They 
further depose and say, that, at the request of the said Alexander 
R. Erwin, they, and each of them, signed and attested, as sub- 
scribing witnesses thereto, the said paper writing, as and for the 
last will and testament of the said Alexander R. Erwin, tn his 
presence, and in the presence of eae h other, on the day of its date 
as aforesaid. They further depose and say, each one for himself, 
that at the time of the execution of the said paper writing, as 
aforesaid, by the said Alexander R. Erwin, he, the sar 
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126 Alexander R. Erwin, was of sound mind and disposing 
memory, as they, the said affiants, verily believe, and each 
one of them verily. believes, and states. 
P. B. ROBINSON, 


JNO. W. COOPER. 


Sworn to and subscribed before me in open court, this the 30th 
day of January, A. D. 1860. 
JAMES H. SCRUGGS, 
Fudge of Probate Court. 


me ee em 


To James H. Scruggs, Judge of the Probate Court for the county 
of Madison and State of Alabama. 


The application of John W. Scruggs shows, that on the 7th day 
of January, 1860, Alexander R. Erwin made and published his last 
will and testament, in writing. This will was by him signed, sealed, 
and published in the presence of Pleasant B. Robinson and John 
W. Cooper, each of whom signed it as a subscribing witness, in 
the presence of said Erwin, and in the presence of each other. A 
few days atter making said will and testament, said Erwin departed 
this life, in said county of Madison. At the time of making said 
will and testament, and at the time of his death, said Erwin was a 
resident citizen of said county of Madison. By said will and testa- 
ment said Erwin appointed Stephen W. Harris and John W. Scruggs 
the executors thereof. At his death, sid Erwin left survivins 
him, his wife, Louisa Elanor Erwin, who is over twenty one years 
of age, and the following children: Martha Ek. Erwin, Robert M. 
Erwin, Joseph B. Erwin, Marcus A. Erwin, John W. Erwin, Myra 
J. Erwin, all of whom are under twenty-one years of age, and re- 
side with their mother in said county. Said Martha, Robert and 

Joseph are over fourteen years of age; said Marcus, John 
127. and Myra are under fourteen years of age, and said widow 

and children are the only heirs-at-law and distributees of 
said Erwin. And he says that at the time of signing said paper 
writing said Erwin was of sound and disposing mind. He further 
says that said paper writing ts the true last will and testament of 
said krwin, and he now brings it here into the court and propounds 
it.as such, and prays that, by a decree of this court, it may be es- 
tablished as, and tor the last will and testament of said Erwin, 
that guardians ad ditem be appointed for said infants, and that 
citations Issue, 

ROBINSON & JONES, 

Attys. for Applwant 
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To the Honorable L. M. Douglass, Judge of the Court of Probate 
of the said county of Madison, State of Alabama: 

John W. Scruggs, executor of the last will of Alexander R. Er- 
win, deceased, shows unto your honor, that he has and holds as 
assets of the estate of said testator, two promissory notes made by 
Thomas C. Hambrick, deceased, payable to said testator, one for 
eighty-seven dollars, dated December 31st, 1859, payable March 
Ist, 1861, and one for one thousand and seventy-five dollars, dated 
January 4th, 1860, due March Ist, 1863, which last note 1s made 
by said Thomas C. Hambrick and one H. W. Kelly, who is also 
deceased. The estate of said Kelly and said Hambrick are 1n- 
solvent, and have been so declared by this court. A proposition 
to compromise the same has been made, and it would Se in the 
interest of the estate of testator to compromise the same. Where- 
fore petitioner prays your Honor that an order be made author- 
izing your petitioner to compromise said debts, and that notice of 
this application be given as required-by law. 

WALKER & BRICKELL, 
Attys. for Petr. 


128 Before me, L. M. Douglass, Judge of the Court of Pro- 
bate of the county of Madison, State of Alabama, person- 
ally appeared the petitioner, John W. Scruggs, who makes oath 
the facts herein stated are true. 
JOHN W. SCRUGGS. 
Sworn to and subscribed March 19, 1809. 
L.. M. DOUGLASS, 
Fudge Probate. 
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The State of Alabama, Madison County. Probate Court, March 
lerm, 1879. Inthe matter of estate A. K. krwin, deceased 
‘Transcript. 


est. A. R. Erwin, dec’d. Administrator qualified. April ist 


It is ordered by the court, that letters of administration de donts 
zon with will annexed upon the estate of Alexander Ko Erwin, de- 
ceased, be issued and granted to Hugh L. Clay, in his official ca. 
pacity as general administrator of the county of Madison—which 
is accordingly done. 


Tue Srare or Atasawa—Mapison Counts 

|, Wm. Richardson, Judge of the Court of Probate in and for 
said county and State, which said court 1s made by law a court of 
record, do hereby certify that the above and foregoing ts a full, 
true and perfect copy of the appointment of H. L. Clay as admin- 


128 


istrator de donts non with the will annexed of Alexander R. Erwin, 
deceased, as correctly copied from the records of said Probate 
Court. 
Given under my hand this the Ist day of April, 1879. 
WILLIAM RICHARDSON, 
Fudge Probate. 


Endorsed. Exhibit CC to cross-bill of Clay, adm’r. 
Filed in Clerk’s office, April 8, 1879. 
A. W. McCULLOUGH, Clerk. 


129. Exuipir DD to Cross-Bi_t or Cray, ADM’'R 
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Huntsville, Ala., June 19th, 1871. 
To the President and members of Board of Trustees for Huntsville 

Female College: 

The undersigned hereby proposes to retain his charge as presi- 
dent of your college for the year from September Ist, 1871, to 
September Ist, 1572, on the tollowing conditions : 

Ist. | engage to spend upon necessary repairs or improvements 
the sum of five hundred dollars. 

and. Ll engage to keep the building insured for the sum of 
twenty thousand dollars. 

3rd. | agree to furnish board and Enzlish tuition tree of charge 
to dauvhters of members of the North Alabama Conterence of the 
M. k. Church, South, said members being regular miniscers. 

4th. [ will keep the college supplied with a full corps of compe- 
tent teachers and officers, and “will not appoint to either of such 
positions any member of my own family, without the sanction of 
the Board of [rustees. 

]. G. WILSON. 

Endorsed.  Iexthubit DD to cross-bill of Clay, adm'r. 

Filed in Clerk's office, this 8th day of April, 1879. 

A. W. McCULLOUGH, Cleré. 


130 Exuipir Ek ro Cross-Bitt or Cray, Apr. 


Articles of agreement made and entered into this the 26th day 
of June, 1871, by and between the Huntsville Female College, a 
corporation chartered by the Legislature of Alabama, of the first 
part, and John G. Wilson of the second part, all of the county of 
Madison and State of Alabama, witness, that the party of the first 
part has rented to the party of the second part for one vear, com- 
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mencing on the Ist of September, 1871, and ending on the 1st of 
September, 1372, the house and lot of land lying in the city of 
Huntsville, in said State, on the north side of Randolph, belonging 
to the party of the first part, and known as the Huntsville Female 
Coilege buildings and lot, tn consideration for which the party of the 
second part agrees and binds himself to put repairs and improve- 
ments upon said buildings to the amount and value of five hundred 
dollars, and to do so as soon as practicable. He further binds him- 
self to insure, in some solvent and reliable insurance company, said 
college buildings, upon and to the value and amount of twenty 
thousand dollars, and to transfer said insurance and the policy to 
the party of the first part. He further binds himself to teach all 
the branches of education usually taught in female schools ot high 
yrade, and for that purpose he binds himself to employ and con. 
stantly keep a full corps of competent teachers and officers, and 
that he will not appoint to either of such positions, without the 
consent of the party of the trst part, manifested through the trus- 
tees, auy member of his own family, And he further agrees and 
binds him. elf to turmsh board aud English education to two daugh- 
ters of any regular imiuister, a member of the North Alabama Con- 
ference, without charge for either, In witness whereof, the Presi- 
dent of the Board of Trustees, James Robinson, and pursuant to 

a resolution of the board of trustees, in behalf of the party 
131 of the first part doth sign this agreement, and the party of 

the second part doth sign his own name 

JAMES ROBINSON, 
Presutent of the board of Lrustees of tic Huntsville Female College, 
JOHN G. WILSON. 


katorsed. Exhibit ki to cross bill of Clay, Adm. 
bailed in Clerk's office, this Sth day of Aor, £879. 


A. W. M-CULLOUGH, C/Zeré. 


132 AGREEMENT OF COUNSEL. 


In the Circuit Court of the United States for the Northern Dis. 
trict of Alabama—In Equity 


Geo. M. Evexnarr, Complainant, 
7s. 
Hunrsvitte Femace Correce, ef al, Defendants. 


It is agreed that the original bill of complaint shall be consid- 
ered as being amended, properly, by making the personal repre. 


130 


sentative of A. R. Erwin, deceased, a party defendant, with the 
heirs and distributees of the estate of said decedent, and that the 
answer and cross-bill of said representative, now on file in this 
cause, shall be considered as having been considered, as having 
been properly filed, and as a part of the pleadings in the cause. 
It is further agreed, that the complainant shall be considered as 
having filed a general replication of denial of the averments con- 
tained in said answer, and that also it shall be taken that com- 
plainant has waived demurrer to said cross-bill as not being allow- 
able in the case, and as also being answered denying the aver- 
ments of fact therein contained. 
DAVID P. LEWIS, 
Sol. for Clay, Adm'r. 
HUMES & GORDON and 
L. W DAY, 
Sols. for Everhart. 


Endorsed. Agreement of counsel. 


a 


133 AGREEMENT OF COUNSEL. 


United States Circuit Court—Chancery Docket. 


Geo. M. EvernHart, 
vs. 
Honrsvitte Femate Coriiece, and others, and Cross.) Il in 
same case. 


It is agreed, that on the trial of the above case, that the orig- 
inal papers of the Probate Court of the county of Madison, in the 
administration of the estate of A. R. Erwin, deceased, may be 
used as evidence. And that the original papers in the bill and 
cross-bill, William J. McCalley ef al vs. the Huntsville Female 
College e¢# al, No. 688, filed July 16th, 1867, in Madison Chan- 
cery Court, Alabama, may be used in evidence on the trial of the 
above case. But that no legal objection or exception to the ad- 
mission of the said evidence as pertinent or admissable is hereby 
waived. L. W. DAY, and 

HUME>5 & GORDON, 
Sols. for Compl. 
D. P. LEWIS, 
Sol. for Defendant. 

March 30th, 1880. Huntsville, Alabama. 

Endorsed. Agreement. 
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134 AGREEMENT OF COUNSEL. 
Pending in the United States Circuit Court, Northern District of 
Alabama. 
Geo. M. EVERHART 
99 vs. 


HuNTSVILLE FEMALE COLLEGE ef ai. 


It is agreed in this case that the answer of the Huntsville Fe- 
male College to the bill of HL. Clay, admr. of Alexander R. Er- 
win, filed in the Chancery Court of Madison County, Alabama, 
and now pending, shall be received, taken and considered as the 
answer of the said Huntsville Female Colleze, to the cross-bill 
filed by the said H. L. Clay, admr., &c., in this case. 

October 18th, 1881. 

HUMES & GORDON and 
L. -W. DAY, 
for Compile. 
J. D. BRANDON and 
WALKER & SHELBY, 
for, H. F.C. 
Db. P. LEWIS, 
Sol for Clay, admr. of trwin. 


Et ORDEK OF PUBLICATION. 
Minute Bo k, Bo Pase 10%. Nowember sth, 1877 . 
Grorce M. Rvextant It appearing from the 
QQ aX  !l of complaint, and the 


HuntsvitLe Femare Coitece ef a/. | athdavit of Lionel W. 

| Day, one of the Solicitors 
of the complainant, filed in the cause, that the defendants, Robert 
M. Erwin, Joseph B. Erwin, Marcus A. Erwin and William H. 
Erwin, are non-residents of the State of Alabama, and resides, as 
affiant is informed and believes, in the State of Tennessee, and the 
bill in this cause is filed to enforce an equitable lien upon the 
property, real and personal, situated in this District, and that said 
non resident defendants do not voluntarily appear, and their resi- 
dence being unknown, it is ordered by the court, that said defend. 
ants appear and plead, answer or demur on or before the first 
Monday in January, 1875, and that said defendants be notihed of 
this order, by publication thereof, for five successive wecks, in the 
“ Huntsville Independent,” a newspaper published in the city of 
Huntsville, in said Northern District of Alabama 
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NOVEMBER 


136 Norice IN “HontsvitLeE INDEPENDENT’ 
22ND, 1877. 


U. S. Circuit Court. Notice. 
Circuit Court of the United States, Northera District of Ala- 


bama, 
GeorGE M. EvERHART ) It appearing from 
vs. | ee bill of complaint, 
THe Hunrsvi_LE FEMALE CoLLeGe Er AL. fand the affidavit of 


} Lionel W. Day, one 
of the Solicitors of the complainant, filed in this cause, that the de- 
fendants, Robert M. Erwin, Joseph B. Erwin, Marcus A. Erwin 
and William EH. Erwin, are non-residents of the State of Alabama, 
and reside, as affiant is informed and believes, in the State of Ten- 
nessee, and the bill in this cause ts filed to enforce an equitable 
lien upon the property, real and personal, situated in this District, 
and that said non-resident defendants do not voluntarily appear, 
and their residence being unknown, it ts ordered by the court, that 
said defendants appear and plead, answer or demur oa or betore 
the first Monday in January, 1578, and that said defendants be noti- 
fied of this order, by publication thereof, for five succes.ive weeks, 
in the “Huntsville Independent,” a newspaper published in the 
city of Huntsville, in said Northern District of Alabama. 
A true copy—teste, A. W. McCULLOUGH, 
Clerk U. S. Circuit Court 


137 SUBMITTED. 


a4 


October 18th, A. D. 1881. Minute Book C. Page 422. 


GEORGE M. EvernARtr | This cause coming 
vs. See for trial, is submit- 
THe Hunrsvitte FemMace Couiece ef al. {ted upon pleadings 


J and exhibits thereto, 
agreements of counsel, and the testimony as noted by the clerk. 


138 ) 
GEORGE M. EVeERHART 
No. 99. vs. Original Bill. | Pending in the Circuit 
HUNrsvILLE FemMALe CoLiece ¢/ a/s. | Court of the United States 
and ‘for the Northern District 
H. L. Cray, admr. of A. R. Erwin, | of Alabama. 
zs. Cross- Bill. 


HUNTSVILLE FEMALE COoLvece ef als. | 
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The said Huntsville Female College notes as evidence put in 
by it in the foregoing cases, the following : 

ist. The answer and pleas embraced in the answer of said 
Huntsville Female College, to the saudi bill of the said Everhart, 
and exhibits to said answer and pleas. 

2nd. The deposition of John G. Wilson and C. D. Elliott, with 
exhibits thereto. 

3rd. The contracts between D. B. Turner, Thos. 5S. McCalley, 
et al, and Geo. M. Everhart. 

4th. The contracts between Geo. M. Everhart and A. R. Erwin. 

sth. Transcript trom Madison Chancery Court. 

6th. Exhibit 1 to answer and pleas of detendant, “ The Hunts- 
ville Female College,” the petition of L. W. Day, as assignee in 
bankruptcy of J. G. Wilson. 

7th. The order of the court made on sav! petition of said L. W. 
Day. 

Sth. The report of sale made by said Day, as such assignee, to 
kverhart. = 

gth. The order of the court confirming said sale. 

1oth. The conveyance of said Day, as such assignee, to said 
George M. Everhart. 

tith. The bankrupt proceedings in the matter of the said 
139 John G. Wilson. 
12th. The will of the sand A. R. kerwin. 

13th. The depositions of George W. F. Price and exhibits 
thereto. 

i4th. The answer and pleas of Huntsville Female College to 
the cross-bill of the said H. L. Clay, admr., &c., with the exhibits 
attached to said answer and pleas. 


J. D. BRANDON. 
WALKER & SHELBY, 
for Hluntsinlle I male College 
A. W. MeCULLOUGH, 
Clerk U.S. Cir. Ct. 


Endorsed. No. 99 Geo. M. kverhart 
z's. Original Ball. 
The Huntsville Female College ¢/ a/s., 
and 
H. L. Clay, admr. of A. R. Erwin, 
"5 (ross. Bill 


Ihe Huntsville Female College ef a/s. 


The Huntsville Female College's note of testimony. 
liled in the Clerk's office this 8th day of March, A. D. 1882. 
A. W. McCULLOUGH, Cleré 
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140 Inthe Circuit Court of the United States for the Northera 
District of Alabama. October Term, 1881. In Equity. 


GEORGE M. EverHAR?T, COMPLAINANT, 
zs. 


Tue Hunrsvitte FrmMace Cotvece ef af, DErENDANTs. 


Nore OF TESTIMONY. 


The complainant offers in evidence. 

First. The original bill, with the amen tment made thereto— 
order of court, overruling demurrers. 

Second. Exhibits A, AA, B, BB, C, CC, D, DD, EE. F, and 
G, to the original bill. 

Third. The depositions of Thomas 5. McCalley and George M. 
Everhart. 

Fourth. Copy of wil of A. R. Erwin. 

Fifth. Notes of Erwin to Everhart, described as follows, to-wit: 
dated Huntsville, Alabama, July 20th, 1859, executed by A. R. 
Erwin, Jno W. Scruggs, J. P. Kelly, Jas. H. scruzgs, A. H. Ellett, 
A. J. Eslinger, R. J. Kelly, Stephen W. Harris, John M. Eldridge, 
John B. Trotman, W. H. Nance and John W. Cooper, payable to 
George M. Everhart or his order, one for 54,000, payable on or 
before October Ist, 1861, with interest computed from fluly tst, 
i859; another, for $5,000, payable on or before October tst, 1862, 
with interest from July Ist, 185g; and the other for $5,000, pay- 
able on or before October rst, 1863, with interest from July Ist, 
1859 ; and agreement of counsel of date March t4th, 1882. 

LIUMES, GORDON & SHEPFRFEY and 
iL. Ws Bee, 


far Ci miplaviant. 


A. W. McCULLOUGH, 
Clerk of the Circuit Court of the United States 
for the Northern District of Alabama, 


Endorsed. Filed in the office of the Clerk this the 6th day of 
March, A. D. 1882. 


A. W. McCULLOUGH, 
Clerk U.S. Car Ct. fer satd District 
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[41 In the Circuit Court of the United States for the North 
ern District of Alabama. In Equity 


oe 


Geoksoke M. Everuarr, Complainant, 
i’S 


Tue Hunrsvicte Femace Courece ef a/, Defendants 


In this Cause it is agreed that the three notes deseribed in com. 
plainant’s note of testimony shall be considered as being in evi- 
dence the same as thouvh they “vere embodied in the record ia 
haec verba, and that said notes of testim my describes them cor. 
rectly. It is further agreed, that said Everhart instituted suit 
upon said three notes, ayainst the makers, in the United States 
Court at Huntsville, Alabama, on October both, 1865, and that 
said suit is still pending and undetermined. March 15, 1882. 

L. W. DAY, and 
HUMES, GORDON & SHEFFEY, 
. Sols. for Complainant 
J. D. BRANDON and 
WALKER & SHELBY, 
for Tluntsville Female Collec 
DAVID P. LEWIS, 


Soltctter for Clay rimr . med erwin ‘Aes 


Endorsed. Filed in the Clerks office this 1sth day of Murch. 
A.D. 1882 A. W. McCULLOUGH, CZeré 
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142 In the Circuit Court of the United States for the North 
ern District of Alabama. In Equity 


Greorce M. Evernarr, Complainant, 
No. (y) i's 
fue Hunrsvitte Fewarce Courcece ef al, De'endant 


PROCEEDINGS ON APPEAI 


Be it remembered, that heretofore, to-wit, on the 4th dav of 
April, A. 1). ISS2, (1% being a Jay Ola rel ilar term of the Circurt 
Court of the United States for the said Northern District of Ala 
bama) begun and held in the United States court rooms in the city 
of Huntsville, within sard Northern District of Alabama, on the 
first Monday of April, (it being the 3r/ day thereof) im the year 


of our Lord one thousand eivht hundred and eighty-two, a decree 


1 30 


was rendered and entered of record in the above entitled cause 
in the words and figures following, to-wit: 
GEORGE M. Everiari } This cause came on 
No. 99. VS. ' to be heard on the 
THe Huntrsvittkt FEMALE CoLLece ef ad. 1 original bill, cross-bill, 
} the several answers 
and pleas, and the evidence and exhibits, and was argued by 
counsel, whereupon the court being advised in the premises, doth 
order, adjudge and decree, that there be judgment in favor of the 
Huntsvilie Female College, defendamt, dismissing the original bill 
of George M. I-verhart with costs, and the cross-bill of H. L. Clay, 
administrator of Erwin, with costs. 


April 3rd, 1882. DON A. PARDEE. 


And afterwards, to-wit: on the 24th day of April, A. D. 1882, 
an order was made and entered ot record in the above entitled 
Cause in the words and figures following, to-wit: 


143. GerorRGE M. Evertart | In this case, comes 
No. 99 zs. the complainant, by 
Tue Hunrsvirte Femace Couiece ef a/. ! counsel, and moves 
} the court for leave to 
file this petition for a re-hearing of the final decree heretotoge ren 
dered in said cause, and to set the same down tor hearing, where- 
upon and on due consideration, it is ordered that complamant 
have leave to file his said petition, which ts accordingly done, and 
the same is set down for hearing during this term of the court on 
the 17th day of May, proximo. 
And afterwards, to-wit: on the 17th day of May, A. D. 1882, 
an order was made and entered ot record in the above entitled 
cause in the words and figures following, to-wit: 


GreorRGeE M. EVERHART | Come the parties 

No. 99 2°S, (by their solicitors, 

fue Hunrsvirte Femare Coitesce ef al. f and the complainant 

} herein praying tor an 

appeal, the same is granted on his filing a bond,: in the sum of 
tive hundred dollars, the same to be approved by the court 

And afterwards, to-wit: on the 19th day of May, A. D. 1882, 

a bond was filed in the office ot the clerk, in the above entitled 

cause, in the words and figures following, to-wit: 


Supreme Court of the United States. 
GEORGE M. EverHART, Complainant 
vs. 
THe Huntsvitce FemMace Couiece ef a/, Defendants. 


Know all men by these presents, that we, George M. Everhart, 
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as principal, an] Charles S. McCulley and Taos. S. McCalley, a; 
sureties, are held and firmly bound unto the Huntsville Female 
College in the - :nal sum of five hua Ired dollars, to be paid to the 
said Huntsville Female College, their successors, executors and 
admin‘strators, to which payment well and truly to be mide, we 
bind ourselves, and each of us, jointly aud severally, and our and 
cach of our heirs, executors an! adiministrators, tirmly by these 
presents. Sealed with our seals. Dated this tgth day of May, 
18382. 
144 Whereas, the above named George M. Everhart hath 
taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above entitle 1 action 
by the Circuit Court of the Uai-ed States in and for the Northera 
District of Alabama; now, there ore, the condition of this obliga. 
tion is such, that if the above named George M. Everhart shall 
prosecute his said appeal to effect, and shall answer all costs and 
damages, if he shall fail to make goo! his plea, thea this odl- 
gation shall be void, otherwise to remain in full force and virtue. 
GEORGE M. EVERHART, 
by his Altys., Humes, Gordon & Sheffey. 
CHARLES S. McCALLEY, 
THOMAS 5S. McCALLEY. 
Approved May 19th, 1882. 
WM. B. WOOD, 
Circuit Justice Fifth Circuit. 
I:ndorsed. Filed May 19th, 1882. 


2 NOTICE OF ORAL EXAMINATION Of WIPENESdED. 


Circuit Court United States, Northera District of Alabami. In 
Equity 


Geo. M. Evernarr, Complainant, 
vs. 
Hunrsvitte Femace Corrvece ef af, Defendants. 


To the defendants in the above entitled cause, or their s »licitors 
of record: You are hereby notified that the complainant in this 
cause desires the evidence to be adduced in the cause to be taken 
orally. I. W. DAY and 

HUMES & GORDON, 
Sols. for Compit 
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We acknowledze due and legal service of the above notice, this 
20th day of September, A. D. 1878. 
D. P. LEWIS, 
of Counsel for Defendants. 
WALKER & SHELBY, 
Jor Defendants. 
BRANDON & JONES, 
of Counsel for Defendants. 


We require notice of time and place of taking proof. 
WALKER & SHELBY, 
for Defendants. 
BRANDON & JONES, 
Counsel for Defendants. 


Endorsed. Notice of oral examination of witnesses. 
Filed in the office of the Clerk Circiut Court, this 20th Septem- 
ber, A. D. 1878. 
A. W. McCULLOUGH, Cleré C. C. 


3 Deposirion ae Georce M. Evexuarr, Comprarnanr. 


4 In Equity. Circuit Court of the Unite! States for the North- 
ern District of Alabama. 


GEORGE M. Evernarr, Complainant, 
2's, 
HuntsvitLe Femace Coieece anp Orners, Defendants. 


The complainant propounds to himself, George M. Everhart, 
who lives at Kenosha, in the State of Wisconsin, the tollowing in- 
terrogatories, the answers to which, when properly taken, will be 
read in evidence on the hearing of this cause in behalf of the com- 
plainant : 

Int. t. Are you acquainted with the parties to this suit ? 

/nt. 2. Where do you live, and how long have you resided there ? 

fat. 3. Have you or not read the original bill of complaint, and 
the amendment thereto, in this cause ? 

‘nt. g. State whether or not the allezations of said original and 
amended bill are true ? 

Int. 5. If you say said allegations are true, state which are true 
of your own knowledgs ? 

/nt. 6. Which of said allegations upon information do you state 
you believe to be true; and from whom, when and where, did 
you derive your information ? 


/nt. 7. Did you ever or not reside in Huntsville, Alabama? If 
so, when, and for what length of times. 
5 /nt. 8. Were you or not during such residence, person 
ally acquainted with the members of the Board of I[rus.- 
tees of the Huntsville Female College, one of the defendants in 
this suit ? 

/nt. g Did or not said board of trustees ever recognize the con- 
tract, a copy of which is made “exhibit C’ to the original bill in 
this cause, as being of legal and binding force and etfeet upon said 
college? It so, please state when, and how they so recosmizecl it ? 

/nt. ro. Did you or not ever purchase of said contractors thei 
interest in said contract ? 

/nt. 11. When did you make this purchase? It the evidence ot 
it is in writing, make the orizinal thereof as part of your answer 
to this interrogatory ? 

Int. 12. Were you or not ever president of the faculty, or board 
of teachers of the Huntsville Female College? If so, tor what 
length of time ? se 

/nt. 13. What was made over and above all expenses, during 
the time you were president, out of the boarding department and 
tuition of said colleye ? 

/nt. 14g. What amount, if anything, is now due on the four 
thousand dollars debt, secured by a hen upon said college prop 
erty by said contract ? 

/nt. 15. To whom is the said balance on the sav! four thousand 

debt now due and owing ? 
6 /nt. 16. Did you or not ever make sale to A. Ro Erwin 
of your said purchase trom said contractors? It so, please 
state when ? 

/nt. 17. Did said Erwin ever pay you for said purchase? If 
not, please state what amount ts now duc you thereon 

/nt. 18. Did you or not retain said contract, as the evidence of 
said indebtedness of four thousand dollars, as is alleged in para 
graph 19 of the original bill of complaint in this suit ? 

/nt. 19. State whether or not in your said purchase from said 
contractors you acted upon any representations or assurances of 
acknowlegements by the said board of trustees, as to sar loon 
tract, and its binding and legal force and effect upon said college ? 
If so, state what were the representations, assurances or acknowl 
edgements, upon which you did act? What balance, if any, did 
you understand were due on said B44, 100.00 debt, and from whom 
and when did you obtain this information, and did you or not act 
upon your faith —in said information inp making said 


purchase ? 
/nt. 20. Look at the paper now shown you, purporting to be a 
note of inquiry, by you addressed to Thomas McCalley, asking 
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him what was then duc on said $4,090.00 debt, an! his answer 
endorsed on the back. What was the answer of satd note, and 
please state all circumstances attending its bein written and the 
endorsement on the back of it ? 

/nt, 21. When was said note and the endorsement of the back 
of it written, and in whose possession has it been ever since ? 

/nt. 22. In your said sale to said Erwin, did you or not 
7 include other property than your sati purchase from said 
contractors? If so, please state what other property was 

so included, and its value ? 

Int. 23. Did you or not ever deliver possession of said evidence 
of said $4,000.00 debt, and lien to secure the payment ef the same, 
a copy of which ts made “exhibit C’ to the bill in this cause, to 
said Erwin or any one else? In whose possession has it been 
ever since your said purchase from said coatractors? If you have 
it, make it a part of your answer to this interrogatory, placin s 
thereon some mark of identification ? 

[nt. 24. Why was the preachers’ and benevolent tund, which 
might be thereafter subscribed and donated to said college, ex- 
pressly excluded from the assignment and transfer made by said 
contract ? 

Int. 25. State anything else you may know, which would be of 
benefit to complainant ? 

L. W. DAY and 
HUMES & GORDON, 
Sols. for Compl. 


The complainants nominate Joseph V. Quarles, of Kenosha, in 
the State of Wisconsin, as commissioner to take the deposition of 
the witness in answer to the foregoing interrogatories. 

HUMES & GORDON, 
Sols. for Compl. 


It is agreed that the deposition of the witness in answer to the 
foregoing interrogatories in chief and the cross-interrogatories 
hereto attached, may be taken by the commissioner, nominated in 
the foot-note to said interrogatories in chief, without any special 
order of court issuing for that purpose, and that said deposition, 

when so taken, may be read upon the trial of this cause by 
8 either party, the evidence being subject to exception and 
objection for irrelevency and inadmissability and imma- 
teriality, or illegality, and that said testimony may be taken at 
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any time from the ist day of December, 1875S, without notice to 
either party. DAVID P. LEWIS, 
BRANDON & JONES, 
WALKER & SHELBY, 
Sols. for Defendants. 
L.. W. DAY, 
HUMES & GORDON, 
Sols. for Complt. 


k:ndorsed. Filed in the Clerk's office, October 25th, S78. 
A. W. McCULLOUGH, 
Clerk U.S. Circuit Court Northern District of Alabama. 
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In the Circuit Court of the United States for the Novtaera Dy 
trict of Alabama. In equity. 


aw ee 


Georce M. kyvernarr 
z's, 
HiunrsvitLe Fewarce Contrce ef ads. 


Objections filed by defendants to interrogatories propounded 
by the ———= —~to George M. Everhart, and the answers 
thereto, which defendants will move to suppress at’ the hearing of 
said cause. 


Defendants object ———— the 4th interrogatory addressed to 
said witness, because, 

Ist. It is vague and indefinite. 

2nd. For unintelligible generality. 

3rd. Many of said allegations are declared to be from hear 

9 say, as follows: the allegations in paragraph t, 2, 3,4. 5, 
the eighth, in so far as it ts alleged that said $4,000.00 ha 
not been paid to Moore, McCalley and Turner, and that the same 
with the interest thereon is now due, toth, tith, b2th, 13th, rath, 
I5th, 16th; that part of the toth parasraph of said bill as is em 
braced in and inclusive of the words “the said Huntsville Female 
College,” and “as the building, lot, furaiture, &c, of said Hunts 
ville Female College”; and to the allegations in the goth, toth, 
tith, 12th, 13th; to that part of the 14th which refers to assign- 
ment by assignee, John G. Wilson, because the evidence sought 
Is secondary ; 4th, the answer to said interrogatary can ony be a 
superfluous repetition of the lengthy matters of the bill. 

And defendants object to interrogatory 5, addressed to said wit 
ness, tor the same reasons and upon the same grounds, except the 
3rd ground, as is urged against interrogatory 4, addressed to said 
witness. 
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And defendants object to interrogatory 6. Ist, because it seeks 
hearsay testimony ; 2nd, because it seeks to prove belief in hear. 
say as evidence. 

And defendants object to the gth interrogatory addressed to said 
witness, because, 

Ist. It is impertinent. 

2nd. It is illegal. 

3rd. Erwin is dead, 

Defendants object to the roth interro. satory, addressed to said 
witness, because, 

ist. It 1s illegal. 
2nd. Turner is dead. 
3rd. Erwin is dead. 
4th. Scruggs is dead. 
10 Defendants object to interrozatory 16, because, 
ist. It is illegal. 

ond. Erwin is dead. 

Defendants object to interrogatory 17, because, 

ist. It is illegal. 

2nd. Erwin ts dead. 

Detendants object to interrogatory 18, because, 

Ist. It is irrelevent. 2nd. It is incompetent. 3rd. It is illegal. 
4th. It is impertinent. 

Defendants object to 19th interrogatory, because, 

Ist. It is irrelevent. 2nd. It is incompetent. 3rd. It ts illegal. 
4th. It is impertinent. 

Detendants object to the 20th interrogatory, be -ause, 

Ist. It is irrelevent. 2nd. It is incompetent. 3rd. It is illegal. 
4th. It is impertinent. 

Dctendants object to 23rd interrogatory, because, 

Ist. It 1s irrelevent. 2nd. It is incompetent. 3rd. It ts legal. 
4th. It is impertinent. 

Defendants object to the 25th interrogatory, because, 

Ist. It as irrelevent. 2nd. [t is incompetent. 3rd. It is illegal. 
4th. It is impertinent. 

And defendants object to the answer to each and every such 
interregatory, and will at the hearing move to suppress each of 
them. DAVID P. LEWIS, 

BRANDON & JONES and 
WALKER & SHELBY, 
Solicitors for Defendants. 
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Il In the Circuit Court of the United Siates for the North 
ern District of Alabama. In Equity. 


GEORGE M. Evektiarr, Complainant, 
LA 


THe HunrsvitLteE Femace Course ef a/.. Detendants. 


The defendants, without waiving, or intending to waive, the ob- 
jections made by them to the interrogatories addressed by the 
complainant to himself in this suit, propoun! the tollowing cross 
interrozatories to said George M. Everhart, the answers to: which, 
when properly taken, will be read in evidence at the tinal hearing 
of said cause, in behalt of said defendants. 

Cross-/nt. 4. If in answer to cross-interrogatory 4 you say the 
allegations of said oriyinal bill are truce, take up each allegation 
thereof, seriavim, and state, in respect to sucn allegation, Whether 
you answer trom your own knowle {re OF Up tnlormatiog, and 
state your means of information ? 

NX /nt. 2. If in answer to sud 4th interrogatory you say the al- 
legations of said amended bill are true, state your means of in 
formation, whether of your own knowledge, or by what you have 
heard others say. State this fully in) respect to each and every 
allegation contained in said amended bill ? 

NX /nt. 3. If you say the board of trustees ever recognized the 
contract referred to in interrogatory 9, state who they were, where 
they were, and how you know they were trustees. If you say 

they were trustees of sail college, by what authonty do 
12 you say they were such trustees ? 

NV /nt. 4. U you say, in answer to interrogatory 11, that 
you purchased from the contractors any interest in the contract, 
state who the contractors were, which are living, and which, if any, 
are dead. 

N /nt. 5. If in answer to the 13th interrogatory you state what 
Was made, over and above ail crApenses, during the tim you were 
president, out of the boarding department, state fully what your 
{ross receipts were, Vv" ur eXNpenses, an | you! net pront » CACH YCAT, 
giving number of boarders cach year and your means of information ? 

N /ut. 6. Uf in answer to interrogatory 13 you say what tui- 
tion was received during time you were president of said college, 
state amount of tuition you rec ceived cach year, an j CX penses tuken 
out of this fund, an! net prolts lor cach year, an i your means of 
information 

N Int. 7. If you say anything is duc on sail $4,09000 debt, 
State your means of information, and how much has beea paid on 
said indebtedness, and the date of cach payment ’ 
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NX Jn. 8. If you clain th: sid balance: du2 on said indete I. 
ness is due you, please state when and how it became due to you. 

NX /nt. 9. Did you not, in a report of the condition of said col- 
lege to the Tennessee Conference of the Methodist Church, South, 
on the rith day of October, 1857, represent said indebtedness to 
be the property of the original contractors ? 

X Int. ro. Is it not true that some one cise claims an interest 

in said pretended indebtedness, and did they or not claim 
13 it before or at the time the original or amended bills in 
this case were filed? State tully. 

NX Jnt. 77. Is it not true that Thomas J. McCalley and William 
li. Moore claim an interest in said indeotedness, and did they or 
not claim an interest in suid indebtedness belore of at the time 
the original or amended bill in this case was fied? State fully. 

X /nt. 12. Were you or not a party toa suit, in the Chancery 
Court of Madison county, Alabama, tn which the same debt was 
lavolved ? 

A /nt. 73. If you say you purchased said pretended indedted- 
ness of said William Hl. Moore, William J. McCalley, Thomas 5. 
McCalley and Daniel B. Turner, please state what you purchased, 
and if you purchased their interest in a contract or lease, where is 
the original contract or lease? If you have it, produce it, and 
make it a part of your answer to this interrogatory, by referring 
to and placing upon it a mark of identification. 

A /ut. ry. If you say you purchased an interest in said contract 
or lease, state if you did not sell the same to Dr. A. R. Erwin, 
in the month of August, 1859. 

N’ /nt 15. If you say you sold your satd interest to said Erwin, 
state what the consideration of said sale was, how much cash was 
paid, and on what time were deferred payments to be made, if 
any? Give dates, amounts, and time of payment of each note or 
bill. 

AX’ /nt. 16. State how much of said consideration money was 

paid altogether. 
14 NV /nt. 17. tlow much of said indebtedness did you claim 
was due to you, November 24th, 1855 ? 

N /nt. 18. State whether not there was a written contract be- 
tween yourself and Mr. Alexander R. Erwin, the purchaser of said 
interest, evidencing your agreement 7 

NX /nt. 1g. State whether or not the paper hereto attached, 
marked “exhibit A,” is a correct copy of the contract entered into 
between yourself and Mr. Erwin, and if the same is not a correct 
copy, give a correct copy of your answer to this question. 

NV /nt. 20. Have you the original contract referred to in the last 
preceding interrogatory, or a duplicated copy? If you have either, 


Sem 


ene 
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make it ora copy thereof an exhibit to your answer to this inter 
rogatory. 

NX /nt. 21. lf you say you sold your interest in the original con. 
tract with said Moore, McCalley and Turner, is it not true that 
you assigned and delivered the same to said lerwin for value, that 
you took from Erwin, as part consideration of your purchase 
money therefor, five several bills single, or writings obligatory, o1 
notes, or bonds, with personal security on cach of said papers 2? It 
yes, vive names, sureties on said papers. 

XA /nt. 22. Did you or not on the roth day ort October, ISOS, 
institute a suit in the United States Court tor the Northern [is 
trict of Alabama, on three of said Patpecrs aforesaid lcrtinist said 
krwin, John W. Scruggs, I. P. biliott, James W. Scruggs, A. H 
Kellett, A. J. keslinger, KR. J. Kelley, Stephea W. Harris, John M 

Eldridge, John B. Trotman, W. Hl. Moore, and John W 
15 Cooper, as follows: One due October ist, 1860. tor $4. 

000.00; one due October fst, 1802, for $5,000.00, and one 
due October Ist, 1663, tor $5,000.00 

AN /nt. 23. It you say such suit was brought, why was suit not 
brought on two other notes, or writings oblisatory ? 

NX’ /nt. 24. What did you give Moore, Lurner and MeCalley for 
their interest in said contract 2. flow much cash and how much 
on time ? 

NV /nt. 25. How much have you ever patd Moore, MeCalley 
Turner on said purchase, jointly or severally 2 And what amount 
do you owe them now ? 

AN /nt. 26. Is it not true that the indebtedness by you to Moore, 
MecCalley and Turner, or either of them, is to be prune them or ey 
ther ot them, or the ASsipnees of thew respective mterests 7 

NV /ut. 27> Who holds balance due by you to said Moore, M. 
Calley and Turner, respectively ? 

XN /nt. 28. What are your means for paying balance duc by you 
to said Moore, McCalley and Turner, or their assisnecs respect 
ively ? 

A /nt. 29. What available assets have you: 

A /nt. 30. What interest has satd Moore, MeCalley and Lurnet 
jointly or respectively, in the result of this suit, ummed ate, romp ot 
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or contingent ? 
A /nt 7 Were or not the sureties on said notes of bouds. of 


bills singic or writing obligatory, soivent when they «4 met 
if said papers ? 
N /nt. 32. Did you rely upon them as selvent) sureti 


to secure payment of said debt when it was crea 
A /nt. 32. Did not said krwin take possesion on ard lease and 

college property under his purchase trom you ? 

N /nt. 34. Did not the §4.000.00 debt that you clam in- this 
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suit, constitute a part of the consideration of $27,009.00 that said 
Erwin was to pay you for said lease, &c., and was it not trans- 
ferred to him, Erwin, in part consideration of said $5,000.00 cash 
payment referred to in your assignment to Erwin, and the notes 
viven for deterred payment ? 

X /nt. 35. Is it not true that you did not retain any lien on 
said lease or debt to secure payment of said purchase money by 
the terms of said contract ? 


AX /nt. 36. Is it not true said Erwin went into possession of 


the college and furniture under said lease that was sold to him by 
you? 
X /nt. 37. Is it not true that by your contract of sale to said 


Erwin, you conveyed, bargained and sold to said “the whole of 


your interests, claims, possessions, &c., in the Huntsville Female 
College,” consisting of «the lease which said kverhart purchased 
of D. B. Turner, Thomas 5. McCalley, Wm. H. Moore and W. 
J. McCalley, on the building lot, fixtures of the same, together 
with all claims, lease or privileges which do or may belong to 
the lease, all in as full and ample conveyance as the party of the 
first part received from the original lessees ?” 
17 A /nt. 38. It you say, in answer to interrogatory 19, 
that you acted upon any representations made by said 
board of trustees, state when this was, and give the names of the 
persons who made such representations. 

A /nt. 39. If you say any such representations were made as 
are inquired about in interrogatory 19, were they made by in- 
dividual members of the board or by the board officially 2? State 
all about this fully, and give names of individuals, 

X /nt. go. What did Thomas 5. McCalley have to do with the 
note referred to in interrogatory 20? Was he not one of the 
original contractors and holders of said note? When was_ his 
answer endorsed on back? State particularly who was present 
when it was done, and did you see Thomas S. McCalley write 
and sign it?) If not, how do you know he wrote and signed it ? 

N dnt. gt. It you say in whose possession said note had been 
In answer to interrogatory 21st, state when they . got possession 
of it, how they got possession of it, and all you know about this. 

N /nt g2. Did you not sell and convey to said Erwin’ said 
lease, debt and lien, by said sale made by you to said Erwin ? 

A /nt. 43. Is it not true the only things excepted trom the 
transter, sale, and assignment made by vou to said Everhart, were 
“the private library and cabinet of the said Everhart, his fire 
arms, tamily paintings, silver castor and private personal articles 
of family use ?” 

A /nt. gf. Do you know, or can you set forth, any 
1s other matter or thing which may be of benefit or advan 
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tage to the pairties aft tssuc in this cause, or e.ther of then, 
or that may be material to the subject) of this your examination, 
or the matters in question in this cause ? If Vea, Set forth the 
same tully and at larce in your answer 
DAVID P. LEWIS, 
BRANDON & JONES, 
WALAER & SITELBS, 


my Ln Mors Jvr }). Se fl fants 


Endorsed. Objections to interrogatories and cross imterroya 
tories of defendants. 
Filed in the Clerk's office this 25th day of October, A.D. 18738 
AL W. McCULILOUGEHEE, 


( be ; f / A ‘ f ida ail ( lt? f 


The undersigned, George M. Everhart, of the first part, and A. 
RK. Erwin, party of the second part, both of Huntsville, Ma lison 
County, Alabama, hereby make and titer into the following arti. 
cles of agreement, contract and sale: The party of the tirst: part 
in consideration of the sum of twenty-seven thousand dollars, the 
payment of which hereinafter specitied, bargains and sells to the 
said Erwin the whole of his interest, claims, possesstons, &e., in 
the Huntsville Female College, consisting of the following pat 
ticulars, viz: The lease which the said kverhart purchased of ID 
Bb. lurner, Thomas McCalley, Wm. Hi. Moore and WJ) MeCalley. 
on the building, lot, and fixtures of the same, together with all the 
claims, liens or privileges which do or may belong to the lease, all 
i as full and ample conveyance as the party of the first part re 
ceived from the said original lessees, 1) Bo Larner, Thoma 
Mi. Calley, W. HL. Moore, W. ] MeCalley, as guaranteed to them 


by the trustees of the college; the improvements made by th 


said Everhart on the lot and buildings; the school furmture of 
every kind and deseription; the household and kitehen 
it) furniture, includins every variety an levery thing found 


uncer any particular class on the premiiscs on the first «hay 
of July past, excepting the private library and cabinet: of said 
everhart,. his fire arms, family paintincs, tiver castor am private 
personal articles of family use. [he party hereto of the secom 


part binds himselt, his sureties, heirs, Xe, in bon f the same 
tenor and date with this contract of sale, to pay te the party of 
the first part, his heirs, assigns, representatives, &c, the sum of 
twenty-seven thousand dollars, payable as tollows > Five th ined 
dollars in hand, with interest from July ist; and four thousand 
dollars Ist October, next; four th uusand dollars Ist of October 

; 


1860: four thousand dollars ist October, e861: four thousand 
dollars ist October, 1862; and five t ey} ] 
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1863, all which to bear legal interest trom Ist July last past. 
The said party cf the first part agrees to give said Erwin the ben- 
efits of the college from ist July last past, and the said Erwin ob- 
ligates himself to pay for all wood, edibles, books, stationery, sheet 
music, groceries, fire policies unexpired from Ist July to the days 
of expiration, and all expenses peculiar to the establishment, from 
July tst to the date of this contract, this day of August, 1859. 
GEORGE M. EVERHART, (SeAat.) 


The party hereto of the second part obligates himself to release 
and save harmless the party of the first part from all contracts 
made with teachers and attaches for the ensuing year, and to as- 
sume all his contracts made for coal, wood and improvement on 
the building the month of July last past. To the above, &c., &c. 

Endorsed. Filed in the Clerk's office, this 25th day October, 
1878. A. W. McCULLOUGH, 

Clerk U.S. Circuit Court. 

I, A. W. McCullough, Clerk of the Circuit Court of the United 

States for the Northern District of Alabama, do hereby certily 
that the foregoing pages numbered from one to twenty. 

20 three, inclusive, contain a true, full objections by complt. 
to the x ints. filed by defts. to the complt. 


In the Circuit Court of the United States for the Northern Dhis- 
trict of Alabama 


GEORGE M. Evernart 
i’s 


HIUNTSVILLE Femace Couiuece ¢/ a/ 


Objections tiled by the complainant to x interrozatories pro 
pounded by the defendants to the complainant. 

Complainant objects to x interrozatory 22, because the testi. 
mony sought to be elicited ts illegal, impertinent, ifrelevant, and 
inadmissible and incompetent. 

Complainant objects to cach of the following x interrogatories 
separately upon the same grounds and for the same reasons, viz : 
Nos. 23, 24, 25, 26, 27, 28, 29, 31 and 32. 

L. W. DAY and 
HUMES & GORDON, 
Sols Jo Complaimant 
endorsed : Objections by complt. to x ints. fled by detts. to 
the complt. 
Filed in Clerk's office November 2g, 1878 
A.W. MeCULLOUGH, Clerk 
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21 And complete copy of the interrogatories, obyje 


ih 
’ 


cross-interrovatories, and exhibit Ato inter 
and x interrogatory 20 to George M. iveraart, tile! 


of George M. Everhart vs. Huatsville Femile Colle: 


the 25th day of October, A. D. 1378. 
In testimony whereof, I have hereun 
and affixed the seal of said court, this 20th day ot O 


Lid Lb Si iby 


rccar of our Lord eighteen hundred and seveuty-c 
~ P 


American Independen = the one hundred and third. 


trons and 


Mics 


1‘) 


in the cause 


7 . 
+» 


“ 
Mocr, in the 
ind of 


, 


(i 


idi ) 


tL PhArEa 


pay 


AL WW. McCULLOUGIL, 


ump expences Na ED eee amen ( ie va 


Seal of Court. 


? 
—— ew eS cca oe ER A 


District Court of the United States tor the Northern 


Alabama. 


The President of the United states of America to 
Quarles —-Greeting : Kaow ye, that in coatidence of 


dence, fidelity and competeacy, you have been appoiate 
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said District, where George M. ieverhart is) complamant, 


Huntsville Female College detendant, on oath to 


ministered, Upon interrogatories aunceNed to this commis 


take and ceruily the cle ie sithons of the with wae 
same to said court, to be holden in the city of Haunts, 
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cause, taken at the office of Joseph V. Quarles, in the city of 
Kenosha, county of Kenosha, and State of Wisconsin, upoa the 
written interrogatories and cross-interrogatories hereto annexed, 
pursuant to the commission issued out of this court, bearing date 
October 25th, A. D. 1878, the said George M. Everhart having 
been by me first duly cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth, relating to said cause. 
The said interrogatories were severally propounded to said wit. 
ness and by him answered as follows : 

To the first interrogatory, he saith : 

I am, except some of the children of Dr. A. R. krwin, since 
they have grown up. 

To the second interrogatory, he saith : 

In the city of Kenosha, county of Kenosha, and State o. Whs- 
consin, and have so resided between 7 and 8 years. 

To the third interrogatory, he saith : 

I have. 
23 To the fourth interrogatory, he saith: 
They are true, to the best of my knowledge an! belief. 

lo the fifth interrogatory, he saith : 

Allegations 2 and 3 in paragraph 1 ; 

All the allegations in paragraph 4; 

Allegations 2, 3 and 4, and a part of five in paragraph 5; all 
the allegations in paragraph 6 save the word spring should read 
summer ; 

All the allegations in paragraph 7 ; 

The last allegation in paragraph 8, as it may affect me ; 

The allegations in paragraph 9, as far as the clause “remained 
in such possession till ist January, 1860,” also the last alleyation 
n the same paragraph , allegations [and 2 in paragraph 15; al- 
legation [in paragraph 160; allegations 42 aad 13 in paragraph 
ig; all the allesations in paragraph 3 of amended bill; a part—- 
the first part-—of allegations one of paragraph 5 of amended bill, 
I believe irue from personal knowlelige. After Dr. Erwin's de. 
cease, I can only depose from information derived from other 
sources, As there are parts of allezations or averments of such 
a character as to disallow a distinct and separate answer as to 
personal knowledge, in my answer to the next interrogatory w1il 
give full answers as to the respective allezations under every par- 
agraph, except the 4th, Oth, 7th, and of amended bill 3rd para 
graphs, all of which I declare to 4e believed from persont! kKaow! 
edge. 

To the 6th interrogatory, he saith - 

[ believe the allegations of paragraph Ist to be true trom in 

formation derived from reading the printed charter and its an 
ment in the Alabama statutes. The application to the Legis!utur + 
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was made by act of trustees of which I have personal knowle dre 
The employment of the new name, under the amended charter, 
as Huntsville Female Collese, as same and equal to in all respects 
the Bascom Female Institute, by the trustees and others, | 
24 beheve from personai knowledge | believe the allegation 
of paragraph 2 to be true, nrst as to the purposes from the 
letter of Turner, McCalley and Moore, dated March t8.h, 18s 1, 
inviting me to become a candidate tor the presidency of th 
Bascom Female Institute, and also trom the unifoom and recipre 
cal actions of the trustees and their lessees tor the carrying oat of 
the purposes, 
2nd. As to the allesations regarding the insufficiency of me in 


m part of ‘rustees, | beiev. from the adaussion ma fe ia the por 


ot contrace with i i ile., Me eATIC, aii l \I pore, ] Delicve tae 
Jegations of paragrapa 3rd to be tric trom the face of the mistru 

meat, or contract, to be herealte oroduced im hy dliswer to tite: 

rogatories in chiet No. 2 3. | Deneve the Liles bMS OF para yerapl 
5 to be true, Ist, as tothe payment of Steele from = information 
derived from parties of the first part of Contract referred to in ta) 
bill as exhibit C. 2nd, as to the erecting of the buildings, from 
personal knowledge of their buil ing and completion, the cost ot 
wh:ch could not, fram my personal kaowledge of them, have occ. 
less than the sum stated. 3rd, as to the supply of school furias 
ture and apparatus, to the value of twenty-nve hundred collar 

from personal knowledge derived trom the tact’ that [ sccected, 
bought, or had made, the samc, «as the avent Of representative cof 
the aforesaid parties, and put the same to the uses designed. 4th, 
as to the employment of teachers, and the inclosure of the lot 
and the operation of the school, from personal knowledy sth, 
as to the continuation, | believe, from personal knowledoe during 
my administration of five Vals, and trom information. since thon 
derived from common rumor. | believe the aileyations corlt te 
be true from intormation derived tram Turner, MeCulles and 
Moore, and other sources, and trom personal Knowle bere: »far a 

the payment or non-payment aficcts myseil [ beheve. the 
allegations of paragraph (7 to be truc trom pectsoun tik know] Lore Ae 
far in said paragr. ph as the clause “remained ino such possession 


until first anuary, 1 SOO lois averment as to the tun t hes 
win's ceasing to hoid posse.si [ learned from interain 
4. tion denved trom printed notics of fis death, and from 


private corresponds met 


Ast. the non payment by Irwin of twenty-seven thousand! 
follars, except in part as requal Ga DY Dis Cura t with min | 
know to be true from personal Knowicd . loecimewe the ahesa 
foos ct parapraph 10 to be true trom tat rmation ast Lr | 


‘ca’! ‘erryved trom printed meri ij ith) saed¢ 
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pondence; ant of his will, and the particulars thereof, tarouzh 
private correspondence, and my attoraeys. [| believe the allega- 
tions of parapraph tt to be true from information derived as_tol- 
lows: as to averment of sale to Wilson anJ the particulars thereof, 
I learned trom Kate .\. Bradley and Imo zen H. Simmons, teachers 
in the college at that time, from other private correspondence, and 
my attorneys. As to Wilson's taking and holding possession of 
said property, I learned from same sources. As to averment of 
Wilson's buying and taking property with tull kaowledge of 
moneys due trom and unpaid by erwin, as to the aforesaid sale by 
me to Erwin, and as to amount due me by the said Huntsville 
Female College, by virtue of my coatract with Turner, McCalley 
and Moore, and of the lien on said property ts secure the paymeat 
of said debt, I believe the said Wilson bought and took possession 
knowin all the facts an{ circumstances «s set forth, for the reasons 
herein following: first, he was a brother educator, conducting a 
boys’ boarding school near Huntsville, on casy and friendly terms 
of social intercourse at the institute or college, during my admin- 
istration, and hearing often trom my own lips discussions concera- 
ing the institute; 2nd, his brother-in-law, Mr. Edwards, was en- 
vaged by me as steward or purchasing agent of the said college, 
aad had opportunity of ascertaining the status and condition of 
the institution. With regard to Wilson's assurances and guaran. 
tees to Mr. Scruggs, as executor of the said A. R. Erwin, deceased, 
I believe true trom information derived trom my attorneys. As to 
the note of Erwin to me as yet unpaid, [ believe true from per- 
sonal knowledze. The averment respecting the said \WVil- 
26 son's knowledge of the lien, [ further believe to be true 
from this circumstance: On inquiry, in effect, of a trustec, 
during a sojourn in Huntsville, atter my transter, (I think it was Mr. 
Wm. McDowell, now deceased,) how the trustees proposed to 
manage as to this four thousand dollar licn, he repled instantly, 
that the trustees would extend the lease to satisfy said claim. | 
believe the allegations 12 to be true trom intormation thro’ legal 
channels, by the aid of my attorneys. I believe the allezation: of 
paragraph 13 in like manner to be true. I believe the allegations 
of paragraph 14 to be true from information derived trom = ad- 
vertisement of the sale, and trom information derived from my at- 
torneys, as to the sale on the day alvertised, and that they had | 
purchased for me the entire interest of the said Wilson in the 
Huntsville Female Colleze, as set forth, for the purposes therein 
declared, and that the same had been transterred and delivered to 
them for me,in due torm. I believe the allegations 15 to be true 
trom personal knowledge, of my having settled and discharged in 
full the debt due by me, under contract with Turner, MeCalley and 
Moore, and from personal knowledge of having paid the sum 
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siven aa detail in orginal bill, to the sud Turner, MeCalley and 
Moore, and from information before rec.te Las to tac purchase by 
me, of the aforesaid Wilson's taterestin the sudcollegs. | believe 
mysef the sole owner of any an] all indootc dasss due by the said 
collese to Turner, McCalley and Moore, and that Tam invested 
with the like rights for recovery as the said Turner, McC tlley and 
Moore were invested by virtue of their contract, miurke ld in bill 
“exhibit C,° with the said institute or college. | believe the alle 
gations to be true of paragraph 16 from personal knowledge, as to 
the fact of my having kaowna the widow of Dr. Erwin, and ail 
the heirs herem named, when they were children, and from intor- 
mation as to all other ave.ments in said paragraph derived trom 
my attorneys. [ beheve the allegations ol paragraph 17 to be truce 
trom information derived as tollows, and also trom the followin. 
considerations : 
27 As to the trustees’ demial of the validity) of their con 
tract mentioned, the same was rumored some teow years 
ago, When I was visiting Huntsville, ant T have learacd the same 
through my attorneys. As to the allegations of averments in re- 
spect to the validity of the aforesaid transactions, a5 recapitulated 
inthis paragraph, I believe to be true trom the to.lowins. be 
cause, first, the authority of the trustees to coatract with the saul 
Furner, McCalley and Moore hal never been questiored during 
my admiotstration trom August, 154, to Au sust, PSsty, tout tle 5 
ratner coutirmed and endorsed, by ther repeated olficial acts i 
my presence lor ex umple, they coutirined the appointment o 
all teachers nominate | to them by Lurner, Me calley and Mo ore 
and appointed pupils to be educated tree by the atoresand Parnes 
McCalley and Moore, as required by the aforesaid contract with 
the trustees, and did many other the lke official thins. therets 
recouniziny and endorsing them Coatra Koove mentioned Jil 
because th. averinenis that the sa if | rie, \] Liley iad M onoar 
had expended thirty five thousand dollars in buidiags, ant 
twenty-five huntred dollars ino scan furniture antl apparatus, 


were specihed sums recognize] during my administration as hay 
i ; 


ing been paid out by the aforesul parties recosga zoel by all with 
whom I remember ever to have coaverse lon this sulye li 

cause | Siw, as they went on toc mMpiects m, the main burl lin ; 
and the wing, built, as the latter was, 45 my Memory serves m-, 
out of the moncy advanced by the aforesaid caateacting purties of 
the first prart of the contract marked “exhibit C mosey foul, foo 


the which the len or mortgage of tour thousial dollars, involved 
in this suit, was givea; and fourth, becaase |. myself, as agent, 
selected, purchased, or had made, the twenty-five hun ired dollar 

worth of apparatus aod school furaitaure, a5 require 1 under the 
ud contract between tue truste int Puraer, M ailey and 
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Moore. As to averment, argumentative and conclusive, respecting 
the lawful claim, in any event which I hold on the property, I be- 
lieve to be true. I believe that all these things above re- 
28 cited were done at the instance of the trustees from their 
official acts at different times, and from statements made 
by the Rev. P. B. Robinson, now deceased, who, in a public as- 
sembly, about Ist September, 1854, held in the Methodist Church 
in Huntsville, read a paper and commented thereon, setting forth 
substantially the facts detailed in this paragraph. I believe the 
allegations of paragraph 18 to be true, as a legitimate conclusion 
from the premises concerning which I have already deposed. I 
believe the allegations of paragraph 19 to be true from personal 
knowledge: tst, holding and retaining as I do, possession of the 
original contract, the copy of which marked C in the bill, and the 
original designated Y as an appendix to my answers. 2nd, and 
also from personal knowledse that I never surrendered the same 
to Erwin or any one else. And, third, because I do hold and 
claim it as my evidence of the four thousand dollar debt, with the 
interest, due me b, the aforesaid colleze, until the same its 
liquidated. As to alle zations concerning the existing corporation 
of the Huntsville Female Coulege, and the present employment 
and occupancy of the property as set forth in this paragraph, I 
believe to be true from common rumor and through my attorneys. 
Allegation one of paragraph 5 in amende | bill I believe true from 
personal knowledge, as to taking and retaining possession of the 
tfuntsville Female College, by Turner, McCalley and Moore, and 
myself and immediate successor, Dr. Erwin, under them, and from 
common rumor and my attorneys, as to my other successors. 
Allegation 2 as to the corporation taking possession at the ex- 
piration of lease and holding same in charze and enjoying its ben- 
ets, I believe true from common rumor and my attorneys. As 
to allegation 3 respecting trustees, at no time ever disavowing 
contract marked C in orizinal bill, I believe true from personal 
Knowledge, trom August, 1854, to August, 1859, and from in. 
formation derived through my attorneys. As to allegation 4, I 
believe, as a lezitimate conclusion from what precedes, as to each 
and every allegation, save the last two of paragraph 6 of 
29 amended bill, I believe true from facts and consideration ; 
set forth in my answer concerning the allegations in para- 
graph 17, of orgimai bill; and I believe the allegations, respect 
ing the due execution of the aforesaid contract marked C in orig. 
inal bill, to be true, from the face of the instrument itself, and the 
last allezation [ believe to be true from personal knowled ze of the 
facts therein stated 
To the seventh interrogatory, hesaith 
I did, from August, 1854, to August, 1359 
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To the eighth interrogatory, he saith: 

] was. 

To the ninth interrogatory, he saith: 

They did. They recognized the said contract as of binding 
force in all their official actions, of which I was cognizant, at dif- 
ferent times during my administration. That is to say, they con. 
firmed, as before stated, the nomination of teachers, they appointed 
pupils, according to said contract, from year to year, to be edu 
cated gratuitously by the said Turner, McCalley and Moore 
‘They confirmed my own nomination, as made by the atoresaid par. 
tics in the spring of 1854. They confirmed the nomination of A. 
K. krwin, my successor, in August, 1859. These, and many 
other official acts were done, to my knowledye, each and al! 
recognizing the aforesaid contract, between the trustees, Tur- 
ner, McCalley and Moore, as of binding force and effect upon sari 
corporation, and in no instance was there any official expression 
or action to the contrary. 

To the 10th interrogatory, he saith : 

I did. 

To the 1ith interrozatory, he sath: 

December 17th, 1857. Evidence of it isin writing, but the 
original agreement is not, as my attorney; inform me, to b- 

found, 
30 To the 12th interrogatory, he saith : 
I was, from August, 1854, till 1859. 

To the 13th interrogatory, he saith: 

During the first scholastic year of 1854-5, 1 was ona salary, 
and had nothing whatever to do with the finances. The boar! 
inx department was conducted by Mrs. J. HI. Childs, who often 
said to me that it did not pay expenses, and that, in consequence, 
she was forced to receive others as boarders, not members of the 
school. During the school years ol 1855-6, 59-57,an i $7-58, I leased 
the colleve, for a moderate consideration, from the aforesaid orig- 
inal lessees, and during which time [ conducted the boarding and 
literary departments on my own resp msibility During the first of 
these years, I was forced to receive boarders, others than mem 
bers of the school, in order to make both ends meet. I pan! the 
original lessees five hundred dollars a year rent, and a small per 
cent. on the tuition fees, the conditions of which I have foryotten 
Notwithstanding this reasonable rent, and the fact that the most 
of my servants were my own slaves, yet, in consequence of the 
high character and position the college was expected to take, 
coupled with the gratuitous education of the eight appoimtees un 
der the orginal contract betore mentwne!, involving usual out 
lavs thereby, the surplus realized were exceedingly limited, and 
had it not been for other sources of business revenue, there could 
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have been no financial success worth mentioninz. During the 
school year 1858-g—the last one of my admunistration—I was the 
owner of the oryiual lease, but, mixed up as my outside business 
operations were, with the business of the school, not only during 
this last year, but tormer years as well, it is simply unpossible, at 
this distant day, to say just what the surplus of the school, as to 
boarding and tuition, was 

fo the fourteenth interrogatory, he saith : 

All that remains of four thousand dollars, after deduct- 

31 ing five hundred and sixty-seven dollars, the amount paid 

thereon, together with the iaterest, as provided for by the 
original contract. 

To the fifteenth interrogatory, he saith ; 

To George M. Everhart, the complainant 

To the sixteenth interroygatory, he saith : 

1 did on the of August, 1859. 

To the 17th interrogatory he saith: 

He did not, except in part. He still owes me in notes fourteen 
thousand dollars, with interest thereon from tst July, 1859, to the 
present time. 

To the 18th interrogatory, he saith ; 

Said contract was retained by my representative for the pur- 
poses set forth 1a the interroyatory. 

To the 19th interrogatory, he saith: 

1 answer as follows: Ido not remember of ever approaching 
any one trustee on the subject of my purchase, nor do [ remembe: 
any specific representations or assurances or ackaowledgement;s 
made to me, which, in any wise, were calculated to deepen the 
impression, or confirm the beliet, or emphasize the represen ations, 
assurances and acknowled ements by which the said board of trus- 
tees, in every act, official and individual, in public and in private, 
at all times and under all circumstances, made upon my mind, 
that the said contract was binding and of legal force and effect 
upon sari college. For further answer, I refer to my reply to in 
terrogatory g. | heard a trustee, the Rev. P. Bo Robinson, now 
deceased, with whom I was more or less intimately associated as 
a brother preacher, repeatedly say that something had been paid 
onthe said four thousand dollar debt. Turner, MeCalley anc 
Moore represented to me before, and at the time of my 
purchase, about the amount that had been pratcl, namely, 
nve hundred and sixty-seven dollars, and that the balance 
still was near thirty-five hundred dollars. with accumulated inter- 
est. On the faith of this representation and information, together 
with the assurances made in ettect by the trustees in their official 
acts, as to the validity of their sale and contract referred to above, 
I made the satd purchase. 
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To the 20th interrogatory, he saith : 

| answer, that as I made the purchase in question, the previous 
December, on the taith of the verbal assurances that there had 
been but about five hundred dollars paid on the said five thousand 
dollar debt, I desired an accurate written statement as a leva! 
guarantee. The answer to my inquiry was, that on the 6th Feb 
ruary, 1856, J. H. Scruggs, treasurer for the trustees, paid three 
hundred and fifty-seven dollars, and that on the twenty-first of 
the same month and year, paid two hundred and ten dollars, and 
that the sum total of five hundred and sixty-seven dollars had 
been paid on the four thousand dollar debt, as named in the con- 
tract between Turner, McCalley and Moore, and myself lhe 
foregoing endorsement was dated the same day the note was 
written, namely, June 26th, 1858, and signed Thomas 5S. McCal 
ley. I produce and attach herewith paper, marked Z, being the 
original paper referred to in interrogatory 20. 

lo the 21st interrogatory, he saith : 

lo the first part of this interrogatory I have just answered 
To the latter portion, I reply that the paper has been in my pos 
session ever since, 

lo the 22nd interrogatory, he saith: 

I did include other property. Included in the aforesaid sale to 
A. KR. krwin, were all the household, kitchen and laundry farm 

ture, for the accommodation of more than one hundred 
33 persons, embracing the president's family, teachers and 
pupils; also, a number of musical instruments; also, a 

portion of school not provided by original lessees; also, the gas 
and water piping and fixtures; all the value of the new rooms, 
and other improvements which IT had placed, at my own expense, 
in the buildings and grounds, together with the good wall of th: 
institution, as far as it had attached or adhered to myself. The 
property herein enumerated had cost me about fourteen thousand 
dollars, and at the time of sale was worth that sum to me, or to 
any efficient successor. I do not include in this estimate the 
above mentioned good wall, 

lo the 23rd interrogatory, he saith 

I did not. It has been in the keeping of my representatives 
and friends in Huntsville. | herewith produce said) ongimal con 
tract, marked exhibit Y 

lo the 24th interrogatory, he saith: 

| do not know, unless it was to provide for the pay nt of 
said four thousand dollar debt 

To the 25th interrogatory, he saith: 

I do not think of anything | can add in this connection, 


moernees: 


’ 


15! 
CROSS-INFERROGATORIEDS. 


To the Ist cross-interrogatory, he saith ; 

I believe the alleyations of paragraph one to be true, on in- 
formation derived from readinz the printed charter and its amend- 
ment in the Alabama statutes. The application to the Legisla- 
ture was made by act of trustees, of which I have personal knowl- 
edge. The employment ot the new name under the amended 
charter as Huntsville Female College, as the same and equal to 
in all respects the Bascom Female Institute, by the trustees 

and others, I believe trom personal knowledge. 
34 I believe the allegations of paragraph 2nd to be true, 

Ist, as tothe “purposes,”” from the letter of Turner, Mc- 
Calley and Moore, dated March, 1854, inviting me to become a 
candidate for the presidency of the Bascom Feinile Institute, and 
also from the uniform and reciprocal actions of the trustees and 
their lessees, for the carrying out of those “purposes.” 2nd, as 
to allegation regarding the tsufficieacy of means on part of trus- 
tees, I believe, trom the admission made tn the facts of contract 
with Turner, McCalley and Moore. I believe the allezations of 
paragraph 3rd from the tace of the instrument or contract pro- 
duced in my aeswer to interrosatory in chief 23. I believe the 
allegations of paragraph 4 to be true from a personal knowledge 
of the location described. 1 believe the allegations of paragraph 
5 to be true, Ist, as to the payment of Steele, from information 
derived from the parties of the first part of the contract, referred 
to in my bill as exhibit C. 2nd, as to the erection of the build 
ings from personal knowledge of their building and completion, 


the cost ot which could not, trom my personal knowledge of . 


them, have been less than the sum stated. 3rd, as to the supply 
of school turniture and apparatus, to the value of twenty-five hun- 
dred dollars, from personal knowledge, derived from the fact that 
I selected, bought or hal made, the same, as the agent or repre- 
sentative of the aforesaid parties, and put the same to the uses 
designed. And 4th, as to the employment of teachers and the 
enclosure of the lot, and the operation of the school as. state, 
from personal knowledge. 5th, as to the continuation under said 
contract, | believe from personal knowledge, durin. my adminis- 
tration of five years, and trom information since derived trom com. 
mon rumor. [ believe the allegatioas of parazraph six to be true 
from personal knowledge, save that the spring of 1854 should 
read the summer of 1854. I believe the allegations of paragraph 
7 to be true, from personal knowledge. [I believe the allegations 
of paragraph 8 to be truc, trom information derived from Tur. 

ner, McCalley and Moore, and other sources, and from 
35 personal knowledye, so tar as the payment or non-payment 
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atfects myself. I believe the allegations of paragraph 9 
to be true from personal knowledge, as far in said paragraph as 
the clause, “remained in such possession till ist January, 1860." 
This averment as to the time of Irwin's ceasing tu hold posses 
sion, | learned from information derived from printed notices of 
his death, and private correspondence. As to the non-payment 
by Erwin of the twenty-seven thousand dollars, except, in part, as 
required by the contract with me, [| know to be true from per 
sonal knowledge. I believe the alle zations of paragraph to to be 
true from information as to Dr. Erwin'’s death, derived from 
printed notices of the same and private correspondence, and of his 
will, and the particulars thereof, through private correspoadence 
and my attorneys. I belicve the allezations of paragraph tf to 
be true from information derived as follows: As to the averment 
of sale to Wilson and the particulars thereof, I learned from Kate 
A. Bradley and Imogen tl. Simmons, teachers in the college at 
that time, from other private correspondents, and trom my attor 
neys. <As to Wilson's taking and holding possession of said prop 
erty, I learned trom same sources. As to averment of Wilson's 
buying and taking property with full knowledge of moneys due 
from and unpaid by Erwin, as to the aforesaid sale by me to Er 
win, and as to the amount due me by the Huntsville Female Col. 
lege, by virtue of my contract with Lurner, McCalley and Moore, 
and of the hen on said property, to secure the payment of said 
debt, I belheve the said Wilson bought and took possession know 
ing all the facts and circumstances as set forth, for the reasons 
herein following: tst, he was a brother educator, conducting a 
boys boarding scho | near Huntsville, on easy and familiar terms 
of social intercourse at the institute or collese, during my adminis 
tration, and hearing often from my owa lips discussions concerning 
the institute. 2nd, his brother-in-law, Mr. kdwards, was enyavred 
by me as steward or purchasing ayent, for the said college, and 

had opportunity of ascertaminy the status and condition 
36 of the institution. With resard to Wilson's assurances and 

cuarantees to J. W. Scrugs, as executor of the said A. R 
Erwin, deceased, I believe true from information derived trom my 
attorneys. As to the notes from Lrwito me yet unpaid, I be 
heve true trom pers mal knowle lire lhe averment respec ting 
the said Wilson's knowledge of the lien, I further beheve to be 
true from this circumstance: nitn jury, in cttect, during a so 
journ in Huntsville, of a trustee, (1 think it was Mr. Wm. Mc 
Vowell, now deceased,) how the trustees proposed to manage as 
to this four thousand dollar lien, he replied, substantially, that the 
trustees would extend the lease to satisfy said claim. [ believe 
the allezations of paragraph 12 to be true from intormation de 
rived from legal channels, through the aid of my attorneys. I 
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CROSS-INTFERROGATORIED. 

To the Ist cross-interrogatory, he saith ; 

I believe the alleyations of paragraph one to be true, on in- 
formation derived from readin, the printed charter and its amend- 
ment in the Alabama statutes. The application to the Legisla- 
ture was made by act of trustees, of which I have personal know!- 
edge. The employment ot the new name under the amended 
charter as Huntsville Female College, as the same and equal to 
in all respects the Bascom Female Institute, by the trustecs 

and others, I believe trom personal knowledge. 
34 I believe the allegations of paragraph 2nd to be true, 

Ist, as tothe “purposes,”” from the letter of Turner, Mc- 
Calley and Moore, dated March, 1854, inviting me to become a 
candidate for the presidency of the Bascom Femile Institute, and 
also from the uniform and reciprocal actions of the trustees and 
their lessees, for the carrying out of those “purposes.” 2nd, as 
to allegation regarding the 1suthciency of means on part of trus- 
tees, | believe, trom the admission made in the facts of contract 
with Turner, McCalley and Moore. I believe the allezations of 
paragraph 3rd from the tace of the instrument or contract pro- 
duced in my answer to interrosatory in chief 23. I believe the 
allegations of paragraph 4 to be true from a personal knowledge 
of the location described. | believe the allegations of paragrapn 
5 to be true, Ist, as to the payment of Steele, from information 
derived from the parties of the first part of the contract, referred 
toin my bill as exhibit C. 2nd, as to the erection of the build 
ings from personal knowledge of their building and completion, 
the cost ot which could not, trom my personal knowledge of 
them, have been less than the sum stated. 3rd, as to the supply 
of school turniture and apparatus, to the value of twenty-five hun- 
dred dollars, from personal knowledge, derived from the fact that 
I selected, bought or had made, the same, as the agent or repre- 
sentative of the aforesaid parties, and put the same to the uses 
designed. And 4th, as tothe employment of teachers and the 
enclosure of the lot, and the operation of the school as. stated, 
from personal knowledge. 5th, as to the continuation under said 
contract, | believe from personal knowledge, durin my admuinis- 
tration of five years, and trom information since derived trom com. 
mon rumor. I believe the allegatioas of paragraph six to be true 
trom personal knowledge, save that the spring of 1854 should 
read the summer of 1854. I believe the allezations of paragraph 
7 to be true, from personal knowledge. I believe the allegations 
of paragraph 8 to be true, trom information derived from Tur. 

ner, McCalley and Moore, and other sources, and from 
35 personal knowledge, so tar as the payment or non-payment 
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affects myself. I believe the allegations of paragraph 9 
to be true from personal knowledge, as far in said paragraph as 
the clause, “remained in such possession till Ist January, 1860." 
This averment as to the time of Irwin's ceasing tu hold posses 
sion, | learned from information derived from printed notices of 
his death, and private correspondence. As to the non-payment 
by Erwin of the twenty-seven thousand dollars, except, in part, as 
required by the contract with me, I know to be true from per 
sonal knowledge. I believe the alle zations of paragraph 10 to be 
true from information as to Dr. Erwin’s death, derived from 
printed notices of the same and private correspondence, and of hrs 
will, and the particulars thereof, through private correspoadence 
and my attorneys. I belicve the allezations of paragraph tt to 
be true from information derived as follows: As to the averment 
of sale to Wilson and the particulars thereof, I learned from Kate 
A. Bradley and Imogen H. Simmons, teachers in the college at 
that time, from other private correspondents, and trom my attor 
neys. <As to Wilson's taking and holding possession of said prop. 
erty, | learned from same sources. As to averment of Wilson's 
buying and taking property with full knowledge of moneys due 
from and unpaid by Erwin, as to the aforesaid sale by me to Et 
win, and as to the amount duc me by the Huntsville Female Col. 
lege, by virtue of my contract with Lurner, McCalley and Moore, 
and of the hen on said property, to secure the payment of said 
debt, I believe the said Wilson bought and took possession know 
ing all the facts and circumstances as set forth, for the reasons 
herein following: tst, he was a brother educator, conducting a 
by vs by arding school near Huntsville, On Casy and familiar terms 
of social intercourse at the institute or colleze, during my adminis 
tration, and hearing often from my own lips discussions concerning 
the institute. 2nd, his brother-in-law, Mr. kdwards, was enyared 
by me as steward ur purchasing apyrent, for the said college, and 

had opportunity of ascertaiminy the status and condition 
36 of the institution. With resard to Wilson's assurances and 

cuarantees to J. W. Scrugyts, as executor of the said A. K. 
Erwin, deceased, I believe true from information derived from my 
attorneys. As to the notes from krwin to me yet unpaid, I be 
heve true trom personal knowled te lie averment respecting 
the said Wilson's knowledge of the hen, I further believe to be 
true from this circumstance: On tnquiry, in effect, during a so 
journ in Huntsville, of atrustec, (Il think it was Mr. Wm. Mc 
Dowell, now deceased,) how the trustees proposed to manage as 
to this four thousand dollar lien, he replied, substantially, that the 
trustees would extend the lease to satisfy said clam. I believe 
the allezations of paragraph 12 to be true from intormation de 
rived from legal channels, through the aid of my attorneys. | 
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believe the allegations of paragraph 13 to be true in like manner. 
I believe the allegations of paragraph 14 to be true from the ad- 
vertisement referred to, and trom information derived from my at- 
torneys, as to the sale on the day advertised, and that they had 
purchased, for me, the entire interest of the said Wilson in the 
Huntsville Female College, as set forth for the purposes therein 
declared; and that the same had been transferred and delivered 
to them for me, in due form. I believe the allegations of para- 
graph 15 to be true, from personal knowledge of my having set- 
tled and discharged, in full, the debt due by me under contract 
with Turner, McCalley and Moore, and from personal knowledge 
of having paid the sum given or detailed tn original bill to the 
said Turner, McCalley and Moore, and trom information before re- 
cited, as to the purchase by me of the aforesaid Wilson's interest 
in the said college. I believe myself the sole owner of any and 
all indebtedness due by the said colleze to Turner, McCalley and 
Moore, and that | am invested with mghts for recovery as the 
said Turner, McCailey and Moore were invested, by virtue of 
their contract, marked in bill “exhibit C,” with the trustees of 
said institute or college. I believe the allegations of paragraph 

16 to be true from personal knowledge as to the tact of 
37 my having known the widow of Dr. Erwin and all the 

heirs herein named, when they were children, and from 
information as to all other averments, derived trom my attorneys. 
I believe the allegations of paragraph 17 to be true, from infor- 
mation derived as follows, and also trom the following considera- 
tions: As to the trustees denial of the validity of their contract 
mentioned, the same was rumored some few years ago, when | 
was visiting Huntsville, and I have learned the same from my at- 
torneys. As to the alleyations or averments in respect to the 
validity of the aforesaid transaction, as recapitulated in this para- 
graph, | believe to be true from the following: 1st, because the 
authority of the trustees to contract with the said Turner, Mc- 
Calley and Moore had never been questioned during my adminis 
tration, frem August, 1854, to August, 1859, but they rather con. 
firmed and endorsed, by their repeated actions, in my presence ; 
for example, they confirmed the appointment of all the teachers, 
nominated to them by Turner, McCalley and Moore, and ap. 
pointed pupils to be educated free by the aforesaid Tur- 
ner, McCalley and Moore, as required by their aforesaid con- 
tract with the trustees; and by many other like official things, 
thereby recognizing and endorsing their contract, above men. 
tioned. 2nd, because the averments that the said Turner, Mc- 
Calley and Moore had expended thirty-five thousand dollars 
in buildings, and twenty-five hundred dollars in schoo! turn. 
ture and apparatus, were specific terms recognized during my 
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administration as having been pud out by the aforesaid parties, 
reco; nized by all with whom [ remember ever to have conversed 
on this subject. 3rd, because | saw, as they went on to comple 
tion, the main building and the wing, built as the latter was—as 
my memory serves me—out of the money advanced by the afore. 
said contracting partics ol the first part of contract) marked ex 
hibit C in my bill, for the which the len or the mortgayve of four 
thousand dollars involved in thes suit was given. And 4th, be- 
cause I, myself, as agent, selected, purchased, or had 
35 made, the twenty-five hundred dollars worth of school 
furniture Or apparatus, as required under the atoresaid 
contract between the trustees and Luraer, MeCalley and Moor 
As to averment, argumentative and conclusive, respecting the 
lawful claim in any event, which | hold on the said property, I be. 
lieve to be true. I believe all the things above ree:ited were done 
at the instance of the trustees, from their othcial acts at different 
times, as referred to in my ans\ver to interroyatories in chief, and 
trom statements made by the Rev. P. B. Robinson, now deceased, 
who, ina public assembly, about the Ist September, 1554, held in 
the Methodist Church in Huntsville, read a paper and commented 
thereon, setting forth substantially the facts detailed in this para 
graph. I believe the allegations of parayraph 13 to be true, as a 
legitimate conclusion trom the premises concermay which | hav 
already deposed. I believe the allesations of parasraph tg to be 
true from) personal knowledye , ist, holdin and retaining, as | 
do, possession of the orginal contract, the copy of which, marked 
Cinthe bill, and the orjsinal designated Y, as an appendix te 
my answers. 2nd, and alse trom personal knowledge that | 
to any one else anil 
3rd, because I do hold and clam it as my evidence of the tow 
thousand dollar debt, with the interest, due me by the atoresa 


never surrendered the same to” Erwin of 


college, until the same ts liquidated. As to allevatioas concern 
inv the existing corporation of the Hluntsville Female Co 
and the present employment and occupancy of the property, a 
et forth in this parazraph, To beheve to be true from) commen 
rumor, and through my attorney 

lo the 2nd cross-interroyatory, he saith 

From personal knowledyve extending from 1854 to PS su 


aid corporation did always, and ino every way kaown to m 
officially and individually recoumize said agreement, marked ex 
hibit C, as legally and equitably binding upon it. To know th 
trom the following: The clection of myself as president on thy 

nomination of Turner, McCalley and Moore, the confirma 


mby them of UDsequ nt nomination of teachers, thre 
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Moore, according to the aforesud agreement, their public officia! 
recoznition on the commencement days and other times of the 
manazement of the aforementioned original lessees, aad their 
election of my successor on the nomination of said Turner, Mc- 
Calley and Moore, and also the fact that the aforesaid association 
were permitted to occupy the buildings, conduct the school and 
control the finances, without objection or hindrance. This an- 
swer pertains t> paragraph marked tit in amended bill. As to 
paragraph marked 5, | know the same from intormation derived 
from common rumor, when | was visiting Huntsville, and also 
trom members of party of the first part of the agreement marked 
in original bill exhibit C, and from my attoneys. As to para- 
graph 6 in amended bill, [ answer that my responses to tnter- 
rogatories in chief, and to cross-interrozatories one and two, | 
stated the facts as to the recosnition of the said azsreement, 
marked exhibit C in original bill, by said corporation, as lesally 
and equitably binding upon it; and it was, in) Consequence of 
this recognition, that [ was writing to consummate said purchase. 
lo the 3rd X interrogatory, he saith : 

That the tollowing persons constituted the Board of Trustees 
of the Huntsville Female College in 1857-5% and 59, and most of 
them trom its organization: Wm. Acklen, President, trom Hunts- 
ville, and from same place, S. W. Harris, Vice President, James 
Hl. Scruggs, Secretary, Thomas 8. McCalley, Wm. J. McCalley, 
W. HL. Moore, Joha W. Scruggs, Wm. McDowell, Theo. Lacy, 
Carlos G. Smith, Ben. Patterson, [ Windham, P. B. Robinson, 
George M. Everhart and 8. D. Hale; W. D. F. Sawriec, Nashville, 
Pennessee ; Thos. Midlin, Maysville; M. M. Hinckle, McMina- 
ville, Tenn.; R.A. Young, Lexington, Mo.; trom Madison County : 
Wim. Langtord, Arch. McDonald, Josiah Battle, Geo. R. Wharton ; 

Judze Moore, Florence; ant Judge Walker, Jacksonville ; 
40 and B \I. Lowe, New (Orleans, Lot. | KNOW most of them 

to have been trustees by repeatedly meeting with them as a 
member of their bo ly, and | say they were trustees by the au- 
thority in me vested as a witness in this Case 

lo the 4th X interrogatory, he saith : 

The contractors were D. BK. Turner, Thomas 5. McCalley and 
W. J. McCalley and W. Ht. Moore—the first named is dead, the 
last three living, I believe 

fo the $th X interrogatory, he saith: 

[tis simply impossible to recall, after the lapse of twenty vears, 
the numbers and estimates called tor —books and papers scattered 
or destroyed as the, have been by the events of ihe war, and by 
frequent removals 

[> the 6th X interrozatory, he sarth 

| make the same answer as [ did tor X interrosatory No. 5 
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To the 7th X interrogatory, he saith: 

That three hundred and fifty-seven dollars were paid February 
6th, 1856; and, onthe 21st of the same month and year, two 
hundred and ten dollars were also paid, jeavine the balance due on 
the tour thousand dollar debt, of three thousand four hundred and 
thirty-three dollars, with the accumulated interest. My means of 
information is derived from the partics from whom | purchased 
this lien or mortgage, and from the fact that so far as my know! 
edge is concerned, personal or otherwise, the above indebtedness 
still exists. 

lo the Sth X interrogatory, he saith: 

That it is due to me, and that it became on the dates it fell due, 
under the lien which | purchased, trom the said Turner, MceCalley 
and Moore, and that the recovery of the same was guaranteed to 
me by my purchase of the said Walson’s interest in the same, at 

the bankrupt sale of said interests, mate in Huntsville, made 
41 in the year 1376, and according to the allegations of my 

bill, the legal mode of presenting which [ am unable to do, 
uneducated as [ am in law. 

lo the goth X interrogatory, he saith : 

I have no recollection whatever of the contents of this report, 
or of the making of it. If such a report was made, it stated truly 
that on October Lith, 1857, the aforesand indeotedness of the 
lluntsville lem ile ‘ leve was th property » THe Ori rin i} con 
tractors, Turner, McCalley and Moore, because 1 did not become 
the purchaser of the same until December 17th, 18357 

To the toth X interrogatory, he saith 


It 


There 1s no claim other than my own. There was none me te 
“before or at the time the onginal or amended bill were tiled 


lo the pith X interrogatory, he saith: 
Thomas S. Met alley and W. H. Moore do not aim, so lar a 
| know, “an interest in said indebtedness,” and they did mot “clamm 


an interest in said intlebtedness” betore or atter the time the on , 
inal bills in this Case were filed 


fo the 12th N interrogatory, he saith 


* 


| remeniber a sult of some kind of another to which lf was mad 


A party, but of the nature of th ut | have no recollection what 
evel 

lo the 13th A interrogatory, he saith 

| purchased all their interests in th Hluntsville l-emale Coll 
as conveyed to them by their aforesaid contract with the trustee 
I deposited the orginal contract, with other paper cith the pore 
decessor of my present attorneys in Huntsville. In answer to my 
letter IskIng for it, my attorneys say that th ricrvinai has becn 


muslaid, as they are unable to produce i 


$2 To the 14th X interro 
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LT did. 

lo the 15th X interrogatory, he saith : 

Twenty-seven thousand dollars, payable as follows: Five thou- 
sand dollars in hand, with interest from July Ist, 1859; and four 
thousand dollars tst October next following; four thousand doi- 
lars October Ist, 1861; five thousand dollars October Ist, 1862, 
and five thousand dollars October Ist, 1863. 

To the 16th X interrogatory, he saith: 

‘Thirteen thousand dollars. 

To the 17th X interrogatory, he saith: 

There were due me November 24th, 1865, fourteen thousand 
dollars, with accumulated interest. 

fo the 18th X interrogatory’, he saith : 

‘There was. 

To the 19th X interrogatory, he saith: 

It is not. The copy referred to gives the payment for October 
ist, 1662, as tour thousand dollars, while the bond calls tor five 
thousand dollars for the said date. I deposited the orginal of 
this contract also with the predecessors of my present attorneys 
in H{untsville, and, as with the former contract, my attorneys say 
that they are unable to produce it 

To the 20th X interrogatory, he saith: 

I have replied to this in the above answer. I have neither the 
original or the copy of it in my possession. 

lo the 21st X interrozatory, he saith: 

I delivered to Erwin all the personal property and the 

43 use of the lease, but did not assizn or deliver to him the 

original contract between Turner, McCalley and Moore 

and the trustees. I did take their notes or bonds with personal 

security. The names of the sureties were, John W. Scruggs, 

James H. Scruggs, A. HH. Ellett, A. J. Eslinger, R. J. Kelly, 5. 

W. Harris, John M. Eldridge, Joha B. Trotman, W. Hl. Nance, 
John W. Cooper. 

To the 22nd X interrogatory, he saith: ((siven 23rd } 

I did, at or about that time. | 

lo the 23rd X interrogatory, he saith : 

The other two had been paid 

To the 24th X interrogatory, he saith : 

litteen thousand dollars, with interest. None cash in’ hand 
All on time 

Lo the 25th X interrogatory, he saith: 

[he two notes, one for three thousand dollars, the other for four 
thousand dollars ani interest thereon, and fifteen hundred and six 
teen dollars on the note due October ist, 1860. | owe them noth. 
ing now. Lhe rest has been equitably settled. 

lo the 26th A interrozatory, he saith: 
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The indebtedness referred to, as stated in my bill, has been set 
tled. I owe Turner, McCalley and Moore nothing whateve: 
To the 27th X interrogatory he sath 
There is none to be held, as the remainder due on the aforesaid 
notes has been settled. 
To the 28th X interrogatory, he saith : 
I have nothing with which to pay an obligation already settled 
To the 29th X interrozatory, he saith: 
44 Real or personal property worth perhaps ten to eleven 
thousand dollars—munus five thousand dollars of liabilities 
lo the 3oth NX interrogatory, he saith : 
None. 
lo the 31st X interrogatory, he saith: 
They might have been solvent, but several of them were pon 


men, OF did not hold their propery 
fo the 32nd X interrogatory; he 
I did rely on one or two of them, 


in their own names. 
saith : 
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| have no answer to make. a I did not act upon any speci 
representation made by the aforesaid board of trustees. | beg to 
‘ reter to my answer to interrogator nehieft No. 19, which, as 
far as pertinent, | make to this inter: ators 


but I had but little confidence 
inthe pecumary ability of all the rest, and in some none whafeves 
lo the 33rd X interrozatory, he saith : 

He did accept the original contract, the evidence of the lea re 
lerred to above. 

To the 34th X interrogatory, he saith : 

It did constitute a part of what I sold Erwin for twenty-seven 
thousand dollars; but it was not assizned to him in any manne: 
that would preclude my power of realizing the said indebtednes: 
to me by him, for the sale of this same hen, or the rest of the 
lease and interests solid, in case he or his sureties fauied me 

To the 35th X interrogatory, he saith: 

To answer this question, I must say, first, that the lease, with 
its claims, privileses, &c., did not amount to more than halt the 
values which I sold tothe said Erwin’ Whatever there was, ther 
fore, in the lease, which could secure m:, or whatever there was 
of resp msibility in the s Irciics, [ relied upon for the tinal pray 
ment of what was justly due me; nor did [ intend to surrender 
one jot or tittle, 1 lease or lien, that would debar me from reat 

izing my claims — personal surcties failing: me 
45 lo the 360th X interrogatory, he saith 
He did 

Po the 37th X interrogatory, he saith 

It 1s true 

To the 38th A interrogatory, he saith 


\ interrogatory he saith 
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My answer above must be my answer to this cross-interroza- 
iory in part, but to conform myself to the request that [ answer 
fully, [ add that the last meeting of the board of trustees which | 
attended was in August, 1859, in the upper room of Judse Hale's 
or Judge Moore's law office. The trustees present as well as | 
can now recall them, were the following: Wm. Acklin, 5. W. 
Harris, James H. Scruggs, Joha WV. Scruggs, William McDowell, 
Thomas S$. McCalley, W. J. McCalley, Theo. Lacy, Carlos G. 
Smith, P. B. Robinson, W. Ht. Moore, and 5. D. Hale. The nom- 
ination of A. R. Erwin, as my successor, made under original con- 
tract, was confirmed. The sale of the lease of Turner, McCalley 
and Moore to me, and my sale of same lease, with my other prop- 
erty, to Erwin, was, I am pursuaded, uaderstoo! by every trustee, 
and the new appointment was made, in conformity w.th the said 
sale and transter. There was not the slightest intimation ex- 
pressed or implied, that the trustees did not regard their original 
contract as of bindiag force, anl all subsequent operations under 
it as equally SO. 

To the 40th X interrogatory, he saith: 

thomas S. McCalley had nothing to do with it, save as 

40 a matter of courtesy an] fair dealing, to answer in writing 

what he had before only spoken in approximate terms 

This answer was endorsed on said paper, same day of writing of 

the note—namely, June 26th, 1853. I do not know who were 

present. I did not sec him write the endorsement. [ know he 

wrote it by the handwriting, with which I am as tamiliar as I am 

with my own. The second clause of this interrogatory [ do not 
understand. 

To the 41st X interrogatory, he saith : 

I got possession of it June 26th, 1858, and it has remained in 
My possession ever since. 

To the 42nd X interrogat ry, he saith : 

I did sell the said erwin the said lease, debt and lien, but I did 
not convey the said lease, debt and lien, in any way, or at any 
time, that excluded me from the recovery of the money due me 
by the said Erwin for the said lease, debt and hen. 

To the 43rd X interrogatory, he saith. 

It is true that my private library and cabinet, my fire arms, fam. 
ily paintings, silver castor, and private personal articles were ex- 
cepted in the sale, and the only things specifically excepted in the 
aforesaid contract of bargain and sale, in as much as selling furnt- 
ture ¢ masse, wt was prudentially proper to designate in the con- 
tract the articles I intended to remove. 

lo the 44th X interrogatory, he saith : 

In March, 1854, I received trom Turner, McCalley and Moore 
a letter in effect proposing to nominate me for the presidency of 
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the Bascom Female Institute at Huntsville. 1 agreed to become 
a candidate before the trustees, and was elected. In July or Au- 
gust of the same year, | reached Huntsville. The college, or, as 
it was then called, the institute, was not quite finished 
47 It was completed early in September of that year, and the 
school was duly opened. ‘The first: year I served as presi 
dent for a salary. Mrs. J. H. Childs was vice-principal, and in 
charge of the boarding department. ‘The number of boarders was 
small and unremunerative to Mrs Childs, and the number of day 
scholars was not large enough to make the income from = tuition 
more than sufficient to pay salanes and incidentals, and my im- 
pression is, Turner, McCalley and Moore tell behind that year. 
At all events, they were anxious to free themselves from respons: 
bility, and desirous as I was of having the entire control of the 
establishment, and preferring to take risks in order tu have such 
control, 1 was induced to rent, the boarding department on the 
same terms they had charged Mrs Childs the year previous, and 
a certain small per cent., the precise conditions of which I do not 
recall, on the tuition fees, and to act in their stead in the payment 
of teachers, incidentals, &c. This arrangement continued tll ist 
July, 1858. For one or two years my income was very small, and 
had it not been for the fact that my servants, in part, belonged to 
my wife, and my engaging largely in the sale of pianos, and 
other means of adding to my income, during my years of renting, 
the results might have been disastrous instead of successful, as 
they were. Previous to the termination of the last annual lease, 
July ist, 1858, | purchased from the said Turner, McCalley and 
Moore their entire interests and unexpired term of their lease 
from the trustees. For many reasons, | preferred the annual rent, 
but the value of the lien of four thousand dollars was so apparent 
to me, cither in the event of payment made, or foreclosure for 
non-payment, that I determined to accept the proposition made 
to me, by the aforesaid parties, and onthe tst December, 1857, 1 
became the purchaser of the same, as set forth in my bill. The 
illegality of the said lease, in any manner or shape, had never 
been suggested by any act of the trustees. On the contrary, they 
evidenced their pood faith in the said instrument by such acts as 
the following : A—their confirmation of the nomination 
48 of teachers, made by lurner, McCallev and Moore. B 
the appointment of pupils to be educated gratuitously, un 
der their contract with these parties. C appointment of times 
and occasions, and ayents for raising money with which to meet 
their obligations to the aforesaid lessees. Such an occasion was 
the event of my imauguration, September, 1854, at which time 
the Rev. Jno. B. McFerrin and P. B. Robinson made speeches tn 
behalf of the trustees for the evident carrying out their contract 
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with the aforesaid parties. [J-—-their attendance as a body at the 
commencement of the said institute or college, conducted as it 
was under the said contract, by the said Turner, McCalley and 
Moore. E—their permitting the said Turner, McCalley and 
Moore to conduct the institution as provided for in- original con- 
tract; to receive and disburse and appropriate its income, and by 
every act of theirs known to me, of an official or private charac- 
ter, they corroborated their original action in leasing to the afore- 
said parties, and they sustained and aided, so far as I could see, 
the work the latter had committed to them in the said contract. 
I’—and finally, by the last meeting of their body which I at- 
tended, in August, 1859, when they ratified, as my successor, the 
nomination of A. R. Erwin made under the original contract, anJ 
this they did with the facts patent to cach and all, of Turner, Mc- 
Calley and Moore's sale of said lease to me, and my sale of the 
same to the said Erwin. Oda the faith of such recogmtion of the 
legality and validity of the original contract, I became, as before 
said, the purchaser of the same. This purchase not going into 
effect till July ist, 1858, [ only reaped whatever benefit accrued 
therefrom for one year. During this year, my religious convic- 
tions became unsettled, and I finally determined to enter the Epis- 
copal Church, cost what it might of discomfort or disap ointment. 
[ first sold a half interest to A. R. Erwin, hoping that I mirht be 
connected with the college in some way, and yet become a mem. 
ber of the church I preferred. But finding this impractica 
49 ble, the said A. R. Erwin agreed to rescind the aforesaid . 
contract, and become the purchaser of the whole, I agree. 
inz to reduce the estimated value of the property under negotia- . 
tion from twenty-eight thousand dollars to twenty-seven thousand 
dollars. These twenty-seven thousand dollars covered all furni- 
ture, fixtures, &c., belonging to me, improvements made by me 
i buildings and grounds, and the lease in question. The lease’s 
value being less than half of the total value, and therefore not 
containing within itself sufficient guarantees for. the payments 
stipulated, [I asked for personal endorsers jut the loag kst 
given was unasked by me-—one or two good names would have 
been quite satisfactory isut this array of sureties, for some reas 
ons doubtless justinable, was made and heralded abroad. I never 
shall forget the sense of the ludicrous which [ experienced when 
lwith names, the commercial 
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[ tirst saw these notes bespangle 


value of which, in some cases, to say the most, was exceedingly 
limited. The note that tell due October Ist same vear of said 
saic, was paid some time in that month. The note falling due 


October ist, 1860, I tra led oft It was paid, 1 am informe! 
Phe remaining notes, calling tor fourteen thousand dollars and in 


terest, are yet uapard—the eadorsers all bankrupt or too poor to 
” ‘ 
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pay anything. My only recourse for securing payment, in part 
even, is by recovery of my inalicnable interest in and right to the 
len atoresaid, and as ts set forth in my bill, the evidence of which 
clam, inthe form of the written contract, a copy of which ts 
marked exhibit “C" in my bill, | never delivered to the aforesaid 
Erwin, or to his successors, or to any other party whatever, and 
the same has been held as such evidence to the present time, 
and the original of which is herewith appended, marked “4 
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Articles of agreement and contract made and entered into this 
—day of December, A. D. 1852, by and between Damel 5. 
Turner, Thomas S. McCalley, Willram J. MeCalley, William Hi. 
Moore, of the first part, and the Trustees of the Bascom Female 
Institute, of the second part, all of the county of Madtson in the 
State of Alabama : 

Witnesseth, That for the consideration hereinafter mentioned, 
the parties of the first part hereby promise, covenant and agree to 
and with the party of the second part in manner and form following, 
that ts to say, that they, the said parties of the first part, will, at 
their own expense, undertake and have constructed the building 
for sald Bascom Female Institute according to the plan prepared 
by George Steele, three stories high, and bearing the names of 
thirty-one and thirty-two on the margin and date of the 22nd of 
November, 1852, with the specifications thereto*attached, signed 
and dated as aforesaid; andas said burlding ts designed for a board 
ing as well as day school, the said parties of the first part also 
bind themselves to erect and furnish suitable kitchens, smoke 
house, servants’ rooms, store rooms, bath roems, and all othe: 
buildings, so as to have every necessary building and improvement 
to adapt the whole to a complete “day and boarding school,” and 
that they will have said buildings so far completed by the tst of 
September next, ISS 2, as to accomodate not less than 100 pupils, 
and if the said buildings and improvements should not be finally 
completed by that time, the same shall be finished so soon there 
after as practicable. The said parties of the first part further stip 
ulate, promise and agrec, to procure suitable furniture for said 
building, also books, globes, charts, maps, musical instruments, and 
a philosophical and chemical apparatus, to be worth in all not le 
than twenty-five hundred dollars, in addition to the amount ne 
essary for the erection and final completion of said building 

[hey also obligate themselves to enclose the lot upon which 


5! the buildinss are to bé@ crected ina permanent and substantial 


manner, and at the samz time: to ornament and beautify the 
grounds, for and in consideration of the premises, the sain 
parties of the first part covenant, promise and agree to and with 
the said parties of the first part, in mannerand form following, 
that is to say: the said parties of the second part will and hereby 
do transfer and assign to the said parties of the first part, thet 
heirs, executors,’ administrators, and assisns, all the improve 
ments, of every name, kind and descriptioa, now on the sard lot, 
in the town of Huntsville, on which said bulidings are to be erected, 
absolutely ; also all tuads now due and which may hereatter be. 
come due; also all funds on hand which have not already been 
appropriated by the board otherwise; also all tunds, books, or 
other property, which may now be collected or subscribed, or 
hereafter be collected or su scribed, to or tor the said institute, ex- 
cept so muchas may hereatier be subscribed, donated, or bequeathed 
to said institute as a “preachers and benevolent fund,” and the 
trustees of said institute, being the partics of the secoud part, 
shall use all such means to secure and collect the same as the said 
parties of the first part may prescribe, provided, that in no event 
shall the said parties of the second part he heli liable for any costs, 
or expenses which may be iacurred ia the collection of the sume 
when acting under the direction of the said parties of the first part, 
as aforesaid; that out of the subscriptions, collections, dues, Xc, 
the said parties of the first part shall frst pay off and discharge 
the balance now due, of hercatter to become due, to George Stecic, 
tor the purchase of the lotcn which san! buildings are to be erected, 
and the said parties of the second part turtner Covenant, prowmise 
and agree to pay tu said parties of the first part, their heirs, ex 
ecutors, administrators, or assigns, the further sum of four thous 
and dollars, to be paid them as follows: oae thousand dollars to 
be paid them on or betore the Ist day of September, 1853, and 
three thousand dollars to be paid on or before the fst day 
52 of January, 1854, and it said sums should be pail as they 
respectively become due and payabfe, they are to be re. 
ceived without interest, and it 1s expressiy understood, covenanted, 
and ayreed by the parties hereto, that said party of the first part 
is to have and retain a hen on said lot, buildings, and furniture, &c., 
for the payment o! said sum of four thousand dollars. And it ts 
further covenanted and agreed by the parties of the first part, 
that they, the parties of the second part, may extend the pay. 
ment, of the four thousand dollars aforesaid uatil the first of Jan 
uary 1860, the interest being computed and payable annually 
thereon. And it is further covenanted and agreed by the parties 
hereto, that if the said sum of four thousand dollars, or any part 
thereof, or any interest thereon, shall be unpaid on the first of lan 
uary, 1860, the said parties of the fest part may, at any time 
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thereafter, by giv.ng thirty days notice in a newspiper printe loan 
the towa of Huntsville, proceed ty sell to the Niynest bid der toi 
casi, said lot, buildiags, turniture, books, Charts, maps, dpparatus, 
musical instruments, W-., to pay vif said four thousand dollars and 
interest, Or SU much as May De due as afores ud, w.th the custs of 
sale, &c. But itis expressly uaderstood, covenanted and ayrecad 
by the parties hereto, that if sand property sh mid ever be sold, 
ls aforesaid, the purchaser oF purcilasers at said sale can take no 
authority or control over sl f propercy, or mitertere in any manner 
with Che possessioa, Use oF ENjoymmeat of the said party of the 
first part, their heirs, executors, administrators Or assis, to sand 
property, until after the first of September, 1878. 0 Aad the said 
parties of the secoad part further Coveuant, pProulise, Ail ! aPrce lo 
transter and assign to the said parties of the Hirst part, ther heirs, 
executors, administrators an! assigas, the exclusive coutrol, and 
entire and compile.e ownership, a »sulutely, over the finances of 
said institute, whether the same shall consist mm momes arising 
from tuition, or trom any other source, except the picachers and be 
nevoleut tund afore said, lor the term ol cipyhtecn yeats, Com 
53 mencing onthe Ist day of September, 1853, subject alone 
tu the qualincation and restricuouas heremafter mentioned 
It is stipulated and agreed that the rates of tuition shall be and 
remain Cie S$ainc a5 tihvse eslaDilsNe.l curing the last) Session of 
did iNstituie, fer the term of eighteen years aforesaid, unless 
Changed Dy the cuilse.il and ayreemenut of both parties hereto. 
that tne said parties of the first part shall have the exclusive 
right, tor and during said term of Years, to Chouse and nominate 
to said trustees of said institute for their clectioa, the pre ident on 
principal of the same, together with ail subordinate profess TS, 
dssistints or tutors, and their respectiv, duties shall be assigned 
them by the parties hereto of the frst: part, aided by the presi 
dent, and in every case of failure or refusal to coufirm a nomina 
tion so made, the ayes and nayes shall be spread upom the min 
utes of said board. /rovided, that in no event shail any one be 
nominated for the office of pies. dent ce partie pra Wiles is thot, al 
Lie time of Ins nouaation, 4&2 mene! of the Methwo.iist biscopal 
Church, souta ss Tt is also stipulated and agreed that said presi 
aent of principal, and all in sub rdinate st tions, Siall be labile to 
removal from office only by said parties of the first part, with the 
concurrence, conseat and agreement of the said parties of the sec 
oad pari, but n>» dppecation for removal shall be entertained by 
said board of trustees in the absence of due notice to the adverse 
party of a distinct charge, accompanicd with specications, turns sh 


™ 
ing, in the most intelligible form, the grounds upon which the ap 


plication is made. It 15 also stip slated and aysreed, that the ses 


ions an? vacations shall be aad remain the same as heretofor 
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established, until changed by the mutuai agreement of the par- 
ties to these presents, that the different branches of education 
taught in the institute shall be the same now taught, with such 
changes, alterations or additions as may hereafter be agreed upon 
by the contracting parties hereto. It is also stipulated and 
agreed, that the board of trustees of said institute shall retain 

the legal title to the lot of ground and the building to be 
4 erected thereon, together with the apparatus, furniture, 

books, charts, maps, globes, and musical instruments, Xc., 
and at the expiration of the said term of eighteen years, shall re- 
sume the entire use and control over the same, subject alone to 
the stipulations, covenants and agreements above specified. And 
the said parties of the first part covenant, promise and agree to 
keep the buildings and all the other property, belonging or ap- 
pertaining to the same, in good tenantable repair, and under 1n- 
surance, and at the expiration of the said eighteen years to return 
the same in good order and condition, saving and excepting such 
losses and injuries as may occur by fire or other providential dis- 
pensations, and the lapse of time, subject alone to the provisions 
aforesaid. It is also stipulated and agreed, that the said parties 
of the first part shall have power to erect such other buildings on 
said lot as may be agreed upon by the contracting parties hereto, 
and upon such terms and conditions as they may agree to. And 
said parties of the second part herein and hereby release and re- 
linquish, for and during said term of eighteen years, all mght 
which they may have to erect any buildings, or place anything 
else whatever, on said lot, except by the consent and agreement 
of the parties of the first part. It is also further stipulated and 
agreed, that for and during said term of eighteen years, said par- 
ties of the second part shall have the nght of entering as many 
as three scholars gratuitously in said institute each session, and 
that the Tennessee Annual Conference of the Methodist Episcopal 
Church, South, shall also have the same privilege of entering as 
many as five pupils in said institute, each session, for said term of 
eighteen years, and said pupils, selected by said party of the sec- 
ond part and said conference, shall be subject, in all cases, to the 
confirmation of the said party of the first part, their executors, ad- 
ministrators or assigns, and such pupils are to be taught in any 
and all the branches taught in said institute, for which they may 
be prepared, except the ornamental branches, modern lan- 
guages and music. And it ts understood and agreed, that 
in the event of a tailure upon the part of said conference to 
select and send the full number of pupils, as aforesaid, then the 
parties of the second part shall have the right to fill said number, 
for said conterence, subject to the same _ restrictions aforesaid. 
And itis herein and hereby expressly understood and agreed 
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that if for any cause, not within the control of sa | pasty of the 
lirst part, the exercises of said institute should be suspended 1 
cease, during any portion of satd eighteen years, then, and in that 
event, during said suspension of Said exercises, said party of the 
first part shall not be compelie | to educate said pupils above pro 
vided lor, nor shall they be ¢ ompelic !, durin , said s ISPCHStOn, ti 
pay the president of sard institute the full amount of salary here 

inafter spc cified and agreed to be paid him. And if’ at any tim 
during said cighteen years the town of Huntsville should tall 
within the limits or bounds of any other contereace of said Caurch, 
then, and in that event, such conference shall have the same 
power and right thatis herein and hereby secured to said Ten 

nessce Conterence, trom and alter the time said town of Hunts 

ville shall be placed within the limits of said conterence, and the 
rivhts and privileges above secured to said Lennessee Coaterence 
shall then be annulled and revoked. It is further stipulated and 
avreed, that the said partics hercto of the first: part shall pay 
semi-annually the president or priacipal and assistants, professors 
and tutors their respective salaries, and that they shall not pay 
the president less than fitteen hundred dollars per annum. bos 
the full and c mplete performance of these presents, covenants 
and agreements, the parties tu these presents do hereby bind 
themsclves jointly and severally, and the contract entered into be 

tween the parties hereto on the jist August last is hereby re 

scinded and revoked. In witness whereot, they hereto subsernbe 
their names and aifix their seals the day and year first above 

written, in duplicate, 


) D. B. TURNER, Seal 
THOMAS S. MeCALLEY, Seal. 
W. J. McCALLEY, Seal 
W. HH. MOORE, Seal 
WILLIAM ACKLEN, Seal. 


Presth uf of the froard | f Lrustee 5 


Attest, Joun B. Trorman, Se relary. 


STATE OF ALABAMA—MApbiIson Counry, = ss 


Ihis day personally appeared betore me, Smith 1). Hale, a 
Justice of the Peace in and for the county and State aforesaid, 
Vaniel B. Turner, Thomas 5. McCalley, William J. MeCalley, 
William H. Moore, William Acklen and John B. Trotman, who 
cach aknowledged that they had sev erally sisned and scaied the 
loregoiag deed on the day of its date, tor the purposes and uses 
in the same expressed—the said Acklea in the capacity of Pres 
dent, and the said Trotman as Secretary of the Trustees of Bas- 
com Female Institute. 
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Given under my hanol and seal this 25th day of April, 1555. 
SMITH. D. HALE, J. P. Seal. 


The foregoing azreement was delivered into my office tor reg- 
istration on this 2nd day of May, 1855, which was duly done 1a 
Deed Book A. A., page 126, ef sequitur, the same day. 

FERDINAND L. HAMMOND, 
Fudsze of the Probate Court, Madison County, Alabama. 


57 “EXHIBIT Z.” 


Mr. McCailey : 

Please state the amouats puid you by the trustees on 
the indebtedness which the association has transferred to me 
—also the times the payments were male, and by doing so you 


will oblige, yrs truly, 
26 June. G. M. EVERHART. 
kendorsed : 
Feby. 6, 1856, Kee'd of J. H. Scruggs, Treas., $357.00 
'' 2,0 * o< +6 oe $210.00 
Five hundred and sixty-seven dolls. $567.00 


Paid on the $4,000.00 debt as named in the contract—June 
26th, 1958. 
“}), DD.” PHOMAS S. McCALLEY. 


58 UNtIrep STATES OF AMERICA, 
Le ASTERN District OF WISCONSIN, — Ss. 
[, Joseph V. Quarles, the commissioner named in the annexed 
conunission issued out of the Circuit Court of the United States 
for the Northern District of Alabama, in equity, and also named 
in the written stipulatioa hereto annexed, do hereby certify, that, 
by virtue of such commission and stipulation, [ caused the wit- 
ness, Geo. M. Everhart, to attend betore me at my office, in the 
city and county of KRenosha—that [ thereupon duly cautioned and 
swore the said witness to testify the truth, the whole truth, and 
nothing but the truth, relating to said cause, and thereupon pro- 
pounded the several interrogatories and cross-interrozatories 
hereunto annexed, to said witness, and caused his several answers 
to said interrogatories and cross-interrogatories to be reduced to 
writing, by said witness, in my presence, and caused said witness 
to subscribe the same, after having caretully read the same to 
him. I further certify, that the two paper writings hereto at- 
tached, marked exhibit “Z" and “Y" respectively, are the iden- 
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tical original papers produce! by sud witacss ta coanection with 
his testimony. I further certify, that Lam not related by kinship 
or otherwise to either of the parties in said cause, am not of coun- 
sel nor attorney for either of sant parties, nor am | in any way in- 
terested in the event of said Cause named in the caption hereto. 
Dated Kenosha, Nov. 26, 1878. 
My fee, $30. JOSEPH V. QUARLES, Comp. 


59 DEPOSITION OF THOMAS »s. McCALLEY. 


In the Circuit Court of the United States for the Northern Dis 
trict of Alabama. 
GGEORGE M. EVERHARI! 


t's. 


fue Hounrsvitce FemMace Courece, | ror 
ae a ie ; In Equity. 
GeorGe W. I. Price, , 
MasrHa 1. Rison, 
Myra J. ERWIN AND OTHERS. } 


The defendants in this cause are hereby notihed, that the com. 
plainant desires that all the evidence to be ad duced in the cause 
shall be taken orally. 

September 20th, 1578. LL. W. DAY and 

HUMES & GORDON. 
Solicitors for Complainant. 


service of this notice acknowledyed, September 2oth, 1878 
WALKER & SHELBY, 
Solwitors for Defendants 
D. P. LEWIS, 
of Counsel for College, and Rison and triwin 
BRANDON & JONES 


It is ordered, that three days notice of the time and place of ex 
amination of witnesses in this cause, shall be yiven by the res. 
pective counsel or solicitors, to the opposite Counsel or solicitors 


or parties. JAMES H. BONE, 


/:xaminer. 


The detendants in this cause are hereby notified that the depo. 
sitions of Thomas S$. McCalley and William H. Moore, witnesses 
for the complainant, will be taken before James Hl. Bone, exam 
mer, on Wednesday, September 25th, 1875. 

The deposition of said Thomas 5. McCalley, to be taken at his 

residence, near the city of Huntsville, Alabama, com 
OO mencing at tt o'clock A. M., and that of said Wilham H 
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Moore at the office of said examiner, in the United States court 
building, in said city of Iluntsville, State of Alabama, com- 
mencing at three v'clock P. M. 
September 21st, 1878. 
L. W. DAY and 
HUMES & GORDON, 
Soltciters for Complainant. 


service acknowled sed, September 21st, 1575. 
WALKER & SHELBY, 
Solwiters for Defendants, 
D. P. Lewis, 
Svltciter fvr Defendants, 
BRANDON & JONI. 


This the 25th day of September, 1873, being the day set for 
the examination of Thomas 5. McCilley aal Won. H. Moore, 
witnesses in behalt of complainant, and it being showa that wit- 
ness McCalley ts physically unaole to appear betore the exammer, 
by reason of sickness, therefore, on account of sand sickuess, and 
with the consent of tne solicitors ta this cause, the examination of 
saul witnesses ts Continued until Saturdiy, Septembder 25ih, 1375. 

JAMInn H. BONE, Examiner. 


Saturday, September 238th, 1878. This being the day to which 
the examination of the witnesses in the above and toregoiig ctuse 
was continued, betore me, James H. Bone, examiner for said 
court, at his residence near the city of Hluntsville, ia said North- 
ern District of Alabama, appeared Thomas >. McCalley, a witness 
for the complainant aforesaid, and sa:d witness being by me first 
duly sworn to testify, in said cause, was examined by L. W. Day 
and Humes & Gordoa, solicitors tor tae complainant, and in the 
presence of David P. Lewis, Brandon & Jones, and Walker & 
Shelby, solicitors tor the defendants. 

Whereupon said witness deposes and says : 


O41 DiPOSITION OF THOMAS MceCALLEY. 


[am acquainted with the parties to this suit, except the heirs 
of the late Rev. A. R. Erwin, deceased. | am the Thomas 5. Me- 
Calley mentioned in the agreement and contract betweea the 
Huntsville Female College and Thomas 5. McCalley, William J 
McCalley, Daniel B. Turner, and William H. Moore, made an ex 
hibit to the original bill in this cause. [he revenue or subscrip 
tions arising from what was termed the preachers’ and benevolent 
fund was reserved by the trustees of the colleze im said contract, 
from which they proposed to pay oft the four thousand dollars, 
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secured by said mortgasze upon the college property, and the said 
fund Was CXpressly reservca Uy stil COMtiact rom tran ch lDid ct 
signimeat to inyself and ssuchkites, for tiie purpose of Paving oll 
said mortsage for four thousaad doliars. This was deemed by 
the board of trustees a reasoudlie rescrvat: mM, «hill Would toc ami- 
piv sulficient to meet and pray’ Ol! Salad tour thousand doilar deb 
Mys lf and associates cid COMPS Witih ail th LCriis, Comcitieains, 
stip lations, Covendanis, aud avrecmecills, Mibkdosc dl Upon, | As 
umed DY US, MI sala Comiract with said truste Presume that 
the furmiture, Maps, globes, Musical lastruments, philosoohteal 
and chemical apparatus, placed im said collese baildiag in pursu 
ance of said Coutraci Dy ihhy's if and sasd Duras William MI. 
Cailey, 4&0 \l pore, Cust Vetweeil AVE al IN thousand cdhoilas 
One piano alone, accordiug to my recoliccuon, Costing emsht hun 
dred or one thousand Goilars., | ilh BRO. «cll dviC 3 PTh.owW i. << i) 
itemized statement of the cost of sald musical ins ruments, & 
bocause ail ol ihhy books. cl unis, I Ceip : in | prtp , ati 
to ta ume were Gestroved during the late was A sonal Weil 
me or Cottase, and a kitcuea, and perhaos a servant room or two 
were aii tHe buildings that were on said iot at the date = of ul 
contra he ti} V were ali old and cxtrenr \ dite rcnt li 
Vaiuc of the whole matertal in the bu it) mi on th if 
OZ were not worth exceediiy five hundred Gdoilars, and th 
said colleve had no other material on hand at the date of 

aid Contract, as far as | recollect. WVe got no part of the build 
lay or othier material by said contra Very little or no mon 
Of any CoMsequence Was Come ted bY ty ei oor co-contractot 
irom th SUDSCTIP ION ist and vouuntary suo rittp ns aiter th 
date of ud Comract with satd trustecs, anid which yY sand con 
tract, was transferred and assigned to said contracto: I hie 
amount of th UDSCrip iow on til ation tists, 4 pata 
and otherwise, which b md Compact was transferred and as 

mai) tO sald coniractul Wil i.) ik et mand cd irs ti 

md, Dad and GOoUupUU suoscripouons ne nwiich on aly vtit 
SIN lousaad Olas Was rediizel i meaderab portion cif 
whica, according to my recodectiou hkd Deen ed DY sa 
trustees Defore the execultod Ob saii Comifa Divs ediraery tive Pin 
Vedrs OL the wat I sh uuld not Consider tue an | Vaius of 
the TIuntsville Female College property, for the sar enehteen 
yea case, worth Dut inttie Ud anyvtainyg bevond the amount me 

inly expended in repairs and msurance. | Nn make no 
ma tthe mcone or prout made « ‘the htieen i! 
lrom the tuition and boarding partment of said collece 1) 
Irwin, wh Mrolled the tution and boarding department of 
co efor a short time, | am toid ven br. WA 

mor SU lod ud Irwin 1G , i t1) mie fo at eit 
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became a bankrupt; therefore, as well as from other sources of in- 
formation, I conclude that the profits and income arising from the 
tuition and boarding department, from said college, must have 
been very insignificant, and besides, the present board of trustees 
have leased or assigned to the present president of said college all 
of said college property and the profits and income from the tu- 
ition fees and boarding department for the payment annually by 
him of the insurance on said property and repairs to a certain 

amount. Myself and associates were very anxious to es- 
63 tablish at Huntsville a female school ot high grade. We 

were all citizens of Huntsville or vicinity, and engaged in 
business. We were all members of the Methodist Church, under 
whose patronage the college was, or at least some of our families 
were members of said church, and we desired to see it prosperous, 
and we saw po other means of securing the erection of said col- 
lege building except by the course pursued, and at that time my- 
seit and associates were men of large resources. Thirty-five hun- 
dred dollars was the purchase money paid for said lot, and it was 
paid out of said voluntary subscriptions. Myself and associates, 
according to my best recollection, paid for the erection of the 
buildings and other improvements put upon the said lot, in pur- 
suance with our contract with said trustees, about thirty five thou- 
sand dollars, perhaps more. I cannot furnish a statement, item- 
ized, or an account showing the amounts paid out for the erection 
of said buildings, &c., or receipts for the same, for the reason that 
all my books, accounts and papers connected with said business 
were destroyed during the late war. I was the agent and treas- 
ure: for myself and associates, and kept all the papers connected 
with the same. Five hundred and sixty-seven dollars was paid 
on said four thousand dollar debt; three hundred and sixty-seven 
dollars of which was pari 6:h day of February, 1856, and two 
hundred and ten dollars 21st day of February, 1856. The paper 
herewith attached, and marked “exlubit DID,” ts in’ the hand- 
writing of said Geo. M. Everhart. Its true date is the 26th day 
of June, 1858, and the endorsement on the back thereof is in my 
hand writing. I do not know whether a similar statement to that 
endorsed on the back of “exhib:t marked DD” was furnished 
said Everhart at the time ot his purchase from us or not, but pre- 
sume it was. But this endorsement on “exhibit DD" was fur- 
nished said Everhart 26th day of June, ISSS It is utterly IMpos- 
sible for me to say what amount was secured by myself and co- 

contractors from all sources of the transfers and assign- 
O4 ments made to them by said contract, all our papers, ac- 

counts, and receipts in reference to the same having been 
destroyed, as aforesaid, and of course I can give no itemized state- 
ment of such receipts. Owing to the fact that all the receipts, ac- 


iy 

counts, etc, belonging to myselt and associates, Connected with 
said colleve, have been destroyed, itis imposible for me to say 
the exact amount paid us by sail Ieverhart, bat we did transter to 
said Everhart all our rights and interest in said coatract. The 
allegations in parayraph 15 of the billia this Cause are true, as 
far as | am able to state of my own kaowledze, in the abseace of 
all books, papers, etc., referring to the same. 


The examination of the witnesses by the solicitors for the com- 
plainant having been concluded, he was cross-examined by the 
solicitors tor the defendant, whereupon he turther deposes and 
says: I have alrea ly stated that the said contract made by said 
trustees with myself and others shows that the said trustees re- 
served to themselves ali moneys subscribed to what was known as 
the preachers’ and benevolent fund; and, about the time seid con- 
tract was executed, it was generally said and understood amony 
the trustees that from that source they would realize and collect 
cnough to pay ort said tour thousand dollar debt. | kaow this to 
be a tact, because 1 was a member of the board of trustees, and 
Was intimate with them — [he facts stated already by me with re 
gard to the reservation 1a said Coutract of said preachers: and be. 
nevolent fund, are stated oa ny own knowle be. My reasous tor 
believing the reservauon ol said tund tor payimeat of said tour 
thousand dollars was based upon the fact, amonyst others, that 
the payment of said sam would secure the educational interest of 
the Methodist Church, property worth, perhaps, torty-five thou 
sand dollars, or more sand the church was numerous and 
wealthy ; most of trustees were zealous members, or advocates of 
said church, and generally expressed their opimon that said sum 

to pay otf said dept of tour thousand dollars could be 
05 easily raised in that way. My means of knowing that my 

self and associates did comply with ail the covenants, ete 
of said contract on our part, are, that l was one of the parties 
mysell, aud was acting ta tae accompiy Hhincnt of these obtects 
and all the money to pay for the same passed throush mv hands 
All the subs« hiption iisvs transierred to ny cil and ass ciates Dy 
said trustees were place | in my hands aad custody, and 1 became 
familar with them, and my rec dicction a) to the amounts col 
lected from the same is a recolicctiod trom 4 very intimate con 
nection with the same, and a pc bidlary’ interest in the same Bit 
as to the exact dates, amounts, and names of the subscribers, as 
to that | am unable to state for the reasons belore given, the los 


t books and papers. IT have already stated about as fully as | 


can the reasons as to My opinion ol 
suid property, but [cannot state wha 


ne annual rental value of 


, 
‘ 
, 
. 


the annuai ¢ Npciincs Wetec, 


or should have been. I do not kaow what the yross income of a 
single one of the eighteen years was. Neither do l know the net 
Income of the same, nor tiie eEXpenses of Caca, OF either of said 
eighteen vears. | have no means of kaowing. My = reasons for 
not believing that said college buildings would not have been 
erected, and tne college C jULppe { and \) =e Libidinhe operat nh 
but tor the acts of myseli and associates, are, that other means 
were resorted to and tailed, Voluntary sudseriptions to tha’ ex 
tent could not be secured, the trustecs sezmed to be pra erless, 
and no one else except myseli aad associates seemed willing or 
able to advance the necessary tunds to be secured in any manner 
whatever by said trustees. ine whole amouat paid for said lot 
was paid out of said voluutary su oseriptioas made for the erection 
of buildings or the purchase of said lot, aad was embraced in the 
vood, bad and doubttul suvscriptions as atoresaid, out of which, I 
think, we realized only about six thousand dollars, all told. 
Cannot state the exact dates, Or the amouat of cach piv nent 
All that was ever paid for the erection of said bu:ldings 
Oy) Was paid by myscif aad associates. | have already state 
vhat amounts for the same | thought was paid, but I can 
not give the exact dates. | first saw the paver, marked exaib.t 
DD, | presume, on the 20th day of June, 1553, and [ presu ne 
that was the last time | saw it uatil to-day. | made the eadorse- 
ment on the back of the paper. It is impossible for me to give 
names, dates, and amounts received by myself and associates from 
all sources, trom the transfers and assigaments made to them by 
f 


said contractors, tor reasons yiven Before, the destruction of pa- 
pers, books, etc. Oa or adout the 17th day of December, 1837, | 
and my associates sold to said Everhart cur interest in said col 


lege, as shown by exhibit to said bill m this Cause of contract be- 
tween said Everhart and ourselves. Tne dates, amounts, and 
persons to whom sail iveraart mide paymeatis, | cannot state 
tor reasons alrealy given. [| sold my interest in said debt and 
mortvage long before the war, on or about the 17th day of De 
cember, 1857. 

fFHOMAS S. McUALLEY, 


Teste: James Ul. Bone, Aramner. 


It now being past the usual hour of adjourament, the furthes 
examination of the witnesses in this cause is continued uati Mon 
Gay ast. o TRCMIOCT 4 th, iS75, 10 o clock A \I , at oh <2 of ¢ \ 
amimer, in United States Court building, at Huatsviile, \laoans 


IAMES H. BONE. Aramnine 


4 . : ) . } - “ ; ; " - sel i} 
Monday, September 3oth. «878. This b=ng the day to which 
the examination of the witnesses n tins caus vas) continucd 


is] 


come the solicitors for the parties, and by agreement the further 
eXaunmation of tac wituesses is Contimucd uaul Saturday, October 
26th, L575. 


JAMEs H. BONE, Aaaminer. 


07 Saturday, October 20th, 1878. This being the day to 

which the examination of the witnesses in this Cause was 
continued, come again the parties by their solicitors, and by 
agreement and consent of the parties the further examination of 
the witnesses is continued until Phursday next, October 31st, 1878. 


JAMES Hi. BONE, Laaminer. 


ihe paper writing made exhibit DD to the foregoing deposi- 
tion, Dy agreement of parlics, Is detached from the deposition tor 
the purpose of being used upon the examination of the wit 
ness, Geo. M. Everhart, and will be attached to his deposition and 
made a part thereof, as well as part of this deposition. — This 
done this 3oth day of ¢ ictuober, 1878. 
HUMES & GORDON and 
i. WwW. DAL, 
Svitciters for Complainants 
DAVID P. LEWIS, 
BRANDON & JONES and 
WALAER & SITELBY, 
Solicitors for Defendants 
l, James H. Bone, the undersigned examiner in equity for 
the Circuit Court of the Unite! states for the Northern ID 
trict of Alabama, hereby certify, that | am personally acquainted 
with said witness, Thomas 5. McCalley, and know him te be the 
identical person named as a witness inthe above and foresong 
entitled cause, that he was duly sworn and examined by me at 
his residence, near the city of Huntsville, State of Alabama, and 
that his evidence was taken down, as near as might be, in hi 
own lanzuasze, and was subscribed by him in my presence, on the 
2oth day of September, 1878, at the place above stated; and that 
[f am not of counsel or of kin to any of the parties to the 
Cause, OF in any manne interested in the result thereof. 


JAMES H. BONE, £xamine 


Endorsed: Filed in open court, this 4th day of November, 


A. W. McCULLOUGH, 
( ler’ ( a ( i? & “wif N. . List of Alabam a 
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i DEPOSITION OF GEORGE W. F. PRICE, 


In the Circuit Court of the United States for the Northern Dis- 
trict of Alabama. 


Georce M. Evernart, Plaintiff, 


vs. In Equity. 
HuNTSVILLE FEMALE COLLEGE, GEORGE W. F. Price ef a/., De- 
fendants. 


Interrogatories propounded by defendant, George W. F. Price, 
to George W.F Price, a material witness for himself, in the above 
stated cause, and who resides in the city of Huntsville, State of 
Alabama, and whose answers, when properly made, will be read 
in evidence at the final hearing of said cause. 

(nt. 4. Are you or not a party to this suit ? 

/nt. 2. State whether or not any of the furniture, musical in- 
struments, or Other personal property, that was on the premises 
known as the Huntsville Female College when the bill in this 
cause was filed, belonged to the said corporation known as the 
Huntsville Female College? If yes, state what property, giving 
the kind of each piece ot property belonging to said corporation. 

/nt. 3. If, in answer to last preceding interrogatory, you answer 
either affirmatively or negatively, state to whom the rest or ail of 
said personal property belonged at the time said bill was hled. 

/nt. 4. To whom did said said property belong prior to and at 
the time said will was filed? State fully all about this. 

/nt. 5. If you know anything else that will benefit either party 
to this suit, please state it as fully as if you were specially inter- 

rogated in respect thereto. 
2 BRANDON & JONES, 
Solicitors for Defendant. 


Defendant, G. W. F. Price, nominates James H. Bone, of 
Huntsville, Alabama, commissioner to take answers of interroga- 
tories propounded to witness. 


BRANDON & JONES, 
Solicitors for Defendant. 


Endorsed: Filed in the Clerk's office this 18th day of March, 
A D. 1879. 
A. W. McCULLOUGH, 
Clerk "i i 
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In the Circuit Court of the Uaited States, Northern District of 
Alabama. 


~ 


GEORGE M. Everuarr, Plaintitt, 
a's, 
HUNTSVILLE FemaLe Corcece, ef a/s., Defendants. 


The complainant propounds the following cross-interrogatories 
to Geo. W. F. Price, a witness to whom the defendant, Georze \W. 
I. Price, has propounded interrozatories in chief. 


XV Jat. 7. What personal property was there in the college, at 
the time the bill in this suit was hled, which was there when John 
G. Wilson had charge of the college, as principal and president of 
the college ? 

XV /nt. 2. When did Wilson become. president, and when did he 
cease to be president ? 

NX /nt. 3. Where is the personal property, or any portion 
thereof, now, which was in said college when Wilson was pres- 
ident ? 

XN /nt. 4. Did said Wilson sell any of the personal property 
that was in said college when he had charge of it as president or 
principal? If so, please state, as near as you can, what he did 

sell. To whom did he sell it 2?) And where ts it now ? 
3 X /nt. 5. What personal property is there now in said 
college which was there atany time whilst said Wilson 
was so in charge, and who claims it?) And how did the claimant 
become the owner of it ? 
lL. W. DAY and 
HUMES & GORDON. 
Sols. for Complainant. 

Endorsed: Filed in the Clerk's office this 18th day of March, 

A. D. 1879 
A. W. MceCULLOUGH, 
Clerk ©. ¢ 


I, A. W. McCullough, Clerk of the Circuit Court of the United 
States for the Northern District of Alabama, do hereby certify, 
that the foregoing pages numbered from one to four, inclusive, 
contain a true, full and complete copy of orginal interrogatones 
filed in the cause of George M. Everhart vs. Huntsville Female 
College ef als., by the defendant, G W. F. Price, also original 
cross-interrogatories filed in said court by complainant together 
with the endorsements thereon. In testimony whereof, I have 


1S4 
hereunto subscribed my name anda tixed the seal of sait court, 
this the 18th day of March, A. 1) 1 


9/9 

A. W. McCUi.LOUGH, 
—_ —--—- —— Clerk U.S. Circuit Court. 
Court Seal. ' 


COMMISSION TO TAKE DiLPOsITION. 


Circuit Court of the Unite. States tor the Northera D.strict ot 
\ 
Alabama. 


The President of the United States of America to James H. Bone, 
of Hluntsville, Alabama—Greeting : 

Know ye, that in coniidence of your prudence, fidelity, and com- 
petency, you have been appointed commissioner, and by these 
presents you are invested witn full power and authority to 
call betore you and examine George W. F. Price, as witness in 
behalf of the defeadant, in a cause pending in the Circuit Court of 

the United States for sail D.strict, wherein George M. 
4 Kverhart is plainuff, and Huntsville Female College e¢ ads, 
detendant, on oath by you to be administered, upon inter- 
rogatories annexed to this commission, to take and certify the 
deposition of the witnesses, and return the same to said court, to 
be holden in the city of Huntsville, in said District, on the first 
Monday of April next, under your hand and seal. 
Witness, the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and 
~———, = the seal of said Court, at the city of Hunts- 
{ Seal of Court. } — ville, in said District, this second Monday in 
— ~ October, one thousand eight hundred and 
seventy-eizht, and of the Independence ot 
the United States the one hundred and third year. Issued March 
ISth, 1870. 


A. W. McCULLOUGH. 
Clerk U.S. Circuit Court. 


DEPOSITION OF GEORGE W. F. PRICK 


STATE OF ALABAMA—NORTHERN DISTrrRicr. 
In the Circuit Court of the United States for the Northern Dis. 
trict of Alabama 
Deposition of George W. F. Price, a witness sworn on the 17th 
day of September, 1870, in the United States Court buildings at 


IX5 


Huntsville, in said Northern District of Alabama, under and by 
virtue of a commission issued out of the Cin uit Court of the Uni 
ted states for ‘said Northern 1) strict, in a certain Cause therein 
pending, between George M. Everhart, complainant, and Hunts 
ville Female College ef a/s., respondents. The said George Wb 
Price, being duly sworn to speak the truth, the whole truth, and 
nothing but the truth, doth depose and say as follows: 

To the first direct interrogatury he saith: | am a party defend 
ant to this suit. 

To the second direct interrogatory, he saith: When the 
bill ith this Cause Was hied, some of the s hoo! furniture 
that was on the premises known as the Huntsville Female 


* 
‘ 


wt 


College was in my possession, under a transfer made to me by 
the trustees of said colleye. A schedule ot said property is hereto 
attached, marked exhibit “A,” and 1s made a part of this my an 
swer to this interrogatory No. 2. Whether or not it belonyed to 
said corporation, [ do not know. None of the musical instru- 
ments or other personal property that was on said premises, on 
that time, or at this time, was, or ts, the property of said corpora 
tion 

rd. To the third direct interrogatory, he saith: The rest o 
said personal property, not included in said exhibit A, belonge: 
to me atthe time said bill was fied. 

jtt. To the fourth interrogatory, he saith: Said property not 
mscluded in exhibit A belonged to me before said bill was filed 
| have already answered the balance of this interrogatory in my 
answers to interrogatories two and three 

sft To the fifth direct interrogatory, he sath: I know nothing 
further 

Vir. To the first crossinterrogatory, he saith 

In addition to the property mentioned ta extibit A, there was in 
the college, at the time this bill was filed, which was in the colleg 
when John G. Wilson had charge of it, the tollowing named ar 
ticles, to the best of my reco lection: four puanos, one hed-stead. 
and two mattresses, all of which IT pur ! trom said Wilson 
ind paid him for, he representing to me that they were his indi 
vidual property—and for which he gave me a fnll of sale with 


vuaranteec of title 


hasee 


V2. Tothe 2nd X interrogatory he saith: | do not know 
V 3. To the third X interrogatory, he said 
% It is still on the premises, wear and tear excepted 
Ny. To the fourth X interregatory, he saith 
I do not know of any personal property that sand Wilson sold 
except as I have stated to x interrogatory number on 
A othe sth X anterrogatory, he sait! 


[do 


trustees of said college, wear and tear excepted, and the personal 
property [ have purchased, as | have already stated, 1s on the 
premises at the present time. As to how the trustees claimed 
and do claim the property included in exhibit A, [ cannot state. 
I have already stated how | came to be the owner of the rest. 


Nore.—Upon reflection, in answer to direct interrogatory five, 
[ desire to say that when | took possession of the college I found 
alot of gas hxtures and grates in place ready tor use, with the 
exception of the main chandelier in the caapel, which [ found 
loose and unattached. Whether these articles are to be regarded 
as personal property, [ cannot answer. Further tats respondent 
saith not, 

GEO. W. FF. PRICK. 


— — 


[, the uadersigned commissioner, named ia satd commission, 
hereby certify, that Lam persoaally ac juanted with the satd wit- 
ness, Geo. W. F. Price, and kaow hin to be tae ideatcal person 
named in said Commission; that Nhe was sworn an! examined as 
above stated, and that his cvideace Was takea dowa, as near as 
might be, in his owa laaguage, and was sabscribed by hin in my 
presence, on this the 17tn day of Septe.nosr, 1879, at the place 
above stated, and that | am not of counsel or of kin to any of the 
parties to the Cause, or in any manner interested in tne result 
thereot. JAMées H. BONE, 


Comotissioner. 


Commissioner's fee for takin Gepositioa, subpceaains 
wituess, Certificate, etc., S10 00. 


4 


ENHIBIT A. 


Memoran lum of furatture aad apparatus received from trustees ol 
Huntsville Female College, July, 1872. 


Desks in the chapel, - . ° 54 
Desks in the primary dept, . - - 23 
Desks tor teachers, with platform, - - - 4 
Desks for teachers, without platiorm, - - kK ce 
Benches for recitation rooms, : . . 19 
i Lot damaged phil. and chem. app., , - - ° l 


1 Case of shells and stones. 
1 Lot old wall maps, greatly worn. 
t Portfoho of small maps. 


i Geological cabinet. 
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1 Library, 550 vols., more or less 
2 Larce hat racks. 
2 Larye globes, very old and worn 


All this furniture was greatly wora, Davin: besa tac oastaat use, 
perhaps, from the founding of the college. 


Kndorsed: Exhibit A. J. H. B. 


8  Derosirions or Joun G. Witsos anp C.D. Ettore. 
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United States Circuit Court, Northera District of Alabama 


GEORGE M. EKveERHARI 
Ss. 
HUNrsvrLLE FeMace ColLLeGe AN» Orders, Detendants 


Interrogatories to be propounded to Joha G. Wilson and C. I) 
bliiott, a witness tor the defendant, waose testunoay, waca taken, 
will be used as evidence for deicndants. 

/nterrogatory 1. Please state-wiether you kaow the parues to 
the above suit, and the subject matter of ihe same ? 

/nt. 2. tate whether or not youare the suns J. G Wilson 
who purchased the lease of the said tuntsville Female College 
irom Joha W. Scruzgs, as the executor of ALK. brwia, ov the Ist 
day of bebruary, 1560 ? 

/nt. 3. KXaoune the paper here shown you, and marked “ex. 
hibit Ba, and give a state.neat of the transaction and sale which 
Ioaumports 2 State whose haadwritiuy tic body aud the siaature 
of the same is? And wactuer or ni You Dousht the property 
on the terms and Stipulations imported therein ¢ And is the ex- 
hibit your Contract of purchase ? 

/nt. g. State waen said A. R. brwin died, if you know 

/nt. 5. Please examine exinbit CC here shown to you, and state 
whose hand-writing the same ts, both bo ls and signature 2 And 
whether the paymeat there recited Was made by you, on sale as 
stated, and in connection with “exhioit BB,” referred to in inter 

rovatory 3? 
Q /ut.6. Please examine “exinbut DD” here shown you, 
and state your knowledye of the same? What was the 
consideration of the satd note? It it has been paid, state who 
paid it?) And under what agreement the same was paid ? 

/nt. 7. State on what consideration kliiott became the owner of 
the same? What did he give for the same’ State f you Know 
the hand writings of Everhart, kihott, Lacy, and Shephard, who 
endorsed said note, or any of them? And state which ? 


/nt.S Vlease examine “exhibit kf E:” state whose hand-writing 
the same is, both body an! s:znature 2 And state the history of 
the same, and what ambiguity, or mis ipprehension, the same was 
intended to explain? 

/nt. 9. Please examine “exhibit GG" and state the history of 
the same? Please state whether you ever notined said Everhart 
that you held the same? Did he (Everhart) or not recognize the 
same as a valid claim of William fH. Moore?) And in whose hand- 
writing is the body and signature of ‘ex. G G ?” 

/nt. 10, Piease state in whose hand-writing are the words “‘wth- 
out recourse,” just above the name of G. M. Everhart, endorsed on 
exhibit D D? 

Int. 11. Please state whether, after the sale by the said Ever- 
hart to Erwin, the said Everhart purchase! any property in the 
city of Nashville, Tennesse? If so, what property, from whom, 
and at what price? And what payments did he make on the same, 
and in what form, medium, or currency was the payment made ? 

Int. 12. Please state whether or not the note referred to as 
“exhibit DID heretofore in these interrosatories, was transferred 

as a payment on any purchase so made, if any such pur- 
10 chase was made? Piease state whether any other notes of 

the same tenor and date were so used by said Everhart, in 
payment for said property, it so purchased ? 

/nt 13. It such other notes were so used, please state to what 
amount ? 

‘nt. 14. Please state whether or not the original contract be. 
tween the Huntsville Female Collese, san! Turner, Moore and 
McCalleys, or that between said) Turner, Moore and McCalleys 
and said Everhart, was ever handed to you ? 

/nt. 15. Please state whether or not said Everhart ever claimed 
or asserted a hen as against any of the property which you pur- 
chased trom John W. Scruggs, as executor of Erwin, for any al- 
leged balance claimed to be due him from Erwin? If so, when 
did he assert it, and against what property ? 

/nt. 16. Please state whether you kaow, from the declarations 
or acts of said Everhart, (and if so state the declarations or acts) 
that Wm. H. Moore, Thomas MecCalley, William McCalley and 
Damel B. Turner, or either of them, were intereste 1 in the debt 
which said Everhart clarmed to be due him from A. R. Erwin, or 
John W. Scruggs, as executor of said Erwin? State fully the 
same ? 

/nt. 17. Please state any other matter or thing that you may 
know that will be of advantage to either party in the above sunt. 
LEWIS AND OTHERS, 


Sols. for Defendants 


dy 


The defendant nominates ——-— —— — —-~ 
either of them, as Comanssioncr to take the above dep- 
1 ositions. ‘The said commissioner and said C.D. Eliott re 


side inthe erty of Nashville, Peanessee. The said J. G 
Wilson resides in the city of Saint Louis, Missoun, and is on a 
visit to Nashville, Lennessce. 

LEWIS AND OLTHERKS, 
Sols. for Defer fants. 


The said Wilson will answer all the interrozatores. The said 
Kelliott will answer only the tst, Oth, 7th, roth, bith, bath, @3th 
and 17th. 

LEWIS, Sedtester. 

It is agreed that Wm. B. Bate, Esq, of Nashville, TPeanesscee, 
shail take the depositions of the foregoing name! witnesses Upon 
the foregoing interrogatories and such cros>-interrogatorics as 
may be propounded, in writing of orally, by the complainant, at 
the taking of the depositions. Sail depos toas to be taken by 
said commissioner in the city of Nashville, Tennessee, at his law 
olfice, commencing at (2 M. on Tuesday, the 15th day of April, 
1879, without further notice. 

L. W. DAY and 
HUMES & GORDON, 
Sols Jor Complt 
D PP LEWIS, 
Sel. for Defendants 


(ry, M. kvexHakt 
t's. 

Henrsvitte Femace Coiresce, ef als, Defendants. 
Pending in the United States Court, Northern District of Ala 
bamia. 

Pursuant to the enclosed commission directed to me, W. BE 
Sate, | have caused to come before me, on this the 15th day of 
April, 1S79, at my law offi coin Nashville, lennessee, I. Gs. Vial 
son and C. ID. Elliott, both of lawful age, witnesses on behalt 
of defendant, in the suit pending in the United States Court, 
Northern District of Alabama, wherein G M_ Everhart is plaintiff, 
and the Huntsville Female College and others are the de 
12 fendants. And the said J.G Wilson and C. D. Elhott, 
having been first duly sworn, deposeth as follows, begin 

ning at i2 M. April ipth, 1879: 
Answer to lnterrogatory 1st, by J. G. Wilson, who having been 
first duly sworn, dep seth as follows : | am a quainted with Geo 
M. beverhart 


Answer ond. Lam. 
Answer 3rd. “exhibit BB has been here shown me, and I have 
examined the same. It correctly states the terms of the sale 
made to me by J. W. Scruggs, executor of A. R. Erwin, deceased, 
of Dr. A. R. Eerwin’s interest ia Huntsville F. College, and it is in 
the handwriting ct said J. W. Scruggs. By this transaction there 
was conveyed to me the lease on H. F. College held by A. R. 
Erwin, together with the furniture then in H. F. College. The 
signature, as well as the body of the paper, is in the hand 
writing of said J. W. Scruggs. I did buy the property upon the 
terms therein stated. Lie exhibit is my contract of purchase. 
The contract was on or about the Ist of February, 1860. 

Answer gth. Dr. A. KR. Erwin died afew weeks prior to Ist 
February, 1860. 

Answer 5th. | have examined exhibit CC here shown me. 
Both body and signature of said exhibit are in the hand writing of 
J. W.>cruggs. Lhe payment therein recited was made by me on 
sale stated in exhibit 113, and said payment was made by me. 

Answer 6th. 1 have examined exhibit DD here shown me. 
This exhibit is one of A. R. Erwin's notes given to G. M. Ever- 
hart in purchase of his lease of H. F. College, which notes, by 
terms of contract set forth in exhibit BB, [I assumed to pay, and. 
this note was paid by me at maturity in accordance with 


13 said contract, as set forth in exhibit BB, I having pur- 
chased said lease from J. W. Scruggs, executor of A. R. 


Erwin, and bound myself to pay the notes given oy said A. RK. 
Krwin to G. M. Everhart 

dnswer 7th. | have no personal knowledge of the grounds 
upon which C. D. Elliott came in possession of said note, nor what 
consideration he gave for it. | kaow the hand writing of G. BL. 
Everhart, C.D. Eliott and Theo. Lacy, and believe the endorse- 
ment of their names, on back of said note, to be in their hand 
writing. The hand writing of W. B. Shepard I do not kaow. 

Answer Sth. | have examined exhibit EE here shown me. 
The body of said exhibit is in my hand writing, and the siznature 
isin the hand writing of J. W. Scrugss. The paper was drawn 
up by me, and signed by J. W. Scruggs, to correct a misappre- 
hension on the part of Mrs. A. R. Erwin as to what pers nab 
property was conveyed to me in the sale to me of Dr. A. R. Er. 
win's interest in H. F. Colleze by J. W. Scrurgs, executor of A. 
R. Erwin, deceased. 

Answer oth. T have examined exhibit GG. It is in the hand 
writing of Wilham H. Moore, by whom it ts signed It was 
given by him to me, in payment of expenses of his daughters at 
H. F. College, whilst | was in charze of sail college, with the 
statement by him that T would be able to use it in settling the de. 
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ferred payments on purchase of lease of the colle se made by me. 
I did not noufy Everhart that I held said paper, so tar as I recol. 
lect, nor was there, at any time after | received it, any setticment 
or transaction with him that called for the presentation of said pa- 
per. The paper never having presented to Mr. Everhart, ot 
course he had no opportunity to recognize the paper as a valid 
claim. 

Answer roth. The words “without recourse’ endorsed 
14 on exhibit DD, | believe to be in the hand writing of G 

M. Everhart. 

Answer 11th. Of my own personal knowledge, I cannot say. 

Answer 12. 1 can say nothing, of my own personal knowledve, 
as to matters referred to in interrozatory 12th. 

Answer 13th. | know nothing, of my own personal knowledge, 
as to matters referred to in interrogatory 13th. 

Answer 14th. Vhe contracts referred to in interrogatory 14th 
were never handed to me. 

Answer 15th. 1 have no personal knowledge of any claim to 
any such lien upen the property referred to having ever been 
made by G. M. Everhart. 

Answer 16th, | know nothing personally of any declarations or 
acts of G. M. Everhart tending to disclose or slow that the parties 
reterred to had any interest inthe debt due him from A. R. Er- 
win, or J. W. Scruggs, executor of A. R. Erwin. 

Answer 17th. | cannot say that I know asything else that 
would be of benefit to either party, especially as lam = not a 
quainted with the minutie of the issues involved. 


Cross-EXAMINATION BY COUNSEL FOR COMPLAINANT 


NX /nt. 1. Did you not live in Madison County, Alabama, at the 
time of your said purchase from Scruggs, and had you not resided 
there for several years previous ? 

Ans. | lived in Limestone County, Alabama, near the Madison 
County line, at that time. 
15 NX /nt. 2. Were you not well acquainted with said kver 
hart and Erwin, and were not you and Erwin ministers of 
the Methodist Church ? 

Ans. 1 was well acquainted with said Everhart, and A. R. kr. 
win and myselt were both ministers of the Methodist Church. 

NX /nt. 3. Was it not your understanding, and the agreement 
between you and Scruggs, that you purchased of him, as the ex 
ecutor of Erwin, every claim on, and interest in, the Huntsville 
Female College, and personal property therein, which Erwin had 
purchased trom Everhart ? 
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Ans, That was my understanding, and such was the azreement 
between J. W. Scruggs and myselt. 

NX /ut. yg. Uf by the agreement between Everhart and Erwin the 
latter acquired any interest in the clam and lien asserted and 
sought to be enforced by Everhart, in this suit on the college, 
Was it not your understanding, and was it not the agreement be- 
tween you and Sciugys, that such claim and interest in the col- 
lege passed to you by your purchase trom him? In other words, 
Was it not: your agreement that whatever interest or claim in col- 
leve Erwin's estate had, by virtue of his purchase from Everhart, 
you got? 

Ans. 1 understood that by the agreement between J. W. 
Scruggs and myself, ali of the interests of said A. R. Erwin in #1. 
Kk. Coilege were conveyed to me; but my understanding of 
the contract was that said interests consisted entirely of a lease 
of the property tor tea years, and the turaiture in the college 
Dulding. L suppose that if any interest, in such a lien as ts re. 
ferred to, passed to erwin trom Everhart, it would, by terms of 
my purchase, have passed to me. But | knew nothing then, nor 

do I now know anything, in regard to said lhiea. 
if AV /nt. 5. Is it not a tact that at the time you made said 
purchase, and said agreement between you and said 
Scruges was executed, that you had not tully investigated the 
matter, and that the agreement was, that your purchase should be 
subsequently drawn up ina more formal and specific manner, so 
as to convey more specifically the extent of your purchase ? 

Ans. Yes. 

Nat. 6. Did you ever pay cither of the said notes, due to 
l-verhart, and assumed by you in your trade with Scrugys, except 
the one made an exhibit to this the interrogatories in chiet, and is 
it not a fact that, at the time of your bankruptcy, they were due 
and unpaid, and are they not described and placed in your bank- 
rupt schedule of labilities ? 

Ans. The war coming on betore the other notes matured, | had 
paid only the one note, marked exhibit DJ). The others were, as 
| recollect, contained in my schedule in bankruptcy. 

AV /nt. 7. Was it not the intention of you and Scruggs, and was 
not such the agreement, that you were simply to step into the 
shoes of Erwin in reterence to his purchase from Everhart, taking 
whatever krwin got by the purchase, assuming the balance that 
he owed, and paying to his estate, in said bills of exchange, what 
he had paid on account of his purchase ? 

sins. Ves. 1G. WILSON. 

C.D. Eliot, having been duly sworn, states, in answer to the 
following tntertol atorics 
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Answer to Question 1. 1am acquainted with George M. Ever- 
hart, and knew Dr. A. k. Erwin, but not his children. 
17 Ans to Int. 6. 1 sold to G. M. Everhart, in 1860, the 
Nashville Female Academy, for tity thousand dollars, and 
he paid me the four thousand dollar note, here shown me and 
marked exhibit DD, as a part of the payment. I deposited it in 
the bank in Nashville, of which W. 1. Shepard was president, 
and I collected it through that bank. There was no special 
agreement, only I took it for so much cash. 

Ans. to Int. 7. | became the owner of said note for the consid- 
eration mentioned in last answer, No.6. | know the hand writing 
of Everhart and Shepard and my own, but not that of Lacy. 
The signatures on back of said note are in their own hand writing. 

Ans. to Int. roth. Vhe words, “without recourse,” just above 
the name of G. M. Everhart, endorsed on exhibit DD, may be in 
kverhart’s hand writing, but I can’t say. 1] am familiar with his 
siynature, and it is his; I cannot say anything about the words 
endorsed above it. 

Ans. tolnt. rith. Atter Everhart's sale of the Huntsville Female 
College, he purchased my lease, and furniture on and in the Nash 
ville Female Academy. He purchased the said lease and furnm: 
ture from me at fifty thousand dollars; and paid me forty thou- 
sand dollars on it in money and in note, here shown as exhibit 
DD’ and other similar notes with longer time to run before due. 
As to the medium and currency, I think he pai! me a check on a 
Huntsville Bank for the cash payment, and twelve thousand dol 
lars in’ Huntsville bank stock, or North Alabama bank stock. 
The check called for five thousand eight hundred and eighty dol- 
lars 

Ans. to Int. roth. The note marked exhibit DD, as be 

1S fore stated, was transterred, as a part payment on said pur- 

chase. There were other notes of the same tenor and 

date, taken in part payment for said purchase, payable respect 

ively, with interest, on the ist day of October, 1861, 1862 and 

1863; making, in the aggregate, twenty-two thousand one hun 
dred and twenty dollars ($22,120.00), including interest 

Ans. to Int. 12th. One note of same date, due October tst, e861, 
for four thousand seven hundred and twenty ($4,720.00); one of 
same date due October tst, 1862, for six thousand three hundred 
dollars $6,300.00), and one ot same same date, due ( ictober ist. 
1862, for Six thousand sevcn hundred dollars ($6,.700,0 » wore 
used in the same way as the one marked exhibit DD. 

Ans. to Int. 17th. In 1861 LT re-purchased my said lease from 
G. M. Everhart, and returned to him these three last named 


notes, 
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Cross-ExamMtxnep by Muvron tlumes, Eso., As Counset For Dr. 
PENDANTS. 


X /ut. 7. Didn't you know Mr. Everhart very well, at the time 
you made this trade with him, and dida't you know him to be a 
very particular person, in the making and executing of contracts ? 

Ans, Everhart was a particular man in his contracts. I knew 
but little of his business habits, until my personal dealings with 
him. He was very apt to put everything in black and whaute. 

/nt. 2. From your knowledze of his particularity in business 
matters, would you not say, if you had agreed to take said notes 
without recourse on him, that this would appear as one ot the 
stipulations of the contract ? 

Ans. My opimion ts, it would. 
1 /nt. 3. Was not the contract of sale to Everhart in 
Writing ? 

Ans. It was. 

/nt. g. Look at the written instrument here shown you, an! 
say if it is not the contract, and if so, Mx a mark of designation on 
same and make it a part of your answer ? 

dins. [| have examined it, and say itis, and here place my in- 
itials, C. D. E., on it, and make it a part of my answer. 

/nt. 5. Does not said written contract contain all the terms and 
stipulations of said purchase and sale ? 

Ans. It docs. 

/nt. 6. Look at the instrument now shown you, and state if it 
is not the contract of re-sale by Everhart to you? And if so, 
make ita part of your answer to this interrogatory, and place 
thereon some mark of identification ? 

dins, It is the contract of re-sale to me from Everhart, and | 
here make it a part of my answer, and place the initials of Ever- 
hart’s name on the back of it, G. M. E. 

/nt. 7. Did you not re-assign, and re-transfer in) pursuance of 
said contract, the three notes about which you are examined, and 
have testifed in| your examination in chiet, falling due respect- 
ively in October 1861, 2, and 3 ? | 

fins. Yes. 

/nt, 8. Did you ever collect any money on these notes ? 

Ans. Never. 
20 /nt. 9. What was due on them at the date of their re 
transfer and assignment to Everhart ? 

‘Ins. The tull amount, according to the tenor of the contract. 


C. @B. Bas &. 


’ 


IQs 
EAHIBITE BOE. 


I have this day, by virtue of the power conferred by the wall o! 
A. K. erwin, deceased, sold to J. G. Wilson the Huntsville Fe- 
male Coilege, on the following terms and considerations, viz : 

For the sum of twenty-seven thousand dollars, on following 
terms, viz: Said Wilson to assume to pay the deferred debt duc 
by said krwin to G. M. Everhart, amounting to near cighteen 
thousand dollars, and the remainder in cash, or its equivalent. 
Said Wilson agrees to take all edibles and stock on hand, say 
books, stationery, X&c., at cost. 

JOHN W. SCRUGGS, 
k:xecutor of A. R. krwin, decd 


EXHIBIT CC. 


Received, Huntsville, February Ist, 1569, ofl John Gs. Wilson, 
his three bills of exchanye for thirty-two hundred and. fifty dol 
lars, each at twelve months from date, which are to be used, and 
net proceeds placed to the amount of his first payment on con 
tract in purchase of the Huntsville Female College 

JOLIN W. SCRUGGS, 
lexecutor of Al, kK. Ariwwin, decd 


21 EXHIBIT DD 

$4,000.00. Huntsville, Alabama 
On or before the Ist of October, 18600, for value received, we, 

OF any one of us, promise to pray to the order oft (score M. kvetr 

hart, four thousand dollars, with interest computed on the same 

from the Ist inst. Witness our hands and seals, this 20th July, 

ISS9. 


JOHN M. ELDRIDGE, Seat. A. R. ERWIN, ° Seal. 
W. H. NANCE, Seal JOHN W. SCRUGGS, Seal 
JOHN B. TROTMAN, Seal. j. P. RELLY, Seal, 
JOHN W. COOPER, — Seal JAMES H. SCRUGGS, Seal 
A. H. ELLETT, Seal 
A. J. ESLINGER, Seal. 
kK. J. KELLY, Seal 


STEPHEN W.HAKRIS, Seal 


She hth ehalewacie en eu 
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Iindorsed: C. No. §170. Oct. 1-4, 1860. With Lut. 


Without recourse. Geo. M. Everhart. C. D. Elliott. 
Pay Theo. Lacy, cash or order. W. B. Shepard, Jr. 

Note for $4,000,00 
. = BD. 

i 3% oO Bet. © Sper coat, $ 4160.90 


$4,410,G0 
“EXHIBIT DD.” 


MNHIBIT Ee. 


Huntsville, Alabama, April 5th, 1560. 

[ hereby certify, that in my trade with Mr. Wilson all the in- 
terests of A. R. Erwin in Huntsville College, and its furniture, 
were conveyed to him, nothing being exempted but a Jot of silver 
plate, and Mrs. Erwin's private bedding. 

JOHN W. SCRUGGS, 
fear. A. RK. hrwin, deceased. 


EXHIBIT GG 


to 
ty 


For value received, I hereby assign, transfer, and set over to 
John G. Wilson my interest, to the extent of twelve hundred and 
itty dollars, in the notes or bonds, due and payable, from George 
M. Everhart to Daniel B. Turner, Thomas 5. McCalley, William 
H. Moore, and William J. MecCalley ; my interest in said notes or 
bonds being one-fourth of the amount due on the same. 
Witness my hand and seal, this loth September, 1866. 


WILLIAM HL. MOORE. 
Endorsed: “Exhibit GG 


ENHIBIT G M. E, 


Nashville, Tennessee, November 26th, 1860. 
The undersigned make the followin: contract, intending to bind 
themselves, their heirs, assigns, or administrators, as the case may 
be. The only condition of this contract ts, that the Trustees ot 
the Nashville Female Academy shall, in due time, approve the 

same. It is understood as made at the request ot C. D. Elhott. 
On the toth of January, at noon, Saturday, the last day of the 
present session, George M. Everhart binds himself to deliver into 
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the possession of C. D. Elliott the Nashville Female Aca lemy, as 
he received it from C. D. Elhott in June last, and as it now is, in 
all particulars, except thet he may remove that which he brousht 
from North Carolina, and also certain articles, which, during this 
session, have been in the tront parlor, and which were bought by 
him. 

Also, in dne time he is to give to C. D. Elliott a list: of all 
teachers and employes now in the academy, with their present 

occupations and salaries; also, a list of pupils since July 
23 last, with name of parent and post office. He will also use 

all proper means to continue with C. D. Elliott the present 
good will and patronage of the academy. 

On the 19th of January aforenamed, C. D. Elhott binds himself 
to pay to G. M. Everhart the sum of filty thousand dollars, in the 
following manner: First, the notes of G. M. Everhart to C. D. 
Heilott, with interest calculated from July tst to ioth January, 
1861, tor ten thousand three hundred and thirty five dollars. 

Second, the Alabama paper, transferred to C.D. Elhott to be 
returned to the said G. M. Everhart, viz: Notes endorsed by 
J. W. Scrugys, S. W. Harris and others, one payable ist October, 
b861, tor tour thousand seven hundred and twenty dollars; an 
other . ctober tst, 1862, for six thousand three hundred dollar 
and another pavable October Ist, 1863, for six thousand seven 
hundred dollars; total, seventeen thousand seven hundred and 
tuenty dollars ($17,720.00). 

trd. C. D. Elliott's notes for twelve thousand dollars, with six 
per cent. interest to be included, payable and negotiable in Plant 
ers Bank oft lennesseec, mn three Cc jual in talm ‘nts of t welve _ « ah 
teen, and twenty-four months trom January toth, t8o1; and it 
said notes are not paid at maturity, they are to bear ten per cent. 
interest trom the date of their execution. These notes are to be 
made secure to G. M. Everhart by C. D. Elhott’s giviag a mort 
gace on real estate in fee simple, in) value not less than doub! 
the claims of said notes. 

Fourth. C. D. Elhott’s note payable and negotiable at the 
Planter’s Bank, with six per cent. interest included, for six thou 
sand dollars, July ist, 1561, endorsed by an undoubted security 

Fifth. C. D. Elhott is to pay G. M. Everhart in cash, in gold 
or bankable currency, the sum of three thousand nine hundred 
and forty-five dollars. C.D. Elliott binds himself to meet G. M 
verhart’s obligations to the present teachers and « Mpls cs ol 

the academy. Als» to fill out any contract G. M. Ever 
24 hart may be under to any patron of the school. It as of 
mutual obligation, that each party shall make this trans. 
er as agrecable to the teelings and reputation of the other as the 
the nature of the case will admit 
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from the ist to the roth of January, the parties are to have due 
regard, cach to the interests of the other. Also, if either party 
fail in any particular to fill this part of the contract, he ts fully to 
indemnify the other for all loss sustained by such failure. Also, 
if any difference shall arise, as to the interpretation or execution 
of this contract, the parties are bound to abide the arbitration of 
Messers. Craighead & Gardner, as provided in their contract of 
June 15th, 1860. Possession is to be given C. D. Elhott at noon 
of January 19th, 1861. GEO. M. EVERITART, 
Witnesses : C. Db. ELLIOY’TY, 
Cuas. R. Bryan, 
J. W. Arwoop. 


It having been suggested to the parties that the clause in this 
contract is illegal which relates to the ten per cent. interest, we 
therefore mutually agree to consider the same as null and void; 
to which we subscribe our names this - day of , 1860. 

GEO. M. EVERHARTI, 
C. Db. ELLIOYT. 


Test: J. W. Arwoop 
Endorsed. G. M. k. 


EXHIBIT C. D. E. 


This article of bargain and sale, made by C. D Elliott, of the 
one part, and Geo. M. Everhart of the other, declares to all whom 
it may concern, that C. D. Eiliott bargains and sells to Geo. M. 
Everhart as follows: First, all the furniture in all the depart- 
ments, parlors, school rooms, bed rooms, dining room, kitchen, 

and all other items not herein specified, except his books, 
25 and book-cases of the N. F. Academy, which he now 

owns, and ts in use in the same. Second, all the musical 
instruments which he now owns and are in use in the same. 
Third, all the rights in N. PF. Academy which he has from his 
contract with the trustees, dated February 24th, 1857, except the 
nvht to the proceeds of the sale of certain lots, which right still 
remains with C.D. Elhott. The said C. D. Eltiott binds himself 
to deliver all the above into the posssssion of Geo. M. Everhart 
on the tst day of July, 1800, free of debt. He also binds himself 
to furnish to the trustees evidence of money expended in building, 
X&c., equal to their claims for rent, ten per cont. oa tuition, and the 
Value of lots reterred to; so that the said Geo. M. Fverhart will 
only be bound to trustees for insurance, necessary repairs, and 
current expenses, during the whole term of seven vears, beginnins 
July tst, 1860.) For the property and rights, Geo. M. Everhart ts 
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to pay to C. D. Elliott fitty thousan! dollars, to be moauie in the 
following payments: First, five thousand cight hundred and 
eighty dollars ($5,880.00) on the Ist day of July, 1860, when pos. 
session is given. Second, onthe day last given, one hundred 
shares of bank stock, in the Northern Bank of Alabama, worth 
twelve thousand dollars ($12,000.00). Third, notes endorsed by 
S. W. Harris, J. W. Scruggs, William Eslinger, and other good 
men of Alabama, payable as follows: One note October tst, 
1860, for four thousand tour hundred dollars ($4,400.00); one 
note October tst, 1861, for four thousand seven hundred anil 
twenty dollars (54,720.00); one note October Ist, 1862, for six 
thousand three hundred dollars ($6,300.00); and one note Octo 
ber Ist, 1863, for six thousand seven hundred dollars ($6,700.00), 
amounting in all to twenty-two thousand ove hundred and twenty 
dollars ($22,120.00). Fourth, hiv, Geo. M. Everhart’s, individual 
notes for ten thousand dollars ($£0,000.00), payable, in equal in- 
stalments, on July Ist, 1861 and 1862, bearing six per cent. inter. 

est from the day possession ts given, and secured by a lien 
26 on all the property and rights transferred to him by C. DD 

Elliott. C. D. Elliott binds himself to procure in proper 
form, the approval of the trustces of the transfer above deseribed, 
to Geo, M. Everhart, for the seven years, trom and after July tst, 
1860. Such approval, however, ts in no wise to atfect the myhts 
or relations of said trustees in and to the N. Ff. Academy guaran. 
teed to them by their contract dated February 24th, 1857. bach 
party to this contract 1s bound in the sum of ten thousand dollars 
to faithtully and perfectly fulfill his part of the same; also, this 
contract is intended to bind the heirs, assignees, executors, and 
administrators of said parties. The said C. D. kibott ts, turther 
more, bound to open no school in the Southern States that could 
act in opposition to the N. F. Academy, during the term of seven 
years from July the ist, 1860. Tle is also bound to transfer, as 
as tar he can, every reasonable anc proper Wav, thre: good will and 
present patronage of said institution to Geo. M. kverhart. The 
said Geo. M. Everhart is, furthermore, bound to comply with the 
contracts made by C. D. Elliott with certain music teachers from 
Paris. Furthermore, in regard to any school, which the said C 
DD. kilsott may Open, it ts understuod hereby that he ts to open neo 
school for young ladies, whatever, without the consent of the 
said Geo. M. Everhart 

C. D. ELLSUGs, 
Witnesses : GEO M EVERHAKI 

5, S Marrone, 
M. M. O'Bryan 
Nashville, lean., March 3th, 1860 
Kkndorsed: C.D bk 
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27 In the Circuit Court of the United States for the Northern 
District of Alabama. 


i eesneiaeennemanandl 


Georce M. Evernart, Complainant, 
vs. In Equity. 
Tue Huntsvitte Femace Courece, ef af, Defendants. 


The replication of George M. Everhart, Complainant, to the an- 
swer of the Huntsville Female College, Detendant. 


This repliant, saving and reserving to himself all and all man.- 
ner of advantage of exception to the manifold errors, uncertain- 
ties. and insufficiencies of the answer of the said d-fendant, for 
replication thereunto says: That he does a" 1! will aver, maintain 
and prove his said bill to be true, certain and suffic'ent in the law 
to be answered unto by the said de'endant, and that the answe 
of the said defendant is very uncertain, evasive and insufficient in 
the law to be replied unto by this repliant; without that, that 
any other matter or thing in the said answer contained, material 
or effectual in law to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed 
or denied, is true; all which matters and things this replant is 
ready to aver, maintain and prove, as this Honorable Court shall 

direct, and humbly prays, as in and by his said bill he has 
20 already prayed. 
L.. W. DAY and 
HUMES & GORDON, 


Sols. for Complainant. 


The original replication being lost, it is agreed that the fore- 
going shall be substitute ! therefor, and stan! in the place of the 
original, which was filed in the Clerk’s office September roth, 
i878. 


i W. DAY and 

HUMES & GORDON, 
Sols. for Compl want. 

WALKER & SHELBY, 

JOHN D. BRANDON, 

for Female Collece, 
D>. P. LEWIS, 
Sel. fer Clay, Adm'r, et ails. 
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29 In the Circuit Court of the United States for the Northern 
District of Alabama. 


Greorce M. Evernartr, Complainant, 
i’S 


HUNTsvVILLE Femarce Coiiese ef a/, Defendants. 


H. L. Cray, Adm’r, &c., of Alexander Erwin, dec’d, Complainant, 
Ss. Cross-}yll. 
GeorGeE M. Evernarr ef a/s., Detendants. 


The replication of Hugh L. Clay, as the adm'r, &c., of Alexander 
k. Erwin, dec’d, to the answers of the defendants to his cross- 
bill in the above case. eo 


This repliant, saving and reserving to himself all and all man. 
ner of advantages and exception to the manifold error, uncertain- 
ties and insufficiencies of the answers of the said defendants, tor 
replication thereto says, that he does and will aver, maintain and 

prove his said bill to be true, certain and sufficient in the 
30 law to be answered unto by the said defendant, and that 

the answer of the said defendant is very uncertain, evasive 
and insufficient in the law to be replicd unto by this rephant ; 
without that, that any other matter or thing, in the said answer 
contained, material or ettectual in law to be repled unto, and not 
herein and hereby well and sufficiently replied unto, confessed or 
avoided, traversed or denied, ts true; all which matter and things 
this replant is ready to aver, maintain and prove, as this Honor- 
able Court shall direct, and humbly prays, as in and by his cross 
bill he has already prayed. 

DAVID P. LEWIS, 
Sol. for H.L. Clay, Complainant im Cross-Bill, 


The original replication to the cross-bill in this cause being lost, 
it is agreed that the forezoing shall be substituted therefor, and 
stand in the place of the original, which was duly filed in the 
Clerk's office. 


WALKER & SHELBY, 
IOHN D. BRANDON, 
for Huntsville Female Codege, 

" L. W. DAY and 
HUMES & GORDON, 


Sols. for Complainant, Lverhart 
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31 OPINION OF COUR 


Orrick Untrep Srares Circuit JUDGE, ) 
Firva Cracerr, E. Disrricr oF Louisiana, 
NEW ORLEANS, La., April fst, 18582. ) 


Hox. Joun Bruce, U. 5. Judge, 
Huntsville, Ala. 


Dear Judge: I enclose decree to be entered at this coming 
term of Court in the case of Everhart vs. Huntsvilie emale Col- 
leve. I decide the case upon the lim.tation of tea years pleaded 
in bar of the action. And Lam inclinei to think that the other 
lim. tations pleaded of two and twenty years are good. Lhe rex 
sued on Was created by contiact under seal, accompanied by pos- 
session of the property charged, under a lease granted by the 
same contract. While the lease and hea were united and the 
lessee MI possession, itis doubtiul af the statute was runmiag, as 
the possession of the property was not adverse. But when the 
lease and the hen parted company, and the trustees of the college 
resumed POsseosiyon, [ have no doubt the POS esolon Was adverse 
and the statute Commenced to rua. 

According to Everhart, the complainant, and as charsed in his 
bill in this case, he sold the lease to Erwin, but retained the hen 
lor himself, 1a 1559. Since that time the possession has been ad- 
Verse as to him 

According to the allegations of the cross-bill filed by 
Clay, administrator of erwin, [:rwia bought the lease and 
hen from I.verdart, but Scru ss, administrator of krwin, sold only 
ic lease, retarcning the lien, to Wilson, in 1865. Siace that time 
le possession Nas beea adverse as to Erwin's estate. The ev- 
idence shows taat Walson only bought, and under the wall of ker- 
win, the administrator could only sell, the iease. Wilson never 
owned the hen tor gooo dollars, and therefore Everhart never pur- 
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chased it at assignee’s sale. It seems clear to me that Everhart, 
by his judicial admissions in his cross-bill, and answer filed ia the 
Madison County Chancery Court, is estopped from denying the 
sale and transter of the len to Erwin. And itt seems to me 
equally clear that Scruggs, admumstrator of Erwin, under the wall 
of Erwin, had no power to seil to Wilson mere than the lease, 
and the testimony satisticd me that he did not sell and = transter 
the hen. A hen-holder out of possession of the property charged 
with the len does not, as [ understand, occupy the same position 
as a Morgagee With the Mormgavor in possession, Lhe mort 
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counsel this letter, that they may understand my views of the 
case. I hope you are well. 
Yours truly, 
DON A. PARDEE. 
33 Gro. M. Everuart 
No. GY. c's 
Hlunrsvitte Feware Coirecr, ef ads, 


Supreme Court of the United States. 


Know all men by these presen’s, that we, Hugh L. Ccay, admin. 
is‘vator de bonis non, &c., aad Joha L. Rison, are held and tirmiy 
bound to Hunisvilie Femaie Coilece e¢ a/s in the sum of two hun- 
dred and hy dollars, to be paid to he sard lLfunisvilie kKemale Co 
lege ét als., their cx°ocutors Or adm @is.ra! rs, to which Payebont, 
well and truly to be made, we bind ourselves, and each of us joinily 
and severally, and our and cach of Ouse heirs, executors and ad 
ministra.ors firm'y by these presems. Sealed with our seals and 
dated this 2nd day of July, 1503. 

Whereas the above named H. L. Clay, adm nistrator, &c., hath 
taken an appeal to the Supreme Court of the United States to re 
verse a decree rendered ia tne above entiiied acuon, by the C1 
cuit Court of the United States for the Northern District of Ala 
bama: Now, therefore, the condi-on of ths obleaion is such, 
that if the above named H. L. Ccay shell prosecute iis sani ay 
peal to effect and answer all costs, if he shall fal to make good 
his plea, then this obligation to be void, otherwise to romara ia 
full force and virtue. 


H. L. CLAY, Adm’r., (seat 
JOHN L. RISON, (sca 


signed, scaled and del:vered in the presence of 
3-4 The w-thin and fore roing bod is he.eby certihed ar good 
and sufficient for the amvuunt tecreof, and we same 1i ap- 


proved, 


July 12, 1883. JOHN BRUCE, Judge 


Kndorsed: Filed in Clerk's ofies thir 13th dey of July, 1833 
A. W. MeCULLOUGH, Cleré 
2 Circuit Covort of the United States for the Nortnern Ds- 


tricc of Alabama 
rs i 


Be it remembered, that on the 20th day of April, A.D. 1823, 1 
( 


being a day of ithe regular term of the Circu 
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States for said Northern District of Alabama, begun and held at 
the United States Court rooms in the city of Huntsville, in said 
District, on the first Monday in April, 1883, and continued trom 
day to day by adjournment to and including the 2oth day of 
April, 1883, the following proceedings were had and entered on 
the Journal of said Court, to-wit: 


Gronce M. Everiarr |  Inthis cause comes 
No. 99. VS. , Hugh L. Clay, as the 
Tue Hunrsvitte Femace Cottese ef a/s. ! administrator de donts 
| won cum lestamento 
annexo, of Alexander Erwin, deceased, by his Solicitor, David P. 
Lewis, an attorney of this Court, who files his motion for an ap- 
peal to the Supreme Court ot the United States, on his cross-bill 
in this cause, the motion being made in open Court, and it ap- 
pearing to the satisfaction of the Court that the complainant and 
defendant of interest adverse to said HI L. Clay, as administrator 
as aforesaid, have by their solicitors acknowledged service of no- 
tice that this motion is made and pending before this Court, and 
the said acknowledgement being proved in open Court by a com- 
petent witness, it is, therefore, ordered that the said appeal be and 
the same is hereby allowed to said Hugh L. Clay, as ad- 
36 ministrator of Erw.n, and that he execute a_ bond in the 
sum of two hundred and fifty dollars, conditioned as the 

law directs for said appeal. 

A true copy. 


Teste: A. W. McCULLOUGH, Cleré. 


26 Unirep Srates OF AMERICA, 

NORTHERN Districr oF ALABAMA. 
I, A. W. McCullough, Clerk of the Circuit Court of the United 
States of America, in and for said District, do hereby certify that 
the above and foregoing pages, constituting parts 1, 2, 3 and 4, 
contain a true, full and complete transcript of the record in the 
case of George M. Everhart vs.” The Huntsville Female College 

et al., as fully as the same does appear of record in my office. 
In testimony whereof, I have hereunto 
- = — subscribed my name and aftixed the seal 


/ Seal of Court. & — of said Court, at office in the city of Hunts. 
~- - ville, in said District, this 8th day of July, 
A. D. 1882. 


— 


A. W. McCULLOUGH, 
Clerk U.S. Cir. Court. 


SUPREME COURT OF THE UNITED STATES. 


we 
a | 


Georce M. Eveaxtianr, Appellant, 
5S. 


HunrsvitL—E Feware Corres, ef af, Appellee: 
>= 


ASSIGNMENT OF ERROKS 


Ist. The Court erred in dismissiag aopellant’s bill, 

2nd. The Court erred in dismissing the bill upon the several 
vrounds set forth in the opinion and decree rendered. And err 
1s assigned as to each of the vrounds upon which the Court by 
its opinion based its decree 

3rd. The Court erred in not decreeing ppellant relict as 
prayed tor in the orizmal bill of com piaint in the cause, 

4th. The Court erred tn not decrecing tn favor of appellant 4 
foreclosure of the lien for four thousand dollars 
Huntsville Female College to McCalley and others 


tf ap 


sth. The Court erred in not giving appellant a decree against 
the Huntsville Female College tor said indebtedness of four thou 
sand doilars with interest thereon, and in not decreeing that ap 


pellant had a lien theretor on the property of the Lluntss I: 


‘ 


| . " 17 sivas @ ’ - | 1 P 4 me z= be ae | , ' 
male Colleye particularly described in’ the mortgage of said | 
? i | ’ . ¢ , 
lege securiny the payment of said debt, made exhibit | 
original bill, and the Court turther erred in not decreeimy a sale 


of said property tor the satistaction of said debt. 
6th. The Court erred in not decreemy a henin favor of 


35 appellant for the security and payment of said debt of four 


thousand dollars under and by virtue of said mertgag 


upon the property therein describe 1, and ino not ordering a for 
. . . ; } - : . } ‘ . ’ , ’ , ’ ‘* ,* ’ ‘ . 
. st PMLAL A yi Saict morty age i}, . i s.f ‘ hj Li ’ pP nd ct , . . th at 


faction of said indebtedness 


“th. Lhe Court erred in not rendering a decree in tavor ot com 


/ _— 
piainant for the amount justiy an equitably Gue from the Hunt 
ville Female College on account of the amount expende | by M 
>. , . ; t | ] ?? » '* 
Calicys and others, as shown by the original bt fr compiaint in 
the cause, in the improvement, furnishing ind burding of the 


Huntsville Female Colleve 
MILTON HUMES. 


i *, se 
£, ¢* & aa ; Ja 
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JOINDER IN ERRORS. 


L. Pp. WALKER, 
JOHN D. BRANDON, 
for the Appellee, the Huntsville Female College, 
JOHN D. BRANDON, 
for the Appellee, Geo. W. F. Price, 
DAVID P. LEWIS, 
for H. L. Clay, as Adm'r of Alexander Erwin, dec'd. 


39 ASSIGNMENT OF ErRroks sy H. L. CLay, OX HIs Cross- 
BIL. 


The said H. L. Clay, as administrator of Erwin, says that error 
intervened in the action of the Court be:ow, and assigns the fol- 
lowing specifications of the same : 

1. In dismissing the cross-bill of H. L. Clay, as administrator. 

2. In failing to render a decree for said Clay in accordance 

with the prayer of said cross-bill. 
40 3. In failing to order a reference to the Register and 
Master to ascertain what balance is due said Clay, on the 
debt involved in this iitigation, as a basis of a decree tor the same. 
DAVID P. LEWIS, 
Sol. for H. L. Clay, as Adm'r. 


mae, - ECO 
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Apa! fom the Gavi Court of tho Unitd Stn for tho Nother District of Alas 


IN THE 


SUPREME COURT 


Qe “Lfa 


UNITED STATES. 


GEORGE M. EVERHART, Appellant, 


THE HUNTSVILLE FEMALE COLLEGE, ef af, Appellees 


MILTON HUMES, 


Counsel for Appellant 


rw f * 


GEORGE M. EVERHART, Apreccanr, 


No. 


vs. 
THE HUNTSVILLE FEMALE COLLEGE, ¢ 
EY AL., APPELLEES. 


BRIEF OF COUNSEL FOR APPELLANT. 


STATEMENT OF FACTS. 
This suit was instituted to enforce a licn created by the appel-. 
lee, The Huntsville Female College, upon the property particu- 
larly described in the original bill tor the security and payment of 


a debt of $4,000.00 due and owing by said appellee. The 


appellant brought the suit as the owner and holder of this debt. 
The following is a statement of the facts: 

Lhe Huntsville Female College was by an act of the legislature 
of the State of Alabama, approved Jan. 27, 1852, incorporated by 
the name of “The Bascom Female Institute’; and by amendment 
of thé charter, approved Dec. 21, 1855, the name was changed to 
“The Huntsville Female College.” The purpose of the corpora 
tion was to establish in the City of Huntsville, Alabama, a female 
school of a high order, and to this end to erect adequate build. 
ings, and to procure suitable apparatus, apphances and instru 
mentalities. The corporation itself did not possess sufficient 
means to accomplish this purpose. By the charter, the power 
was conferred upon it “to have perpetual succession, suc and be 
sued, plead and be impleaded as natural persons, make, seal, de 
liver and receive titles to property both real and personal, receive 


donations, bequests, and devises of real and personal property, 


chuses in action and money, and do such other acts as bodies 
corporate may do and perform needful or necessary to the estab- 
lishment and perpetuity or prosperity of said College; aad to have 
and use a common seal with such device or devices as they may 
deem meet, and the same at pleasure revoke; provided that in 
making titles to real property under order of the board of trustees, 
the same shall be signed by the president and countersigned by 
the secretary.” 

A copy of the charter and of the amendment thereto are made 
exhibits “A’ & “33” to the original bill. 

Record, Pp. 13-10. 

On Dec. 17, 1852, anterior to its change of corporate name, 
The Huntsville Female College, by the name and description of 
“The Bascom Female Institute,” entered into an agreement with 
Daniel B. Turner, Thomas S. McCalley, “Willliam |. McCalley and 
Wilham H. Moore. Among other provisions of this agreement, 
the said Turner, McCalleys and Moore obl:gated themselves to 
have constructed the butldings for the said College, also to pro- 
cure suitable furniture therefor, and books, globes, charts, maps, 
musical instruments, and philosophical and chemical apparatus to 
be worth in all not less than $2,500.00 in addition to the amount 
necesary to the erection and final completion of the buildings; 
also to enclose the lots on which said buildings were to be erect- 
ed, ina permanent and substantial manner, and at the same time 
to beautify and ornament the grounds. Part of the consideration 
for this undertaking was a stipulation on the part ot the corpora- 
tion by which it covenanted, promised and agreed to pay to the 
said parties the sum of $4,000.00, to be paid them as follows: 
S1,000 O00 On or before Sept. -P 15353, and $3,000. © on or before 
Jan. 1, 1854; 1 said sums should be paid as they respectively 
became due and payable, they were to be received without 
interest ; a lien was retained on the lots, buildings, furniture, &c., 
to secure this indebtedness, the corporation reserving the right to 
extend the time of payment until Jan. 1, 1860, the interest being 
computed and payable annually. It was further covenanted and 
agreed by the parties, that if the said sum of $4,Cc00,00, or any 
part thereof or any interest thereon, should be unpaid on the tst 


of Jan . PSOH0, the said T irfner, MeCalleys and Moore might at any 


time thereafter, by giving 30 days’ notice in a newspaper printed 
in the town of Huntsville, proceed to sell to the highest bidder 
for cash saul lot, buildings, furniture, books, maps, charts, appa- 
ratus, musical instruments, &c, to pay off said $4,000.00 and 
interest, or so much thereof as might be due; that Turner, 
McCalleys and Moore were to have the control and management 
of all the property, and the exclusive contro] and absolute owner 
ship over the finances of the Colleye for the term of 18 years 
commencing on Sept. 1, 1853, subject to certain qualifications and 
restrictions mentioned in the agreement, amone which was a 
reservation of all collections and subscriptions given to the Col 
lege, as a preachers and benevolent fund. The legal title to all 
the property was retained by the corporation, and at the expira 
tion of the 18 vears the property was to be surrendered to its 
possession in good order and condition, saving such losses and 
lujuries as might occur by fire, &c. 

This agreement was sizned by the President and countersigned 
by the Secretary of the board of trustees, and a copy ts made 
exhibit *C’ to the original bill. 

Record, Pp. 10-21. 


The said Turner, MeCalicys and Moore complied with the 
agreement on their part, by taking possession of the property and 
having erected thereon a building according to the plan and spec: 
ifications, and supplying it with furniture and necessary school 
appointments AS prescribed by the agreement, allat acost of about 
$35,000.00. The property thus improved and added to was all 
surrendered to The Huntsville Female Colleve, at the expiration 
ot the said 1S years possessury OF leasehold riv ht, 1nd (ran Md con 
dition, and has ever since been tn tts possession, enjoyment, con 


trol and ownership. 


During said 15 years’ lease or possessory mght, said Turner, 
McCalleys and Moore, and those claiming under them, held pos 
session of all of said prope rty, and used and controlled it as was 
covenanted by said agreement ; and The Huntsville Female Col 
leve recognized, ratified and confirmed said agreement, by accept 
inv all the benefits thereof accruing to it theretrom, and also by 


consenting to the said leasehold or possessory noht, and making 


+ 


payments on said indebtedness of $4,000.00, as follows, to-wit : 
Feb. 6, 1856, $367.00, and Feb, 21, 1856, $210.00. With the 
exception of these credits no portion of said $4,000.00 has ever 
been paid. 

This suit was brought Feb. 27, 1877, which is 17 years, 
| month, and 27 days from the maturity or law day of the said lien 
or mortgage. The said leaschold or possessory interest of 18 
years terminated Sept. 1, 1871. 

On Dec. 17, 1857, the appellant, by agreement in writing, with 
Turner, McCalleys and Moore became the owner and holder of 
the debt of $4,000.00, eviderced by said agreement and said lien to 
secure its payment and also the said possessory or leasehold in- 
terest in said property. tHe was to pay for the debt and right so 
acquired the sum of $15,000.00~1n instalments, all of which have 
been paid and discharged in full, 

A copy of this agreement is made exhibit “D” to the original 
bill. 

Record, pf. 2?. 


The appellant sold in 1859 --about Sept. rst—to A. R. Erwin 
the interest and claim he thus acquired, together with all the 
‘personal property belonging to him at the time in the College 
building, for the sum of $27,00000, payable as _ follows: 
$5,000.00 in cash with interest from July 1, 1859; $4,000.00 on 
Oct. 1, 1859, $4,000.00 Oct. I, 1860, $4,000.00 Oct. I, 1861, 
$5,000.00, Oct. 1, 1862 and $5,000 00, Oct. I, 1863, all to bear le- 
gal interest (8 per cent.) from July 1, 1859. This sale ts evi- 
denced by the agreement in writing of the parties, a copy of which 
is made exhibit “FF to the original bill. 


Record, PP. 4 $~<2 5: 


A. R. Erwin died about Jan. 1, 1860. Tis will was duly ad- 
mitted to probate, and John W. Scruggs as one of the executors 
shortly thereafter qualified, and sold to John G. Wilson all claim 
and interest in said College property, including said debt and lien 
therefor and said lease. The consiteration for this sale was the 
same amount said Erwin had agreed to pay appellant therefor, 
being $27,000 00; onthe following terms, viz: “Said Wilson to as 


sume to pay the deferred debt due by said Erwin toG. M. Everhart 


nae mem —— ee ne - 


(the appellant), amounting to near $18,000.09, an! the rematoder 
in cash or its equivalent. A copy of said agreement of sale ts 
made exhibit “BB” to the depositt mn Ol John Gs. Wilson. 

Record, Pp. lQ5. 


Wilson in his deposition says, that he purchased of Erwin's 
executor every claim on and interest in The Huntsville Female 
College and personal property therein, which Erwin had purchased 
from Iverhart; that it was the intention of himself and Scruggs, 
the executor of Erwin, by said agreement, that he was simply to 
step into the shoes of Erwin in reference to his purchase from 
Kverhart, taking whatever Erwin got by the purchase, assuming 
the balance that he owed, and paying to his estate what he had 
paid on account of his purchase, 

sce Wilson's deposition, answers to X Ints. 3, 4. 5, 6 and 7 

Record. \?. lyl and foe. 


Wilson paid to the executor of Erwin, pursuant to said agree 
ment, the ameunt paid by Irwin on his purchase from kverhart 
This ts shown by the receipt of Scruggs, executor, made exhibit 
“CC” to the deposition of Wilson. 

Record, fp. 195. 


In the cross bill of The Huntsville Female College to the suit 
from the Chancery Court of Madison County, Alabama, transcript 
of which is olfered in evidence in this cause by said College, it is 
alleged that, by the sale to Wilson, the cxecutor, Scrugyvs, trans 
lerred said $4,000.00 debt and lien to said Wilson 


Record, p. 92. 


This cross-bill was filed Dec. 6, 1867, and was served by sum 
mons on said executor, Dec. 24, 1867 

The suit was pending until June, 1872, and the executor, 
Scruggs, never interposed any defense thereto or appeared in th 
cause, by counsel or otherwise, for any purpose. 

Wilson, after his purchase lrom Scruggs, exccutor, pail the 
note of Erwin to Everhart for $4,000.00 talling due Oct. 1, 1860 
The other outstanding notes of Erwin to Everhart.-one for 
$4,000.00 due (dct. 1, ISO, one for S500 oo due Oct. 1, 1862, 


and the other for $5,000 00 due Oct. 1, 1863, are still unpaid and 


0 


are the property of the appellant Everhart. A!l the makers are 
bankrupt and insolvent, and his only recourse for securing payment 
in part even is by recovery tn this sutt. 

Record, pp. 108-9; 134-5. 

Wilson on Sept. 5, 1868, was adjudged a bankrupt under act 
of Congress, March 1867, and his assignee, Lionel W. Day, in 
pursuance of an order of the Bankrupt Court sold and assigned 
to the appellant on Nov. 22, 1876, the interest of said bankrupt 
in said $4,000.00 debt and the said lien securing its payment. 

Record, p. 30. 

The original of said agreement of The Huntsville Female Col- 
lege with Turner, McCalleys and Moore, which is the evidence of 
said $4,000 debt and the lien tor its security, the appellant receiv- 
ed from his vendors, Turner, McCalleys and Moore, at the time 
of his purchase from them; and he has held it ever since. He 
did not turn it over to Erwin or his executor or to Wilson; 
but retained it in his own custody to secure payment of Erwin’s 
indebtedness to him. 

See Everhart’s deposition, answers to Ints. in Chief, 17, 18, 21 
and 23, and answers to X Ints, 21, 34, 35, 41, 42, and last sen- 
tence of 44. 

Record. pp. 156-7; 164—5-6. 


The trustees of the appellee, The Huntsville Female College, 
not only recognized the validity of said agreement between it and 
lurner, McCalleys and Moore, by permitting them and those 
claiming under them to retain possession of the property for the 
stipulated term of 18 years, and by making said payments on 
said debt of $4.cc0.CO, but also by the election of Everhart as 
president on the nomination of Turner, McCalleys and Moore, 
the confirmation by them of subsequent nomination of teachers, 
their public statements by their agents, their appointments of 
pupils to be educated tree of charge by Turner, McCalleys and 
Moore according to said agreement, their public official recogni. 
tion on commencement days and other times of the management 
of the aforementioned original lessees, and their election of Ever- 
hart’s successor on the nomination of said Turner, MeCalleys and 
Moore; and, further, the acceptance by said trustees of said prop. 
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erty from said Wilson at the expiration of said 18 years’ lease, in 
cluding the said improvements and additions thereto erected and 
placed thereon by said Turner, McCalleys and Moore at their 
OWN CxXpense, in pursuance of the terms of said avreement, 

see verhart’s deposition. Record, pp. 153-4, 160-1 

See also Wilson's communication to and contract of lease with 
the trustees, the former dated June 19, 1871, and the latte: June 
26, 1871. 

Record, Pp. 128-9. 


The Huntsville Female College interposes the plea of res ad. 


judicata, and in support thereof offers in evidence transeript of 


record of a suit from the Chancery Court of Madison | eunty, 
Alabama, instituted July 16, 1867, by David Hl. Todd as adiminis 
trator of Daniel LB. Turner, deceased, and sand MeCalleys os. The 
Huntsville Female College, Wm. H. Moore, George M. Iverhart, 
John G. Wilson, and John W. Scruggs as executor of Alex. Erwin, 
deceased. In this suit a cross-bill and answer were filed by The 
Huntsville Female College on Dee. 6, 1867, and by the appellant, 
George M. kverhart, a cross bnl] and answer Were also tiled 
May 28, 1870. 

Record, fp. 50 M7}. 

The original bill of complaint i that suit was filed upon the 
alleged ground that Everhart had failed to pay all the purchase 
money due by him on account of his said purchase from Lurner, 
McCalleys and Moore, and that they hada vendor's lea upon 
the property sold by them to him which they sought to enforce, 
and as an incident thereto they set up a clam to said debt of 
34,000, and sought also the enforcement of the len secur ner ats 
payment. 

The cross-bill and answer of The Huntsville Female College 
set up the same matters of defense as to the invaidirty of the con 
tract with Turner, McCalleys and Moore, on account of its being 
ultra vires, aS 1S alleged tn its answer in the suit at bar 

[he appellant also filed a cross-bill in which he alleged, sub 
stantially as ts stated in the original bill in this suit, the agreement 
of sale by him to Erwin. He admitted his indebtedness to Tur 
ner, MeCalleys and Moore as alleged in the onginal bill, set up 


the validity of the contract of sale between krwin and himself, 


and the balance that was due him thereon, and by the prayer of 
the bill asked, in the event the Court shou!d declare the said con- 
tract between Turner, McCalleys and Moore and said College to 
be null and void, that it should then decree the balance due under 
the contract with him to be canceled and declared void, and that 
they be required to refund to him the amount he had paid them 
under his said contract of purchase. 

None of the pleadings in the case were sworn to, and John W. 
Scruggs as exccutor of A. RK. Frwin never filed any pleading in 
the cause or made any appearance therein by counsel or otherwise, 
although process was executed upon him by summons in the 
original and cross-bills. 

Record, pp. 08, 96. 


No proof was ever taken in said cause. At the June Term, 
1872, the following minute entry was made upon the original and 
each of the cross-bills: 


HuGu L. Cray, ApM’k oF Daniet B.) Come the partics by their 

TURNER, DECEASED, _ solicitors, and the com. 

v. ‘ plainants ask leave to dis- 

HunrsvitLeE FeMaLce CorirGe, ey AL. | miss their bill. It is there- 

fore ordered, adjudged and decreed, that complainant's bill be 

dismissed out of this Court, and that complainant pay the costs 
of this suit to be taxed by the Register. 


Hunisvi-LeE FEMALE CoL_iece } Come the parties by 
2. Cross-bill. their solicitors, and the 

HuGu L. Cray, ApM’r, ET AL. complainant asks leave to 
, } dismiss the cross-bill. It 

GEORGE M. EVeERHART, | is thereupon ordered, ad- 

7. Cross-bill. | judged and decreed, that 

HuGu L. Cray, ApM’R, ET AL. } the cross-bill be dismissed, 


and that complainant pay the costs thereof to bé taxed by the 
Register. 


Record, Pp. 112, 113: 


The foregoing is a statement of the material facts. 

The Circuit Judge upon final hearing of this cause upon plead- 
ings and proof, dismissed the bill for reasons stated in his written 
opinion. 


Record. ,. ZO2. 


From that decree this appeal is taken. 


9 
ASSIGNMENT OF ERROKS. 

t. The Court below erred in dismissing the bill upon each of 
the grounds set forth in its opinion and decree. 

2. In denying the relief prayed tor. 

3. In not decreeing a foreclosure of the lien for $4.000 given 
by the said College to McCalley and others. 

4. In not granting a decree against said College for said 
$4,000 With interest, and establishing a lien therefor on its prop. 
erty described in its mortgage given to secure said debt; and in 
not decreeing a sale of said property for its satisfaction. 

5. In not establishing appellant's lien under said mortvagy 
and foreclosing the same. 

6. In not awarding the appellant what was justly and equita. 
bly due him on account of the amount expended by MeCalley 
and others in the improvement, furnishing and building of said 
College 

Record, fp. 205. 


ARGUMENT AND AUTHORITIES 


Shortly after the filing of the original bill there were interposed 
by the Huntsville Female College and Geo. W. F. Price, defend 
ants, twenty-six grounds of demurrer, presenting every Conceiva 
ble legal objection to the equities of the case and to the relhet 
asked for. After full consideration the Court below, the Tlonora 
ble William B. Woods presiding, on April 16, 1878, overruled said 
demurrer 

Record, PP. 30-44: 

The overruling of these various grounds of demurrer by Mr. 
Justice Woods established the equity of the bill and the com 
plainant’s right to relief as prayed for, provided, upon a final hear. 
ing of the cause, disputed averments of fact were sustamed by 
satisfactory proof. The decree overruling said demurrer was 
never appealed from nor questioned; but the defendants filed 
their answers and proof was taken on both sides 

By the decree overruling the demurrer, we insist, the law of 


the case was settled, and it only remained after answers tiled and 


LO 


proof taken to determine, upon final submission, contested ques- 
tions of fact. 


The proposition is universal, that a judgment or decree on 
demurrer, involving essential matters, is as effectually res adjudt- 
cata as a decision on the facts. 

Wells on Res Adjudicata, §§ 446-450. 

lreeman on Fudgments, § 207. 

Clearwater v. Meredtth, 1 Wall., 25. 

Smith v. Hornsby, 70 Ga., $52. 

Liven v. Zadek, 59 Lex, 529. 


All orders and entries made in the regular prozress of a cause 
during term time, are considered as emanating from the Count, 
import absolute verity and estop the parties from disputing their 
correctness. 

Destonde v. Darrington, 29 Ala., 92. 

Netth v. Chatt, 5g Ala., gos. 


In Sharon 7. Hill the question of jurisdiction had been passed 
upon and overruled at a previous term upon a plea in abatement 
tendering that issue. At a subsequent term after answer filed 
and proof taken, it was sought to re-open the same question 
of jurisdiction with a view to a different ruling thereon. Says 
Sawyer, J.: 


) ‘ * 


“If the question can be raised at this stage of the 
case, it Can again be raised at any subsequent part of the pro- 
ceedings, and on indetinitcly; or if it can be raised again in the 
general answer to the merits, there would be no use of a plea in 
abatement. Such a plea upon that practice would only obstruct 
and prolong the proceedings, without any possible advantage to 
be gained thereby. The parties are entitled to have an issue 


* * * 


once tried and determined. [am clear in my convic- 

tion that the plea having been interposed and having been regu- 

larly determined, the question thereby raised is tinally and conclu- 

sively adjudged for this case, and cannot be again opened and 

retried at any subsequent stage of the proceedings in the case.” 
Sharon v. Hill, 26 Fed. Rep. 722, at pp. 723 and 725. 


a 


In the forcible language from which we have quoted, may we 
not pertinently ask here: If the same question can be raised 
again in the general answer to the merits, what use would there 
be for a demurrer. Such demurrer would only obstruct and pro- 
lung the proceedings, without any possible advantage gained 
thereby. 

See also Sanderson v@ Daily, 83 N. C., 67. 

This Court has held that its power is strictly appellate over in- 
ferior tribunals, and does not extend to any inquiry into or review 
of its own decision inthe same cause 

Wash. Br. Co. uv. Stewart. 3 How., 47}. 


. Can greater power be invoked for the interior tribunal which 
has no revisory authority at all ? 

If so, the power at mise prins ot the District Judge, the Circuit 
Judge and the Circuit Justice being equal, a case might be decid. 
ed on demurrer by one Judge in one way, upon the merits by 
another Judge in the opposite way, and upon motion for re-hear 
ing by another Judge in yet another way. 

[he doctrine of stare decisis becomes an airy nothing in the 
light of such contingencies 

And in the case at bar we see that the grievance is not an 
imaginary one; for the decision of Mr. Justice Woods by his de 
cree upon the demurrer, has been overruled by the tinai decree ot 
the Circuit Judse 

But we shall assume tor the sake of turther argument, that the 
questions raised by the demurrer and decided in the decree upon 
it are again examinable ; and if we can show that the decree 
upon the demurrer was night, it will become immaterial whethes 


the ruling upon the demurrer was or was not res adjudicata 


LIMITATION OF [WO YEARS 


{ ‘It is contended that the assets of ] G. Wilson, bankrupt. 
sold by his assipnee L W Day, was barred by the statute of lam 


tations of two years, under Rev. Stats § $05; 


; | ; . / ‘s 
Record, p. 50, gth ground of demurrey, 
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But it has been expressly and repeatedly held, that the two 
years limitation does not apply to sales or conveyances, and the 
assignee may convey any portion of the estate after even the 
lapse of two years. 

Bump on Bankr. (goth Ea), 550. 

Warren v. Miller, 38 3e., 108. 

Holbrook v. Brenner, 31 Ull., 507. 


The limitation does not relate to an action by a purchaser to 
recover a debt which was sold as a part of the bankrupt’s assets. 

Bump on Bankr. (gth ka.) 55}. 

Fudson ‘’. Lathrop, 0 La. An., 587. 


\ mortgage does not of itself constitute an adverse claim for it 
is simply alien or charge on the land, and does not confer on 
the mortgagee any estate in the land. 

Bump on Bankr. (oth Ea.), p. 55? 

Price 1A Phillips, =) Robt. 148. 


The limitation of two vears does not apply to a sale by the 
assignee ; it does not apply to enforcement of lien by mortgagee 
or vendor, 

Lewis v. Haskin, 23 Wall, 119, and authorities cited in brief of 
counsel. Smith v. Crawford, g Nat, Bk. Reg, 38. Berry 7. 
Sawyer, 19 ked. Rep., 286. 


“The bar of the statute,” says Bruce J. “applies not to every 
suit at law or in equity between an assignee in bankrupty aud 
another person, but to suits between an assignee in bankrupty 
and a person claiming any adverse interest to any property or 
nights of property transferable to or vested in such assignee, and 
a suit for the foreclosure of a mortgage is not the claim of an ad- 
verse interest inthe property within the meaning of the statute, 
The suit of one party against another in reference to property 
rights does not necessarily imply the existence of adverse inter- 
ests to such property.” 

Gildersleez ¢ 4’ Gaynor, ly fed Rep, lol. 

It is respectfully submitted that that the foregoing authorities 


eLectually dispose of the intimation in the opinion of the Circuit 
Judge, that the limitation of two years should prevail. 
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LIMITATION OF TEN YEARS. 


OD Next it is contended that the right to enforce this lien is 
barred by the statute of limitation of ten years. This is one of 
the grounds of demurrer which was overruled and afterward 
interposed by plea in the answer. The Circuit Judge says in his 
opinion: “I decide the case upon the limitation of ten years 
pleaded in bar of the action.” 

Record, p. 202. 


In this conclusion he is most clearly wrong. There is no 
Act of Congress creating a limitation of ten years. The suit was 
brought in the United States Circuit Court in the State of Ala 
bama, and therefore the Circuit Judge must have had _ refer- 
ence tothe law of A.abama This Court in case of Leffingwell 
vs. Warren, 2nd Bl. ck, 509, says: “The courts of the United 
States, in absence of leyislation upon the subject by Congress, 
recoguize the Statutes of Limitations of the several States, and give 
them the same construction and effect as that are given by the 
local tribunals. They area rule of decision under the 34th sec- 
tion of the Judiciary Act of 1798. The construction given toa 
State statute by the highest judicial tribunal of such State, is 
regarded as a part of the statute, and is as bin ling on the courts 
of the United States as the text.” 

Letingwell vs. Warren, 2nd Black, 599 

Brown vs. Hhatts, 15 Wallace, 177 

Ross, et al. vs. Duval, et al, 13 Peters, 45. 

McClung vs. Silliman, 3 Peters, 270. 

frank of State of Ala., vs. Dalton, g How, $22. 


The limitation of ten Vears created by the statute law of Ala 
bama does not apply to a bill in chancery to enforce a lien secur 
ing the payment of a debt. It has been so expressly held by an 
unbroken current of decisions of the Supreme Court of Alabama, 
from the earhest time tothe present. Among the latest utterances 
upon. this subject, and by far the most exhaustive discussion, ts in 
the OP MON I Case of Ware, ¢¢ a/., ws Curry, 67 Ala., 2/4 That 
was a bill in equity filed by the vendor against vender, to enforce 


equitable hen for unpaid pure hase. mone y ol land lhe defendant 
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demurred upon the ground that the remedy to enforce the hen 
was lost, on account of the action at law for the recovery of the 
purchase-money, as well as the action of ejectment for the recov- 
ery of the land being barred. The opinion says: “The fourth 
ground of demurrer has been of frequent consideration in this 
Court, and ought to be regarded as settled finally and conclusively 
if repeated judicial decisions can put to rest any vexed question, 
giving peace and security to the community, which ought not to 
be moved or disturbed.”” And, after reviewing all the Alabama 
decisions and also the English and leading American authorities 
upon the question, it proceeds: “It has not been and cannot be 
insisted there is any provision of the statute prescribing the time 
within which remedies for the enforcement of liens must be pur- 
sued in courts of law, or of equity. To apply the statutes to such 
remedies would require more than an unwarranted interpretation 
of their terms; there must be an importation into them of causes 
of action, and of remedies, in reference to which the law-maker 
was silent. «As to remedies for the enforcement of liens for the 
security of debts, whether the liens are created by the contract of 
parties, or like the lien of a vendor of lands, who has parted with 
the legal title, taking no independent security for the payment of 
the purchase-money arising by implication of law, there ts no 
statute of limitations. Remedies to enforce them are not barred 
until twenty years has elapsed, creating a presumption of payment.” 

Ware, etal. vs. Curry, 67 Ala., 288. 

Cullum ws Br. Bk. at Vobile, 23 Ala » 107 

ond Vol. Brick. Dig, p. 255. 

Relt vs. Relf, 34 Ala., 500. 

Bossell vs. Nix, 60 Ala., 287. 

Covle vs. Wilkins, 57 Ala., 108. 

Byrd vs. McDaniel, 33 Ala., 18. 

Bank vs. Guttschlwk, 14 Pet., 20. 

Hughes vs. kedwards, g Wheat., 48o. 

Lewis vs. Hawkins, 23 Wall, rrg. 

Lhe opinion of the learned Circuit Judge upon this branch of 
the case, shows he evidently was not informed of the law ot Ala. 


bama upon the subject. And the decision of the case upon the 
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limitation of ten years pleaded in bar of the action, we respecttully 
submit, was most palpably erroneous in the light of the Alabama 
law as declared in the cases cited above. The reason too given 
for the decision, shows that the opinion was formed upon a false 
notion of the Alabama law. It says: “While the lease and lien 
were united and the lessee in possession, it 1s doubtful af the 
Statute was running, as the possession of the property was not 
adverse. But when the lease and the lien parted company, and 
the trustees of the College resumed possession, | have no doubt 
the possession was adverse and the sfaftufte commenced to run 
Record, p.. 202. 

We respectfully ask what statute is here referred to as 
commencing to run? Ceitamly no statute of the State of Ala 
bama, because there is none. The decisions which we have 
cited all hold that there is no statute of Alabama prescribing the 
time within which remedies for the enforcement of hens must be 


pursued in courts of law, or of equity. 


The opinion further says: “A hen-holder out of possession of 
the property charged with the lien does not, as I understand, 
occupy the same position as a mortgagee with the mortgagor in 
possession. The mortgagee holds the legal title and the mort. 


Valor holds possession it} the nature ol «i te hart £ Necord. f tb. 


Under the Alabama law there ts a difference between a mort 
vave and a lien, in this, that, by the mortgage, the mortgage 
acquires an interest in and title to the property, wher AS, by the 
lien, the lienee acquires no such mght; but as resards the limita 
tion upon the enforcement of the hen under the Alabama law, 
there is no difference. Lhe question here ts not whether there is 
a difference between a mortgage and a hen, but whether under the 
law of Alabama the nght to enforce a len in eqouy is barred in 
ten years. This question ts answered plainly and most unmustak 
ably in the opinion im the case from 67 Ala. on paces 255 
and 289. Says the Court: lt has not been and cannot 
be insisted there 1s any provision of the statute presenbing the 
time within which remedies for the enforcement of hens must be 


pursued in Courts of law or equity, to apply the statutes to such 


remedies \\ wuld require more than an unwarranted nterpretat cn 


. 
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of their terms ; there must be an importation into them of causes 
of action, and of remedies, in references to which the law-maker 
was silent. As to remedies for the enforcement of liens for the 
security of debts, whether the liens are created by the contract 
of parties, or like the lien of a vendor of lands, who has parted 
with the legal title, taking no independent security for the pay- 
ment of the purchase money, arising by implication of law, there 
is no statute of limitations. Remedies to enforce them are not 
barred until twenty years has elapsed, creating a presumption of 
payment.” 


In this connection the Court will observe from the statement of 
facts in the case just quoted, that, the lien there sought to be en- 
forced was an equitable vendor's lien, the vendor having con- 
veyed the title absolutely to the vendee. Now what is the dif- 
ference between that case and the one at bar. The one is an im- 
plied equitable lien which is only recognized and enforced in 
equity, and the other a lien created by the express contract of the 
parties, the lienee in neither having any title to or interest 
in the property. Now the opinion of the Court in the case last 
quoted from says :—*It is not material whether the right or lien 
be /egal, or equitable, express or wnplieed. Numerous examples 
will readily suggest themselves to the professional mind.” Then 
the Court proceeds to give various illustrations showing that the 
rule it announces applies to all liens “/ega/or equitable, express or 
implied.” 

Ware, et al.,vs. Curry, 67 Ala., 28S8-So9. 


The further view expressed by the opinion of the Circuit Judge, 
that the statute commenced to run against Everhart when he sold 
in 1859, because since that time the possession was adverse as to 
him, is conclusively answered in the cecisions of the Supreme 
Court of Alabama above cited. These decisions say that there is 
no statute of limitations applicable to the case. 

The result is, so far as this branch of the case is concerned, that 
the conclusions of an opinion founded upon such an erroneous 
idea of the law cannot be otherwise than incorrect. 
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PRESCRIPTION OF TWENTY YEARS. 


The law of Alabama as settled by the decisions of the Supreme 
Court is, that if twenty years have elapsed from the law-day of the 
mortgage or from the accrual of the right to enforce the hen to 
the date of the institution of the suit, this will bar the right of 
recovery. Therefore if it appears from the facts of this case that 
twenty years intervened between the accrual of the nght to insti 
tute proceedings for the enforcement of the lien to the commence 
ment of the suit, the appellant's nght of recovery is’ barred, 
But such is not the fact. This suit was commenced on February 
27, 1877 By the terms of the written agreement, evidencing the 
indebtedness and security for its payment, itis expressly stipu- 
lated, that “The Huntsville Female Coilege” has the nght to ex. 
tend time of maturity of debt until Jan'y ist, 1860, and that no 
right to enforce payment of the debt by foreclosure of the len 
exists until after that teme. Aecord?, p 78. By the terms of the 
asreement, then, January tst, 1860, is the date of the maturity of 
the debt, and also the law-day of the hen. The bill being filed 
within less than twenty years from that date, the surtis not af 
fected by the prescription of twenty years. | 


In his opinion, the Circuit Judge inthe case at bar says he is 
inclined to think that the limitation of twenty years is well 
pleaded. Hlow he reaches this conclusion we are unavle to com 
prehend, unless he regards the debt as having matured according 
to the terms of the agreement—§1,000 September fst, 1353, and 
balance $3,000 January fst, 1854, computing the limitation 
from those dates. It is true that the agreement says $1,000 15 to 
be paid September tst, 1853, and $3,000 January Ist, 1854, and if 
paid at those dates to be received without interest. But the agree 
ment, after expressly creating a lien upon the property to secure 
payment of the debt, further covenants that The Huntsville Female 
College “May extend payment of the §4.000 aforesaid until the 
first of January, 1860, the interest being computed and payabl 
annually thereon’; and it ts further covenanted that if said sum of 
$4,000, or any part thereof or any interest thereon, shall by 
unpaid on January Ist, 1860, that there may be a toreciosure and 


sale of the property. Now we say that the lnnitation is computed 
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from the accrual of the nght to foreclose; but even if the compu. 
tation is from the maturity of the debt, according tothe terms of the 
agreement the debtor having the right to extend the day of pay- 
ment until January Ist, 1860, and there being no such de- 
fault before that time as would authorize commencement 
of foreclosure proceedings, the failure by the debtor to 
pay has the eilect under the agreement to extend the day of 
maturity to January Ist, 1860, certainly so far as the question of 
limitation is concerned. This is manifestly the law, justice and | 
equity of the case, and we take it for granted the citation of 
authority is unnecessary to sustain it. 


SALE BY ASSIGNEK OF WILSON, BANKRUPT. 


The defense is made by demurrer to the original bill, that the 
sale of the debt and lien by Day as Assignee in Bankruptcy of 
Wilson was invalid, because no notice was given to the appellees 
of the application for the order to sell, and no confirmation appears 
to have been made of the sale by the Bankrupt Court. These 
grounds of demurrer were overruled. Besides, there is no law 
requiring the Assignee to make the debtor a party to a petition 
in the Bankrupt Court to sell a chose in action. 

Bump on Bkr pt. (oth Ea), p. 167, et seq. 


The mortgagor stands in the relation of a trustee to the mort- 
gagee for the amount secured by the mortgage. 
Lewis vs. Hawkins, 23 Wall, 119. 


The bankrupt law does not require a report and confirmation 
of sale by Assignees, and the practice is not to report the sale. 
The Assignee may sell a chose in action without any order of 
the Court, or any other property of the bankrupt unencumbered. 

Bump on. Bkrpt. (oth Ed), pp. 108 and 560, 

Mines vs. Swarts, 10 bkrpt. Ree. 

VAGUE, UNCERTAIN, CONTRADICTORY AND IRRECONCILABLE AVER- 
MENTS OF BILL. 


It was further insisted upon demurrer to the original bill, which 
ground of demurrer was also overruled, that the averments of the 


ly 


bill were vague, uncertain, contradictory and irreconcilable in this, 
viz: That it claims and derives title to said property, which is 
the subject of this litigation, by two incensistent and conflicting 
titles, the existence of both of which are impossibilities, first, as 
the purchaser of the same, at the sale of L. W. Day, as assignee 
of J. G. Wilson, bankrupt ; and secondly, as set forth in para- 
graph 19 of said bill, under and by virtue of the contract, evi- 
denced by “Exhibit C", which complainant avers he has never 
surrendered to any one, but claims that he is owner and holder 
of the same Record, p. fo 


A bill may be filed with a double aspect and for this reason it 
is not subject to demurrer for repuynancy. 

Story kg. Pl. 42, 2a, and Note 

Colton vs Ross, 2 Paige, Zy0. 

Lloyd vs. Brewster, 4 Paige, $37.-° 

Stem vs. Robertson, 30 Ala, 286. 


Besides, there is no inconsistency or repugnancy between the 
title or mght acquired and asserted by virtue of the purchase from 
Wilson's assignee, and that set up inthe toth paragraph of the 
bill. Both taken together, merely serve to make up a_ perfect, 
equitable, and legal title in Everhart to the $4,000.00 debt, and 
lien to secure its payment. 

Everhart does not deny his sale to Erwin of the debt and lien 
He only claims that he retained the evidence of the debt and lien 
as security for the notes that Erwin and his securities gave him 
Therefore, Everhart, in retaining the contract evidencing the debt 
and lien, occupied towards Erwin, and those claiming under him 
the relation of pledgee or mortgagee, and by the purchase trom 
\WWilson's assignee, Everhart became, as to the transaction between 
him and krwin, the owner of the interest both of the mortgaged 
or pledgor, and mortgagee or pledgee 


Record, pp. 3y and yo. 


ULTRA VIRES. 


Another cround of demurrer which was also overruled 1s, that 


the creation of the debt and hen is w/fra tires. Ree. Pf. 3g-43 


» 
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Corporations are undoubtedly liable in respect of ultra vires 
transactions of which they have had the benefit. 

Green's brices Ultra Vires, pp. 608 -6 30. 

Twin Lick Oui Co. vs. Marburg, 1st Otto, 587. 

Chicago Building Soctety vs. Crowell, 65 lll, 45°. 

De Groff vs. Am. Lin. Th. Co., 21 N. Y¥., 127-8. 

Parish vs. Wheeler, an NN. y, sO}. 

Brisselvs. M.S.& N. 1. R. R. Co., 22 N. :,. 258. 

Mayor vs. Ray, 19 Weall., 368. 

Allegheny City vs. MeClusken, 14 Penn. st. 81. 

(uderwood vs. Newport Lyceum, 5 B. Mon., 129. 

Ohio L. 1. Co. vs. Mech. Ins. Co., 11 Humph., 1. 

State Board of Aer, we. te. Sk. &. 60. 47 Lud, J07. 


See article on C7/tra lures, Cent. L. J. Jan. 4, 1878, p. 3. 


\Where a purchaser has taken possession of, and enjoyed the 
subject matter of a contract, it is the duty of the Court to make 
every reasonable presumption in favor of its validity. 

Green's Br, Ultra Vires, pp. 616, 617, 618. 


Corporations can hold others responsible under w/fra vires con- 
tracts, where benefit has been derived by such party from the 
contract. 

Steam Nav. Co. vs. Weed, 17 Barb., 378. 

Green's Br. Ultra Vires, p. 679. 


A corporation, unless prohibited, has authority to borrow money 
to accomplish the purpose tor which it was organized. 

Ala. Gold Life [ns. Co. 7S. Central Agr. CY Mech. Asso., sf Ala 7 3. 

lalladega Ins, Co. vs. Peacock, 67 Ala., ?5}. 

7 U.S. Dig. (N. S.) 185, § 86. 

S.C. Union Gold M. Co. vs. Rocky Mt. Nat. Bk, 2 Col. 7, 248. 


Taylor vs. Agr. & Mech. Asso., 68 Ala. 229. 


In determining whether a corporation can make a particular 
contract, it must be considered in the first place, whether its 
charter or some statute forbids it; and if the charter and valid 
statutory law are silent on the subject, in the second place, 
whether the power to make such a contract may not be implied 
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on the part of the corporajien as directly or incidentally necessary 
to enable it to fulfill the purpose of its existence. 

Weekler vs. karst Nat. Bk., 2 Ma, 581 

s.¢.7 U.S. Dig. (N. S.), 185, Sec. 88 


Coileges for the promotion of learning are e/eemosynary corpo 
rations, but between them and “ade and municipal corporations 
there is no difference in legal consideration 

Green's Brice’s Ultra 1 vres, pp. 10, 1S, 28, et Séy. 


A deed may be void in part, and valid in part 
Anderson vs. Hooks, y Ala, 704. 
Green vs. Br. Bk. of Mont, 33 Ala., 67}. 


Ifa part of a contract, statute or by-law, which is valid, can be 
separated from that which ts void, and carried into effect, it may 
be done. 

Amosbury etal. vs. Bow. Mut, k. las. Co., 6 Gray, 607. 

Rand vs. Mather, 11 Cush., 7. 

Commonwealth vs. [Httchings, 5 Gray, 485. 

Mayfield vs. Wadsley, 3 Barn and Cres., 361. 

Wood vs. Benson, 2 Crompt. aud Fero, yf. 


kvery corporation, unless prohibited by law, can ineur obliva- 
tions as a borrower of money to carry on the legitimate business 
for which it was incorporated, although not specially authorized 
to borrow by its charter. 

Grreen's Bruce's Ultra Vires pp. 115, 117, 118, et seg. 

Curtis vs. Leavit, 15 N. Vy 

Beers vs. Phantxy Glass Co, 18 Barb. 358. 


Corporations may secure thei indebtedness by note, bond on 
morlyage In other words May CNeTCISE their powers of borrow 
ing like ordinary individuals and give mortvage 

Green s Brwe's lVtra lore ‘, f S21 et se 

Barry vs. Mercer bachg. Co, t Sandt. Ch, 280 

Cve vs. Pennock, 23 How., 17 

The power to purchase lands and dispose of them implies the 
power to mortgage, to secure the debts of the company 


Fackson a's Brown, . Hvnd.. 
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Gordon vs. Preston, 1 Watts, 385. 

Green's brice’'s Ultra Vires. pp. 124-25 & note. 
Allen vs. Mont. R. R. Co., 11 Ala., 472. 
Phillips vs. Winslow, 18 B Mon., 431. 

Mob. R. R. Co. vs. Talman, 15 Ala., 472. 


A further ground of demurrer which was also overruled is the 
following : 

ith. (7) That said bill shows no case that will move the 
conscience of this Court to a specific performance of said contract, 
marked “Exhibit C”; that the bill does not show that said Tur- 
ner and others ever expended their own moncy in building, fur- 
nishing, or adorning said “Huntsville Female College” or in 
paying for the lot on which the same was built; that said con- 
tract was made by the President of said “Huntsville female Col- 
lege” and Turner McCalley and Moore, wo were trustees of 
said College; and who then occupied a fiduciary relation to said 
College ; that complaina.t is a purchaser with full notice of the 
relations sustained by said contracting parties, to said College ; 
that said complainant does not come into equity with clean hands, 
and that the contract of said complainant was a mere hard-bar- 
gain for unsanctitied gain by the sacrifice of the interests of relig- 
ious education. Record, pp. fo-fl. 

A director of a corporation may loan it money and take mort- 
gage on corporate property when the money is needed and the 
transaction is open and otherwise tree from blame. 

Twin Lick Ol Co. vs. Marburg, 1 Otte, 587 


. , 


ARGUMENT OF FACTS. 

The written agreement under seal evidencing the debt and lien 
was executed by the defendant, “The Huntsville Female College”, 
in its then corporate name of “The Trustees of the Bascom Fe- 
male Institute’, on the 17th day of December, 1852. It expressly 
creates a lien on the College lot, building, furniture, &c. to secure 
payment of the debt, and recites that the debt secured thereby 1s 
tor $4,000.00, payable as follows: $1,000.00 on or before Sept. 
Ist, 1853, and $3,00000 on or before January Ist, 1854, to be 


'@ 


received without interest 1! paid promptly when due, said College 
reserving the rivht to extend the payment until January Ist, 1S6o, 
interest being computed and payable annually. Aecord, p. 78 
The debt and lien was assigned by thove to whom originally due 
to the complainant, December «7th, 1857. Aecord, p. 22. 

In the first place it 1s unquestioned, that the debt is just, due 
and uupaid, and that the agreement creating the lien was duly 
executed. 

We say the debt is unquestionably just, because by the plead. 
ings and proof it appears without contradiction, that the Hunts- 
ville Female College actually received the consideration for it ; 
the consideration being the erection «f adequate buildings, and 
suitable aparatus, appliances, and imstrumentalities for the accom. 
plishment of the purposes of the creation of the corporation, tt 
not having sufficient means to effect this design of its formation 

We say the debt is due and unpaid, because we alleye in our 
bill this fact, and it 1s not denied by the College in its answer 
(See par. Sth of bill.) Aee., p. 5. 

The ouly proof on the subject is the ortginal agreement evi- 
dencing the debt and len produced as evidence by the complain 
ant to show that the debt is due, and that he is the owner of tt, 
and the depositions of the complainant, and of Thomas 5S. MeCal. 
ley, who state that nothiog has been paid on the debt, and that 
the whole of it remains due and unpaid, except $367.00, paid 
Feb'y Oth, 1856, and S210.00, keby 2ist, 1S8S60 Record, PP. 
155 and 156, 176-180. 

We say the agreement was duly executed because it is so al- 
leged in the bill, and admitted by the answer of the College ; and 
we produce as evidence the orisinal agreement itself. Aecord, 
fp. 109-174. 

The equities of the bill bein: settled, and it appearing that the 
debt is just, due and unpaid, and that the agreement evidencing 
debt and lien was duly executed, the only remaining question 
as to whether the complainant 1s the beneficial owner and holder 
thercof 
L pon this point, i the Court were influenced in its decision 


i 
solely by the substantial nichts and equities of the parties, with. 


,* 
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out reference to anything else, the facts of the case are sich, that 
there could be no question, or room for cavil or doubt. 

These facts are as follows: The debt and len were originally 
the property of the McCallevs, Turner and Moore. They sold to 
the complainant, and he has paid the purchase price-in full, so 
the original owners have parted with all their interest, receiv- 
ing full value therefor, The complainant sold to Erwin 
with other property. Erwin paid a part of the amount due on 
his purchase. After his death his” personal representative, 
being unable to pay the balance, sold to Wilson, he in 
consideration thereof paying Erwin’s representative the same 
amount Erwin had paid on his purchase, and assuming to pay the 
complainant the balance due him on his saie to Erwin. After the 
estate of Erwin was thus refunded the amount paid by him, and 
Wilson hadassumed the balance due from it to the complainant, 
certainly in equity and good conscience Erwin’s estate had no 
longer any interest in the matter. 

Wilson went into bankruptcy, and in his schedule of liabilities 
this assumed balance due the complainant on Erwin’s purchase 
from him appears. Arec., fp. 30. 

Wilson's assignee in bankruptcy sold at public outcry, all the 
rivht, title and interest he, Wilson, acquired by his purchase from 
Erwin’s personal representative, and at the sale the complainant 
became the purchaser, thus re-investing himself with whatever 
interest in the debt and lien he had parted with in his sale to 
Erwin. 

Upon these facts, we certainly are justified in the assertion that 
the substantial equities of the case are with the complainant. In 
this connection we commend to the careful perusal of the Court 
the answer of Everhart to cross-int. 44. Avec. Pp. 160-770. 

We say further, that the complainant ts, in contemplation of 
law, the beneficial owner and holder of this debt and the lien for 
its security, on account of his retention of the evidence of the debt 
and Len when he sold to Erwin. The testimony of the complain- 
ant is all the proof there is bearing upon this question. He states 
substantially that he owns, retains, and has possession of the evi- 
dence of the debt and mortgage, and produces it, and makes it a 


part of his deposition; that he never surrendered possession of tt 


ae 
~ 
to said Erwin or any one else, but claims to be the owner and 
holder of it until he is paid what is due him in pursuance of the 


terms of his sale to bwin. 


/nt. 15. To whom is the said balance on the said four thousand 
debt now due and ow sug? S 

lo the fifteenth interroyatory, he saith: 

To Georze M. Everhart, the complainant. 

/nt. 76. Did you or not ever make sale to A. KR. Erwin of your 
said purchase trom said contractors? If so, please state when ? 

To the sixteenth interregatory, he saith. 
of August, 1859. 


Int. 17. Did said Erwin ever pay you for said purchase? It 


1 did on the 


not, please state what amount is now Cue you thereon 

To the seventeenth imterrogatorn, he saith: 

He did not, except 1) part. Hic still Owes me in notes fourteen 
thousand dollars, with u.terest thereon from ist July, 1859, to the 
present time. 

/nt. 18. Did you or not retain said contract, as the evidence of 
said indebtedness of four thousand dollars, as is alleged in para. 
graph 19 of the origina! bill of complaint in this suit ? 

lo the eighteenth interrogatory, he saith : 

Said contract was retained by my representative for the pur 
poses set forth in the interroyatory 

AV /nt. 27. If you say you sold your interest in the orginal con- 
tract with said sloore, McCalley and Turner, is it not true that 
you assigned and delivered the same to said Erwin for value, that 
you took from Erwin, as part consideration of your purchase 
money therefor, five several bills single, or writings obl:patory, 
or notes, or b mas, with personal SCCUITY on Cat h of said pret pe rs ? 
If yes, give names of sureties on san! papers 

To the twenty-first X interrogatory, he saith: 

I delivered to Erwin all the personal property and the use of 
the lease, but did not assign or deliver to him the orminal con 
tract between Turner, McCalicy and Moore and the trustees. | 
did take their notes or bond, with personal security’ Lhe names 
of the sureties were, John W. Scrucgs, James Hl. Scruggs, A. HI 
kliett, A. J. Eslinger, R. J. Kelly, S. W. Harris, John M. Eldridge, 
John B. Trotman, W. 1H. Nance, John W. Cooper 


of) 


~_ 


A ILnt. 34. Did not the $4,000.00 debt that you claim in this 
suit, constitute a part of the consideration of $27,000.00 that said 
Erwin was to pay you for said lease, &c., and was it not trans- 
ferred to him, Erwin, in part consideration of said $5,000.00 cash 
payment referred to in your assignment to Irwin, and the notes 
given for deferred payment ? 

To the thirty-fourth X interrogatory, he saith: 

It did constitute a part of what I sold Erwinfor twenty-seven 
thousand dollars; but it was not assigned to him in any manner 
that would preclude my power of realizing the said indebtedness 
to me by him, for the sale of this same lien, or the rest of the 
lease and interests sold, in case he or his sureties failed me. 

X /nt. 35. Is it not true that you did not retain any lien on 
said lease or debt to secure payment of said purchase money by 
the terms of said contract ? 

To the thirty-fifth. X interrogatory, he saith: 

To answer this question, | must say, first, that the lease, with 
its claims, privileges, &c., did not amount to more than half the 
values which I sold to the said Erwin. \Whatever there was, 
therefore, in the lease that could secure me, or whatever there 
was of responsibility in the sureties, I relied upon for the final 
payment of what was justly due me; nor did | intend to surrender 
one jot or tittle, in lease or lien, that would debar me from real- 
izing my claims——personal sureties failing me. 

Record pp. 139 & 156; 145 & 104; 145-6 & 1065. 


Everhart’s testimony on this point, resolves itself into the fol- 
lowing legal proposition. Does the retention by kverhart of the 
evidence of the debt and lien without objection trom Erwin or 
those claiming under him, create a lien or pledge in Everhart’s favor 
thereon for balance due him on his sale to Erwin, in the absence of 
proof of an express contract between Everhart and Erwin to that 
effect, except that it appears from the uncontradicted testimony 
of Everhart, that such was the purpose of his retention, and that 
for that purpose, and to that extent, he ts the owner and holder of 
them. 

In the first place, we insist that the effect of the retention of the 
evidence of this debt and lien by Everhart when he made his sale 


to Erwin, without more, was the creation by implication of a 
pledge by Erwin to secure the payment of the notes given by him 
to kverhart. In this position, we think we are sustained by 


equitable principles, recognized in such transactions. 
, | Sir William Grant remarked upon this subject, that if a deposit 
of title-deeds was made when money was advanced, the purpose 
must obviously be to secure repayment, and there is little to be 
supplied by other evidence. 
Morris vs. Wilkinson, 12 Ves, lo7-tyg. 


So Lord Thurlow held that the deposit of a deed necessarily 
implied an agreement for a mortyage 

Russel vs. Russel, 1 Bro. C. C. 269. 

Lacon vs. Allen, 3 Drew, $79. 


A., insisting that B., the owner of an agreement for a building 
lease, had deposited it to secure to him nine hundred pounds, 
claimed payment trom the administrator of B., who had expended 
his own money in finishing the houses, and obtained leases trom 
the lessors, and questioned the deposit, and the extent of the ad- 
vance, if any had been made. Held, the affidavits proving a 
deposit, the Court was bound to act upon them; that the deposit 
entitled A. to a mortgage, and gave him a mght to payment. 

Sims vs. Helling, 9 Ing. Law and #q., 494. 


” ’ 


In New York, when there had been an advance of money, and 
the title-deeds were found in possession of the lender, there was 
held to be an equitable mortgage. 

Rockwell vs. Hobby, 2 Sandt. Ch, 9 

Hackett vs. Reynolds, 9 R. 1, $12. 


The principle of an equitable mortgage ts, said Lord Eldon. 


that the depos:t of the deeds ts evidence of the agreement 


st Fones on Mort. 3 183 


This principle, thus recognized by leading authorities, has 

> been somewhat restricted in tts application to real estate by some 
of the American Courts, on account of our resistration laws as to 

“4 - title-deeds to real property, and our statute of frauds 

7. 


The reason for this restriction of the operation of the Princ 


’ 
! 


can bas Cc no applicats m to |" rsonal yet }™ rty, tere alise the evidence 


28 


of title ordinarily is possession, and the registry laws do not apply. 
Ist Fones on Mort, §$§ 185 & 186, : 


In the light of these authorities, the retention by Everhart of 
the evidence of the debt unexplained and without further proof 
creates by implication a pledge for the security of the notes 
Erwin gave. 


In the next place, we contend that the legal efliect of this testi- 
mony by Everhart, is the establishment of a contract between him 
and Erwin, that he was to retain the evidence of the debt and lien 
as a security, or pledye, for what was due him on account of his 
sale to Erwin. This is manicst from a critical examination of 
the testimony. Ile says, when he sold to Erwin, he did not sur- 
render possession to him of the evidence of the debt and lien, but 
retained it as security for what Erwin agreed to pay him. Erwin 
executed his notes and delivered them to Everhart. I) it had not 
been Erwin's understanding that Everhart was to retain the evi- 
dence of the debt and lien, for the purpose and reason stated by 
Everhart, then is it in the bounds of the possible that Erwin 
would have given his notes fer the debt and lien, and at the same 
time have permitted Everhart to retain the sole evidence of them ? 
The retention must have been with the knowledge and conse- 
quently by the consent of Erwin, and being so, there can be no 
other rational or legitimate conclusion from the fact of his know]- 
edge and consent that it was the understanding of Erwin as well 
as Everhart that the latter should retain the evidence of the debt 
and lien as a security for what Erwin owed on account of his 
purchase. Irom the facts of the case the Court is bound to con- 
clude that Everhart retained the evidence of the debt and hen for 
the purpose stated by him with the knowledge and consent of 
krwin:; this being so, no other legal conclusion is deducible from 
the proof than a contract or agreement to that effect between the 
parties. 

The transfer of a note or bill of lading, or mortgage, or other 
chose in action as a collateral secutity for a debt, is now regarded 
as a pledge. 

Fones on Chattel Mort, § § 


aw ‘ . ae . 
JONES ON Pledges, SY 


2c) 


In a court of equity, an assignment of a debt may be in writing 
or by parol, and ao particular form therefor is essential ; it ts 
sufficient if there is an intentional transter or making over of the 


he 


subject matter conferring a complete and present moht upon t 
transferee or assignee. 


Lowery vs. Peterson, 75 Ala, rag. 


A transfer by delivery of a note or bond for the payment of 
money passes as fully as a transfer or endorsement in writing the 
beneficial interest, entitling the assignee or trausferee to demand 
and receive the moncy, and to discharge or forgive the debt. Of 
necessity it passes the security for the debt which the vendor 
retained or which may have been created by a mo:tgage. bor in 
the contemplation of a court of equity the debt is the prine:pal 
thing, the security an imeident. 

Lowery vs. Peterson. 75 Ala., tog-11?-1}. 


the Circurt Judge in his opinion in the case at bar, says: 

“According to Everhart, the complainant, and as charged in 
his bill in this case, he sold the lease to Erwin, but retained 
the lien tor himself, in 1859. * * * * Jt seems clear to me 
that Fverhart by his judicial admissions in his cross-bill and 
answer hiled in the Madison County Chancery Court, ts estopped 
from denyins the sale and transfer of the len to Erwin.’ 

This ts as great a misconception of the facts alleged and tests 
fied to by complainant as we think we have shown the opimon to 
be of the law of the case. By reference to the oth, tith and toth 
paragraphs of the original bill it will be seen that the complain 
ant, I-verhart, alleges that he sold to Erwin all claims and ites 
est he had in and to the Huntsville Female College, including al! 
claims, rights and interest purchased by him from) MeUalleys, 
Turner and Moore, and that Erwin sold the same property to 
Wilson ; and it is expressly alleged that a part of the property so 
sold was the $4,000 00 debt and lien securing its payment. By 
paragraph 19 of the original bill ats further alleged that the 
complainant “still owns, retains and has possession of the orginal 
contract evidencing said debt of 84,000.00, with the hen of the 
property of said Huatsville Female ( ollege building, lot, &c , and 


has never surrendere!] possession thereot, t said }urwin orany 
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one else, but claims to be the owner and holder thereof, ut he ts 
paid therefor in pursuance of the terms of his said sale to said 
krwin’. Record, p. 11. 

The plain legal construction of these averments and the only 
one it seems to us they are susceptible of is, that Everhart did sell 
the $4,000.00 debt and lien to Erwin, but retained the evi- 
dence of the debt and lien as a security in the nature of a pledge 
for the payment of balance Erwin owed him on entire purchase. 

Now in reference to the statement in the opinion that the ad- 
missions or averments of the cross-bill and answer of Everhart in 
the Chancery Court of Madison County should be taken as ju- 
dicial admissions, wesay: Ihis answer and cross-bill are not 
sworn to, Record, pp. 101-10}. 


Being unsworn pleading, according to the decisions of the 
Supreme Court of Alabama, they are not to be taken as necessa- 
rily affecting his credibility, or lessening the force of his evidence. 

Blum & Co. vs. Mitchell, 59 Ala., 535. 


Besides, there is no inconsistency between the admissions of said 
cross-bill and answer in said Chancery Court and the averments 
of the original bill and the testimony of complainant, Everhart, in 
the suit at bar. In both itis stated with equal emphasis that 
Everhart’s sale to Erwin included the $4,000.00 debt and lien. 
The only ditierence is, that, inthe original bill in this’ suit, 
Everhart sets up a claim to the $4,000 00 debt and hen, which he 
did not assert in his answer and cross-bill in the State Chancery 
ease. Our explanation of this seeming discrepancy is_ this. 
The Chancery case was instituted in 1867, and the suit at bar 
was not brought until Feb’y 27, 1877 — The original bill in’ the 
former was filed by one of Everhart’s vendors to enforce pay. 
ment of the $4,000.00 debt. When it was brought and during 
its pendency, Everhart was indebted to his vendors on account of 
his purchase from then in an amount at least equal to and prob- 
bably in excees of the $4.000,00 debt with interest thereon, and 
it was to his interest to have this debt collected, as it would go 
when collected in payment of what he owed. Erwin's estate and 


the securities upon his oblization to Everhart would also have 


gotten credit on their indebtedness for the collection, and Ever 
hart could look to the securities of Erwin for balance due him 
from them on his sale to Erwin. We say this was the condition 
of things when this State Chancery case was pending. Therefore 
it was unnecessary, and not to the interest of Kverhart, for his 
counsel to set up in that case the claim he asserts here to the 
$4,000.00 debt and lien. Besides, at the time the chancery surt 
was brought and pending, everything, especialiy relating to bust. 
ness matters in .\labama, occurring before the war, was in an 
unsettled condition, and verhart was a non-resident living in a 
State remote from Alabama. Ten years afterwards when this 
suit was brought, times had changed very materially, and the 
condition and circumstances of the parties also. bverhart had 
settled in full the balance he owed his vendors. The tace value 
of the unpaid bonds of Erwin and his securities, which ibeverhart 
held and were due to him, amounted to 14,000.00. lrwin's estate 
and the securities upon his bonds turned out to be utte riy insol 
vent, and, as a consequence, the bonds commercially valucless 
Under these circumstances, Everhart’s only chance to recover a 
portion of the indebtedness justly due him on account of these 
various transactions, was to assert his mght by bill in equity as 
holder of the onginal evidence of said $4,000 00 debt and lien, as 
he has done in this case. [heretore in no aspect in which’ the 
case can be viewed, do we think the rights of kverhart asserted 
in this cause should be considered: as prejudiced by what was 


averred or omitted to be sct up in the State Chancery case 


It may be suygested that kverhart is incompetent to testify to 


any transaction between Erwin and himself, Erwin bere dead 
Revised Statute. § SS. 


This may be so where exception is taken to the testimony, 
when offered, by those representing the estate of the decedent 
No such exception was made im this case to the testimony of 
Everhart inreference to the transaction between Erwin and him 
self, cither by The Huntsville Female College or the representative 
of k:rwin's estate. This we contend is a waiver of the admis 


bility and competency of the testimony 
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We pass now to the consideration of another feature of the 
case which seems to us,conclusive of the complainant’s night and 
title to the debt and mortgage, irrespective of the question just 
discussed. 

If Erwin by his purchase from Everhart became the absolute 
and unqualified owner of this $4,000.00 debt, then it is equally true 
that Erwin’s interest, thus acquired, passed by the sale of Scruzgs, 
as executor of Erwin, to Wilson. Wilson in his deposition states 
positively and emphatically that every claim, right and interest 
acquired by Erwin in his purchase from Everhart, passed to him, 
Wilson, by his purchase trom Scruggs, as executor : 


“\V /nt. 3. Was it not your uncerstanding, and the agreement 
between you and Scruggs, that you purchased of him, as the ex- 
ecutor of Erwin, every claim on, and interest in, the. Huntsville 
Female Collegé, and personal property therein, which Erwin had 
purchased trom Everhart ? 

Ans. That was my understanding, and such was the agreement 
between J. W. Scrugys and myself. 

NX /nt. yg. Uf by the agreement between Everhart and Erwin the 
latter acquired any u.terest in the claim and hen asserted and 
sought to be enforced by Everhart, in this suit on the College, 
was it not your understanding, and was it not the agreement be- 
tween you and Scruggs, that such claim and interest in the Col- 
leve passed to you by your purchase from him. In other words, 
was it not your agreement that whatever interest or claim in 
Coiiege, Erwin’s cstate had, by virtue of his purchase trom Ever- 
hart, you got ? 

dns. 1 understood that by the agreement between J. W. 
Scruggs and myself, all of the interest of said A. R. Erwin in H. 
Fk. College was conveyed to me; but my understanding of the 
contract was that said interests consisted entirely of a lease of the 
property for ten years, and the furniture in the College building, 
| suppose that if any interest, in sucha lien, as ts referred to, passed 
to Erwin from kverhart, it would, by terms of my purchase, have 
passed tome. Kut Il knew nothing then, nor do | now know 
anything, in regard to said len, 

\V /nt. 5. Is is not a fact that at the time you made said pur- 


chase, and said asreement between you and = said Scruggs was 


executed, that you had not fully investizated the matter, and that 
the agreement was, that your purchase should be subsequently 
drawn up in a more formal and specific manner, so as to convey 
more specifically the extent of your purchase ? 


dlns. Yes. 
NV /nt. 7 Was it not the intention of you and Scruggs, and was 


not such the agreement, that you were simply to step into the 
shoes of Erwin in reference to his purchase from Everhart, taking 
whatever Erwin got by the purchase, assuming the balance that 
he owed, and paying to his estate, in said bills of exchange, what 
he had paid on account of his purchase ? 
‘ins. Yes, J. G. WILSON.” 
Necord pp. fol cr ly2. 


As corroborative of this, the consideration for the purchase by 
Wilson was indentical with that of the purchase by Erwin. 

Record, fp. 19Q5 i 

Erwin by his purchase agreed to pay $27,000.00; part of which 
he paid, the balance evidenced by his notes, remained unpaid at 
his death. Wailson by his purchase from Erwin’s” executor, 
Scrugys, agreed to pay the same amount, $27,000.00, on the fol 
lowing terms, viz: “lo assume to pay the debt due by said 
Erwin to G. M. Everhart, amounting to near $18,000.00, and the 
remainder in cash or its equivalent.” A’ecord pf. 105 

In other words, to use the language of Wilson's deposition, he 
stepped into Erwin's shoes, assuming all his liabilities, remmburs. 
in his estate for his outlays, and acquiring all his nghts, claims 
and interest. A’ecord, p. 192 V /nt. 7. 

When he assumed the payment of these notes, he was paying 
for the interest Erwin acquired by his purchase from kverhart in 
the identical property here sued for andin dispute. Whatever in. 
terest, then, kruin purchased, Wilson owned, and it passed to his 
assignee, and Everhart became the owner of it by his purchase 
from the assignee. Thus Everhart is reinvested with all night, 
title and interest to this S$4.00000 debt which be orginally 
acquired by his purchase from McCalleys, Turner and Moore 

The effort was made, as 1s shown by the examination in chef 


of Wilson, witness for defen lants, to prove by him that his pur 
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chase from Scruggs, as executor, did not include this debt and 
mortgage. We deem it only necessary to invite the careful exam- 
ination of the Court to the cross-examination of the witness above 
quoted, and to Exhibits BB and EF of his deposition. These 
Kexhibits are as follows : 


“EXHIBIT BB. 


| have this day, by virtue of the power conferred by the will of 
A. R. Erwin, deceased, sold to J, G. Wilson the Huntsville Fe- 
male College, on the following terms and considerations, viz: 

For the sum of twenty-seven thousand dollars, on following 
terms, viz: Said Wilson to assume to pay the deferred debt due 
by said Erwin to G. M. Everhart, amounting to near cighteen 
thousand dollars, and the remainder in cash, or its equivalent. 
Said Wilson agrees to take all edibles aud :tock on hand, say 
books, stationery, &c., at cost. 

° JOHN W. SCRUGGS, 

k:xvecutor of AR. krwain, deed. 


ENHIBIT CC. 

Received, Huntsville, February 1st, 1860, of John G. Wilson, 
his three bills of exchange for thirty-two hundred and fifty dol- 
lars, each at twelve months from date, which are to be used, and 
net proceeds placed to the amount oi his first payment on con- 
tract in purchase of the Huntsville Female College. 

JOHN W. SCRUGGS, 
fexecutor of A. R. trwin, dec'd.”’ 

Record, fp. 195. 

In considering the testimony of Wilson, it should be remember- 
ed that the transaction about which he testified occurred between 
Scruggs and himself about ist of January, 1860, and that his 
deposition was not taken until April 1879, more than nineteen 
years intervening, with nothing transpiring in the meantime cal- 
culated to keep the terms of the trade fresh in his memory. On 
the contrary, in 1508, by his bankruptcy, his entire connection 
with the matter ceased, and thereafter he had no interest in it and 
no occasion for further thought about it, until the taking of his 
Ceposition in this cause. In this connection the conduct of the 
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personal representative of Erwin and those interested in the estate 
of Erwin, should not be lost sizht of. [he transcript of the case 
from the Chancery Court of Madisun County, Alabama, shows 
that John \WW. Scruggs, as executor of Irwin, was made a party 
to that suit and that process was duly served upon him. It 
further shows that the Huntsville Female College by its answer 
and cross-bills in that suit, alleved that kverhart transferred sat! 
debt and lien to said Irwin and that his executor, John W. 
Scruggs, transferred the same to said Wilson. 

faragraph 13. And the complainants further say, that the said 
Turner, McCalleys and Moore, transferred their claim for four 
thousand dollars, in respect to which they claim a len on the said 
College property, to said Everhart, and the said Everhart trans- 
ferred the same to said Erwin, and that his executor, John W 
Scruggs, transierred the same to Wilson, who now holds the same, 
under the said void contracts and void assignments, and that if 
they ever had any right in and to the ‘said four thousand dollars, 
that the same has been trans/erred, as aforesaid,and is no longer the 
property of the said Todd, as administrator, McCalley and Moore.” 

Record, p. 92. 

This transcript further shows that Wilson and Scrug.ss, as exee- 
utor of Erwin, were made defendants to said cross bill, and that 
process of summons thereon was duly executed upon them in 
December 1867. Aecord, o5 and yd 

Neither Scruggs as executor, nor Wilson, appeared in the 
cause by counsel or otherwise. See transcript of entire record of 
the case ofiered in evidence in this case by The Huntsville Fe- 
male College. Aecord, pp. 56-17}. 

This circumstance, we think, shoul! be considered as most 
potent in determining whether, as question of tact, the $4,000 00 
debt and len was included in the sale by Scruggs, as executor, to 
Wilson. The cross-bill in which the averment was made was 
filed at December lerm, 1867, when all the parties to the various 
transfers and assignments to the property were living, and it ts 
reasonable to suppose the transactions themselves were fresh in 
their memories. The averments were made by the President and 
Trustees of the College who, it is presumed, were as well acquaint. 


ed with the transaction between Scrug.s and Wilson as the par. 
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ties themselves. The indifference of Wilson, pastor and former 
president of the College, as tou the existence of his right to the 
debt and lien of $4,000.00, may be attributed to the tact of his 
hopeless insolvency at the time, culminating shortly afterwards in 
his bankruptcy, which was judicially determined September, 5th, 
1868, and the knowledge that its existence or recognition might 
result in an attack on the school of a denomination to which his 
life had been devoted. In scanning Mr. Wilson's testimony so 
much may be presumed without impugning his motives. The 
only explanation of the conduct of Scruggs, as executor of Erwin, 
is that he regarded his sale to Wilson as embracing whatever 
interest Erwin's estate had in the debt and lien, and, therefore, 
that he as such executor had no interest in the subject matter 
of the litigation. Applying the saying, *Achons speak louder than 
words,’ to the conduct of Scruggs as executor in failing to enter 
an appearance in said cause, the con@usion, from a common sense 
stand point, is inevitable as to the reason tor his not doing so ; 
besides, it is not credible that either the personal repesentative, or 
the heirs of Erwin, allowed this security to slumber among the 
assets of his estate, unt:] the filing of the original bill in this suit, 
a period of more than seventeen years from the date of Scruggs’ 
sale to Wilson. The averment by Clay, as the administrator of 
Erwin, in his answer in this surt, that he ts the owner of said debt 
and len, 1s putin issue by the replication See agreement of 
counsel. Aecord, p. 129. 


The burden) of proof is, therefore, upon him to establish the 
fact. On submission of the cause for tinal decree on pleadings 
and proof, no evidence was noted by said administrator, and the 
entire record fails to show one particle of testimony taken by him 
No etiort, even, made to establish the fact by proof. The 
issue, theretore, between the appellant and the estate of Erwin, as 
to the ownership of the debt and lien, is settled by the pleadings 
in favor of the former. Now, as to the only defendant, against 
Whom reliet is asked, namely, The Huntsville Female Col- 
lege, the averment above quoted is a judicial admiss:on_ that 
Wilson purchased from Erwin’s executor and was the owner of 
this debt and lien. The transcript of said cause is Exhibit No. 1 


to the answer oF [he Hluntsville lemale College in} this case, 


and is included in its note of submission as evidence. Arecord, 
p. 133 

The Circuit Judge in his opinion, says: “It seems clear to me 
that Everhart by his judicial admissions in his cross-bill and 
answer filed in the Madison County Chancery Court is estopped 
from denying the sale and transter of the len to Erwin" 

Record, p. 202. 

verhart’s silence is thus construed into a judicial admission, 
We say, if this be so, then it is equally clear that the express 
declaration of the Hluntsville Female Colleye is a judicial admis- 
sion, which estops it from denying the sale and transfer of the 
debt and lien by Scruggs, executor of Erwin, to Wilson. 

Mr. Greenleaf, in his work on evidence, says : 

“A record may also be admitted in evidence in favor of a 
stranger, against one of the parties, as containing a so/emn admis 
ston, or judicial declaration by such pasty, in regard to a certain 
fact. Kut in that case it is admitted not as a judgment conclu- 
sively establishing the fact, but as the deliberate declaration or 
admission of the party himself that the fact was so. It is there- 
fore to. be treated according to the principles governing admis. 
sions, to which class of evidence it properly belongs. Thus, 
where a carrier brought trover against a person to whom he had 
delivered the goods intrusted to him, and which were lost, the re- 
cord inthis sutt was held admissible for the owner, in a subse. 
quent action brought by him against the carrier, as amounting 
toa confession in a court of record, that he had the plaintilt’s 
goods. So, also, where the plaintiff, in an action of trespass 
guare clausum fregit, Claimed title by disseisin, against a grantee 
of the heirs of the disseisee, it was held that the count, in a 
writ of right sued by those heirs against him, might be given in 
evidence, as them declaration and admission that their ancestor died 
disseised, and that the present plaintiff was in possession. So, 
where two had been sued as partners, and had suffered judgment 
by default, the record was held competent evidence of an admis. 
sion of the partnership, in a subsequent action brought by a third 
person against them as partners And on the same ground, in «ll 
libel by a wife for a divorce because of the extreme cruelty of the 
husband, the record of his conviction of an assault and battery 
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upon her, founded upon his plea of “guilty,” was held good evi- 
dence against him, as a judicial admission of the fact.” 

1 Greenleaf on Evidence, § 5274. 


When the Court takes into consideration the time when this 
averment in the cross-bill of the Huntsville Female College was 
made, the extreme likelihood of those making it to be correctly 
informed, and the conduct of Scruggs, the executor of Erwin, in 
failing to assert any right of the estate he represented, when it 
was his duty to do so, if he had not sold to Wilson, we 
think, without reference to the question of its being a judicial ad- 
mission binding on the party making it, as a declaration admusst- 
ble in evidence it should receive great weight, and, under the 
circumstances, the Court should require stronger proof than the 
equivocal testimony of Mr. Wilson to overthrow it. Especially, 
when if the fact exists, as it is contended for by the defendant, 
the presumption is other testimony could and would have been 
produced. 

In this connection, as to the legal right of Scruggs, as executor 
of Erwin, to make the sale to Wilson, under the law of Alabama, 
there can be no question, and it makes no difference whether the 
authority was conferred by the will, as it exists by virtue of the 
general law governing the rights and powers of all personal repre- 
sentatives of the estates of deceased persons, whether they be 
executors, or administrators. The debt being a chose in action, 
the executor had the right, as the personal representative of the 
estate, to make the sale. [he Supreme Court of Alabama in one 
of its latest expressions on this subject says: “An administrator 
is charged with the duty of collecting the choses in action of the 
intestate, and has absolute power to dispose of them; he may sell, 
assign, transfer, release, compound or discharge them; and such 
transactions can only be avoided by legatees, distributees or cred- 
itors when traud or collusion is shown, when those dealing with 
him participate in a devastaviwt which within their knowledge he 
is ether committing or contemplatin,,”’ 

Baldwm vs. Hatchett, 56 Ala.. 461. 


The mortgage is a mere incident of the debt, and by the statute 


law of Alabama passes by an assignment or transfer of the debt 
to the holder oft it 


ee ee 


39 


“Where a power to scll lands is given to the grantee in any 
mortgage or other conveyance intended to secure the payment of 
money, the power is part of the security and may be executed by 
any person, or the personal representative of any person, who by 
assignment or otherwise Lecomes entitled to the money thus 
secured. ° | 

Code of Alabama, § 2198. 


“In the case of a debt secured by a mortgage on property, the 
debt is the principal and the mortgage merely an incident; an 
assignment of the debt therefore ts an assignment of the mortgage 
unless otherwise expressed tn the transfer.” 

L:manuel & Gaines vs. Hunt, 2 Ala., 1go. 

Herman on Chat, Morts., pp. 417 and g18 


[he Circuit Judge in his opinion says: “And it seems to me 
equally clear that Scruggs, administrator of Erwin, under the will 
of Erwin, had no power to sell to Wilson more than the lease, 
and the testimony satished me that he did not sell and transfer 
the lien.” Re ord, vf 202. 

The inference is that the Circuit Judge concluded because the 
power to sell the hen and debt was not expressly conferred by the 
will, that therefore no such power existed. The authorities 
quoted above show the contrrary to be the law. And we respect- 
fully submit, that the testimony we have referred to in our argu- 
ment upon the question of fact as clearly demonstrates the error 
of the conclusion of the Circuit Judge upon the testimony, as the 
authorities ‘cited show his error in concluding that Scruggs, as 
executor, had not the power to sell because it was not expressly 


conferred by the will. 


ELLIOTTS TESTIMONY. 


The Huntsville Female College endeavored to prove by the 
witness, Elliott, that the complainant was not the owner of the 
outstanding unpaid notes given by Erwin in his purchase from 
Everhart. But the testimony of Elliott, instead of establishing 
what was proposed, 1s positive proof to the contrary. 

Record, Pf. 192-194 
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By the answer of the Huntsville Female College to the third 
paragraph of the original bill of complaint, the following averment 
is made: «That the same contract (meaning said debt and mort- 
gage) transfers all the assets and all the expectation of assets of 
the respondent, and all fees and emoluments connected with the 
institute, until the year 1871, and further binds this respondent 
secured by a lien (with power of sale on first January, 1860,) on 
all the property the respondents owned, to pay the said contrac- 
tors, the sum of four thousand dollars, thus under the contract, 
the power to sell the buildings and lots and personal property of 
respondent was sure to arise. Kespondent says that said contract 
is unreasonable, illegal, unconscionable and inequitable, and insists 
that a Court of Equity will not enforce the same.” Record, p. 51. 


The replication puts in issue the averment of fact here contained. 

There is not a scintilla of evidence adduced by detendants in 
support of if. 

In contradiction thereof the complainant introduces his own 
testimony and that of the witness Thos. S. McCalley. Both 
these witnesses state positively that the “preachers and benevo- 
lent fund’ was in fact, and was so regarded by the trustees of the 
College, at the time of the contract, amply sufficient to meet and 
pay off said $4,c00 debt. Aecord, pp. 176-180. 


RES ADJUDICATA. 


The only matter of defense remaining which we have not dis- 
cussed, is that of res adjudicata. 

It appears from the record offered in evidence to sustain it: 
That a bill was filed ia the Chancery Court of Madison County, 
Alabama, on the 16th day of July, 1867, by David H. Todd, as ad- 
ministrator of Daniel B. Turner, deceased, William J. McCalley and 
Thomas 5. McCalley against the Huntsville Female College, 
Wm. H. Moore, George M. Everhart, John G. Wilson and John 
W. Scruggs, as executor of A. R. Erwin, deceased. 

The alleged purpose of the bill was to foreclose the identical 
jien sought to be foreclosed in this case, upon the alleged grounds 
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that the complainants were the owners and the holders of the 
said lien and the debt secured thereby. 

The detendant Everhart, who is the complainant in this suit, 
filed an answer and cross-bill in the case. By his answer and 
cross-bill he did not set up the claim to said debt and hen asserted 
by him in the bill in this suit. The original bill and Everhart’s 
cross-bill were both dismissed. 

Two questions arise upon this record 

First. Is the dismissal of the original and cross-bill in that 
case res adjudicata of this. 

Second. Is Everhart by his failure to assert in that suit the 
claim to the debt and lien here set up estopped from asserting it 
here. 

In reference to the first of these propositions we understand the 
law to be this: 

That a suit at law or in equity is ovly res adjudicata of those 
matters which could in that particular proceeding have been and 
from the record necessarily were raised, adjudicated, and finally 
passed upon. There is no privity between the complainant, Ever- 
hart, in this suit, and the complainants to the original bill of com- 
plaint inthe other. Whatever right and interest he purchased 
from them was acquired before the institution of their suit and he 
is therefore not affected or bound as purchaser from) them by its 
dismissal. 

Thames & Co.vs Rembert's Admr., 63 Ala., 561. 


The only question here ts the effect of the dismissal of his cross. 
bill. Might the matter here set up have been litigated and de- 
cided in that case? If not, then it could not be considered res 
adjudwata, To show that it could not, it is only necessary to 
refer the Court to the rules of practice goveraing the proceedings 
of Courts of Equity in Alabama. 

When the original bill is dismissed for any cause the whole 
case including the cross-bill must go with it. In Dill, ef a/, vs. 
Shahan, 25 Ala, 703, it is said: “As the original bill is without 
equity, there seems to be nothing on which to found a cross-bill 
[hese latter bills are never allowed until an answer is filed to the 
original bill, and then it is required, by the rules which allow them, 
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that the matters set up in them should be germane to the matter 
of the original bill, and consistent with the answer of the defend- 
ant who files it.—3 Dan. Ch. Pr. & Pl. 1743-46; 3 Rand 117. It 
would seem to be a solecism in terms, to speak ofa cross-bill 
where there is no orizinal bill; and a paper in form of a bill in 
Chancery, which contains no matter which would give that Court 
jurisdiction, is not to be regarded as an original bill for any pur- 
pose, but in legal contemplation is a nullity; and any action 
taken upon it in the Court in which it is exhibited, except to dis- 
miss it, would be without authority and void.” 

So also the Supreme Court of Alabama in its latest utterance 
on this subject, when, as in the case at bar,a plea of res adjudicata 
was interposed, in the case of Rapier vs. Gult City Paper Co., 
64 Ala., 330, held: “A pending suit in equity, under a bill hled 
on behalt of all the creditors of a dissolved parnership, seeking to 
have a conveyance of its property, to one of tts creditors, who is 
made a defendant, declared a general assignment for the equal 
benefit of all its creditors, is not a bar to a bill by the preferred 
creditor, asserting his rights under the conveyance, and asking 
relief against the claimants of adverse liens and incumbrances, 
although he might maintain a cross-bill in the other suit.” The 
Court in the opinion use the following language: “The plea was 
properly overruled. The appellee could not, in the former suit, 
have obtained any relief, without the exhibition of a cross-bill. 
It that had been exhibited, the complainants could have dismissed 
the original bill: the cross-bill would have fallen with the dis- 
missal, and the appellee be driven to the institution of an original 
suit. The former suit is by different complainants, founded on 
different rights, antagonistic to that of the appellee ; was in its 
nature incapable of attording the appellee the full relief to which 
it may be entitled, and could not operate as a bar to the present 
bill.” 


The Supreme Court of the United States in Phelps vs. Harris, 
11 Otto,, say: “A, although out of possession of certain lands 
in Mississippi, fled his bill under a statute of that State to remove 
a cloud upon his title tothem. The question of title was directly 
raised and litigated by the parties. The Court being of the 
opinion that he was not entitled to any relief in the premises, dis. 
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missed the bill. A. thereupon brought ejectment against B., the 
defendant in the former suit. /leld, that the decree did not 
render the main controversy res adjudicata; as the Court merely 
decided in effect that the bill would not he.” 


And the same Court in the case of Russell] ws. Place, 4 Otto, 606, 
held the following: «A judgment of a court of competent jurisdic- 
tion, upon a question directly involved in one suit, is conclusive 
as to that question in another suit between the same parties; but 
to this operation of the jud:ment it must appear, either upon the 
face of the record, or be shown by extrinsic evidence, that the 
precise question was raised and determined in the former suit. 
If there be any uncertainty on this head in the record, the whole 
subject matter of the action will be at large and open to a new 
contention, unless this uncertainty be removed by extrinsic evi- 
dence showing the precise point involved and determined. To 
apply the judgment, and give effect to-the adjudication actually 
made, when the record leaves the matter in doubt, such evidence 
iS admissible.” 

“If upon the face of a record anything ts left to conjecture as 
to what was necessarily involved and decided, there 1s no estoppel 
init when pleaded, and nothing conclusive init when offered as 
evidence.” 

See also the following authorities: Saath vs. Turner, 1 /lugh, 
i Ag (la ) 37? , hoster ws. Busteed, Loo Vass... Z09, Jl 2. 


From these authorities it follows that because of the dismissal 
of the original bill, and the fact that it could not be sustained, 
there was nothing on which to found a cross-bill. 


Agam: Everhart by a cross-bil] in that suit could not have had 
jitigated and decided his right to this debt and mortgage and 
obtained a decree ot foreclosure. Such right could not have been 
set up because, if established, its effect would have been to deteat 
the entire case of the original complainant, and therefore leave 
nothing on which to found or maintain a cross-bill. Therefore all 
that Everhart could have accomplished so far as the night he here 
asserts is concerned, was to have the original bill dismissed ; and 
its dismissal necessarily carried with it the entire case involving 


his cross-b:}) 
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The above argument has been predicated upon the assumption 
that the decrees in the former case were final of all questions 
therein involved. An inspection of the record, however, will show 
that the original bill, and the cross-bills of each of the defendants, 
were dismissed upon the motion of the complainants thereto. 

Record, pp. 112-113. 


There is a vital distinction between the dismissal of a cause 
before the hearing of it upon the merits, and a dismissal at the 
hearing by final decree upon the merits. 

In the former case there is merely a discontinuance of the suit, 
and it may be renewed by the institution of a new suit involving 
the same matter of dispute; whereas in the latter the decree is 
final and res adjudicata ot all matters involved. 

This distinction or ditference is recognized by all the authori- 
ties, and is founded, as all principles of the law are or sheuld be, 
upon common sense and sound reasoning. For if a subject matter 
of dispute has been once heard and determined by a competent 
tribunal, then this should end the matter, but if the suit alter being 
instituted, and before being brought to a hearing, is discontinued 
from any cause, either upon the motion of the plaintiil, or the 
defendant, or for want of prosecution, this is no adjudication of the 
questions in dispute, and should not prevent an inquiry into them 
in a subsequent suit, 


Mr. Herman in his book on Estoppel says: “A judgment, 
sentence or decree is a judicial determination of a cause agitated 
between rea] parties, upon which a real interest has been settled. 
In order to make a judgment, sentence, or decree, there must be a 
real interest, a real argument, areal prosecution, a real defense, a 
real decision.” 

fler. On is... S 20. 


Again he says: “A general dismissal of a bill may be plead- 
ed in bar to a subsequent bill for relief on the same subject mat- 
ter. For the reason that a dismissal of a bill in Chancery stands 
nearly on the same footing as judgment tor the defendant in an 
action at law; the presumption is that it was a final and conclu- 
sive adjudication upon the merits, whether they were or were not 
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determined unless the decree of the Court proves that they were 
not determined or that fact ts apparent on the face of the decree. 
Herman on Estoppel, § 1517. 


Here, the distinction we contend for, and the principle upon 
which it is based are clearly stated. Now does the decree here 
pleaded prove, or is tt apparent on the face of the deeree, that rt 
was not a final and conclusive adjudication of the case upon the 
merits? Does not the recitation of the fact inthe decree that 
the cause is dismissed upon the motion of the complainant prove 
and make it apparent upon the face of the decree that it was not 
a final and conclusive adjudication upon the merits ? 


What dillerence ts there in effect and in fact between a decree 
which recites that the cause ts dismissed tor want of a prosecution, 
and dismissed upon the motion of the complainant or the defend. 
ant? (See Curtis vs. Lloyd 4 M.& C. 194. ist Dan, (4 kd. Am. 
Pp. 793.) 


Does the one, any more or less than the other, import the fact 
that the decree ts not based Upon the merits of the c mirover oy , 
If not, then it is no bar to a subsequent suit. 


Mr. Herman says that a general dismissal by deeree is a bar 
because the presumption ts that it Was a final and conclusive adju 
dication upon the merits. But is it a general dismissal where the 
decree recites that the cause is dismissed upon the motion of the 
complainant, or for want of prosecution? He says not, because, 
where the decree proves, or it is apparent upon the face of it, that 
the merits of the controversy were not determined (and we tnter- 
polate here by way of illustration, where the decree states that 
the cause is dismissed for want of proseéution, or upon mo. 
tion of complainant) then it is not final and conclusive, and does 
not operate as a bar to a subsequent suit. The following citation 
of authorities bears us out in the distinction here taken 


Any defendant may upon notice move the Court that the bill 
may be dismissed with costs for wart of prosecution, and the 
Court may order accordingly, &c 
Dan. Ch. Pr. (4 Am. tA), p. Se! 
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An order to dismiss a bill for want of prosecution cannot be 
pleaded in bar to a new bill for the same matter. 


Dan. Ch. Pr. (4 Am. ka), p. 871. 
Story’s kg. Pl, § 793. 


When a bill is dismissed tor want of prosecution, it operates as 
a discontinuance, and is no more thana non-suit at law, and does 
not prevent the bringing of a new bill, 

McBroom vs. Somerville, 2 Stew., 515. 


By the original practice of the English Court of Chancery a de- 
cree or order dismissing a former bill for the same matter could 
only be pleaded in bar of a new bill, where the dismission had 
been upon the hearing ; for a dismissal was a bar only where the 
Court had determined that che plaintili had no title to the relief 
sought by the bill. | 

Dan. Ch. Pr. (4 Am. Ea), p. 659. 


The only restriction imposed upon this right to institute the 
new suit was the payment of the costs of the first. 


Dan. Ch. Pr... (4 Am. kd), p. 790. 


A plaintiff may in general obtain an order to dismiss his own 
bill with costs as a matter of course, at any time betore decree, 
and notwithstanding a pending motion which has been ordered 
to stand over. Thus in Curtis vs. Lloyd, after the cause had 
been called on for hearing, and had stood over at the request of 
counsel, the plaintiff obtained as of course an order to dismiss his 
bill with costs; the defendant afterwards objected to this course ; 
but Lord Cottenham held, that the plaintiff was entitled to the 
order: observing that he could not see why a plaintiff should be 
ina worse situation because he informs the Court that he does 
not intend to proceed with the hearing of his cause, than if he 
made default. 

Dan. Ch. Pr., p. 793 


It is a matter of course to permit the plaintiff to dismiss the bill 
at any time before decree, upon payment of costs, but the order 


for such leave is conditional, and the suit is not absolutely discon 


ee 
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tinued so as to authorize the filing of a new bill, till the costs of 
the first suit are paid. 

Cummins vs. Bennett, 8 Paige, 79. 

Thomas vs. Thomas, 3 Litt., 9. 

Bassard vs. Lester, 2 McCord, Ch., 421 

Smith vs. Smith, 2 Blackf , 232. 

Simpson vs. Brewster, g Paige, 245. 

kilderkin vs. bitch, 2 Carter (Ina.), go. 

Dan. Ch. Pr 4 Am. Ed, p. 796, and Note §, with authorities 

there cited. 


In the case at bar, the decree dismissing the case does not make 
ita condition precedent to the absolute dismissal of the cause, 
that the costs shall first be paid. On the contrary, the cause is 
absolutely dismissed without qualification or condition, and the 
plaintiff taxed with the costs The defendant might, if he had 
seen proper, insist that the payment 6f the costs should be made 
a condition precedent, but he did not do so, and hence no question 
of that sort can arise in the case. 

The foregoing citation of authority shows, that where a suit has 
been dismissed upon the motion of the plaintiff, at any time 
before decree, such dismissal does not bar the institution of a sec 
ond suit for the same cause. 

This rule of chancery has been innovated upon by the English 
Court of Chancery, by the 117th order of May 1845, and 
this order has been adopted as a rule of practice in the Chancery 
Courts of Alabama. This order reads as follows: «That uf the 
plaintitf, after the cause is set down to be heard, causes the bill to 
be dismissed upon his own application, or i the cause 18 called on 
to be heard in Court, and the plaintiff makes detault, and by rea- 
son thereof the bill is dismissed, then and in such case, such dis- 
miussal is, unless the Court otherwise orders, to be equivalent to a 
dismissal upon the merits, and may be pleaded in bar to another 
sult for the same matter.” 

We say the rule has no application to the case at bar. 

Ist Because the record does not show that the case was set 
down to be heard; on the contrary, the record shows that no 
testimony had been taken, and that nothing but the pleadings 
had been filed 


45 


2nd. The original bill was dismissed before any disposition 
was made of the cross-bill, and its dismissal followed, as a matter 
cf course, that of the original bill, without reference to the merits 
of the controversy and the equities of the case. 

In other words, the whole case, including the cross-bills, went 
out of Court when the complainants to the origiial bill dismissed 
it. And after the disinissal of the original bill, nothing contained 
in the cross-bills could be considered, they were bound to go out 
of Court solely upon the ground that the original bill carried 
them with it. 


As to the second branch of this subdivision of our argument : 
Is Everhart by his failure to assert in that suit the claim to the 
debt and lien here set up, estopped from asserting it here? The 
following Alabama authorities, in connection with the foregoing 
argument and authorities upon the first branch of this subdivision 
of the brief, answer this question: 

“The established rule is now to consider a bill in equity as the 
mere allegation of counsel, unless the party is connected with it 
by proof, showing a recognition of its contents, as would be the 
case if the bill was verified by the complainant's oath.” 

Durden vs. Clevelan, yth Ala., 225. 


A bill in equity, not verified, is regarded as containing rather 
the suggestions of counsel, than the deliberate statements of the 
complainant, and is not, in a collateral suit, admissible evidence 
against him of the facts stated in it. 

Callan vs. Mc Dantel, 72 Ala., 96. 

ist Brick. Dig., 829,§ 353. 

The foregoing argument and authorities, we think, establish 
Appellant's right to relief, so far as the proposition involved in 
both branches of this subdivision of the brief are concerned. This 
also concludes the presentation by argument and authority of the 
Appellant's case, and the discussion of all matters of defense set 
up and relied upon by the defendants. 


Finally, we respectfully submit, that a critical review and exam. 
ination of the entire record leads to the following conclusion : 
First. That the debt which the Appellant seeks to collect is 


— 
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justly due and owing by the Huntsville Female College; that the 
lien sought to be enforced was made to secure its payment ; and 
that the debt is justly due the Appellant, and he is the real and 
beneficial holder and owner of it. 

Second. That every defense set up or suggested in the plead- 
ings or by the proof is purely technical, and without merit, so far 
as justice and right are concerned. 

Therefore, to the enlightened intelligence of a court of con- 
science, controlled by rules of equity, founded upon principles of 
justice, the Appellant submits the justice of his cause. 

MILTON HUMES, 
Counsel for Appellant. 
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essarily have involved the Cc rusia ration and aetermination -« 


matters involved in this surt 
Wells On Re s Adjyudt ata, f =) 
Packet Co. vs. Sickles, 5 Wall, so2 


The fundamental principle of the rule res adjudiata 


decision of a court of competent jurisdiction ts, and ought to be 
a final and conclusive settlement of the question involved in any 
particular controversy as to the parties concerned therein, and « 


! to any tithe: claimed through or under those parties 
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Wells, Res Ad), ff. 4 and 
Hlollester vs. Abbett, 11 N. 11, 4gs 
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It is no answer to the defense of a former recovery, that the 


form of action in both suits is not the same, or that all the plain- 
tiffs or defendants are not the same 
Wells, Res Ad}., Pp. 15. 
Lhompson vs. Roberts, 2g How, 2 fe 
Miller vs. Manice, 6 Hill, (.N. Y.) 714. 
Warts A. & D., Pp. < . ee. 5 
Waits A. & D.. p: 28, Sec. 1 


Nor is the relative position of the parties to the two actions 
regarded as material. [hey may be respectively plaintiff and 
defendant, aud defendant and pla.ntiff, without altering the result 
of the first litigation between them; because it ts, nevertheless, 
aun issue between the parties. 

Wells Res Ai a) , fp. 10 


Barker vs Cleveland, tg Mich., 235 


A party ts ose who has a rnghtto appear and control the litiga- 
tion. =A privy is one who claims under a party as to interest, 
estate, o1 kk ndred. 

Wells Res Adj, 23, Sec. 26. 

WatA.& D, p. 7S, Sec. 2 


Che doctrine of privity may also b> apphed to the same person 
suing in different capacitics in two actions 


Wel/s Res Adp, p. aé. ah 2d. 


xcept t: special cases, the plea of res adjudicata applies not 
only to points upon which the court was actually required to form 
an opinion and pronounce judgment, but to every) point which 
properly belonged to the subject of litigation, and which the par- 
ties, exercising reasonable diigence, nicht have brought torward 
at the time 

Wells Res ldy., fp. 216-21y, Sec. 249 

Wells “ Pm. 220, SC. 26 

Aurora City vs. West, 7 Wall, rot 

Henaerson vs. Henderson, 3 Hare, 115 

Murrell vs. Smith, 51 Ala, 305 

) Mailer T'S h’r; MIISS, 22 Ifes. SIC 

frates ws MPU, 25 (nd, 
oO lvwa 
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That ts matter im tssuc upon which the piaintitf proceeds Dy His 
action, and which the defendant controverts by his pleadin 

Wells Nes Adj., 107-8, See. 200 

Aig us. Chase, 15 N. 1, 15 


The first step in determinins whether the matter might have 


been decided in the prior action, is to ascertain whether it was 
relevant or not, that is, wether wt was within the s pe of the 
pleadings 

MW ells Res Ad) . Pp. ZZ, =e. Jez 


The principle is the same whether the matter which might 
have been adjudicated 13 tae first suit, would have been therein a 
ground of the actior, or a defense to the plaintiff's claim 

Hed Ss Res Add)., pf 22 a Sec oe .< 

In Alabama tt has been hel’! that fone loses goods which he 
owned as an iedividual, and others which he held as a trustee, in 
a sinole trespass, and brin.s an action for the goods he held as 
trustee, this will debar him from another action for his own prop 
erty, on the Or vue d that both coul! have been recovered in the 
first action 

O Ned vs. Brown, 21 Ala, g8 4. 


Althou-h the cause of action in the second suit may be differ: 
ent from the cause «f action in the first suit, vet if the same ques 
tion was determined in the first suit on which the second suit 
depende f ait will be conclusive 
Wells Nes Ad), Pp. 245: Sec. 256 
lat vs. Sternbere, 3 Cowan, 5<9 
Doty vs. Brown, 4 Comstock, 75 
krench vs. Howard, 14 Ind, 455 


The weight of autherty in this couutry is in accordance with 
the rule laid down in the Duchess of Kingston's case, “that the 
party disputing the tormer judgment should show, beyond all con 
action from thi 


i 


troversy, that the sccond was a diticrent Cause O 
first, and that thev were not m the least blended together,” which 


Is eq valent to re pUITEOY Ther ly an identity of issue, and not of 
the cause of acthon 
° 4 ’ * ; 
Hiedl/s Acs y. | dt Pir Je ‘e 
freeman on Fudgts , S€e 27 
Lira) tie mecican oct rime iS. that the pian t:tl w not fe 


mother action. because in the frst. he cave no 


4 


evidence of his demand; and that the judgment wil be conclusive 
as to every matter which he could have proved in the first surt, 


and which was not proved nor withdrawn 


~ 


Freeman Fudgts., (2 kd.) Sec. 272, and authorities cited in Note 3. 


The identity of the issues in the two actions ts established by 


the record 


Wells Res lit)., p. $2, SE 2Y/ 


And the record cannot be impeache ! by parol evidence 
freeman Fudet er fal.) wee. #7. 

o /. 
lVells Res Ad}., p. “> fs SEC. ZOY 


Ana a former judomeat is equally availabie as a plea or as 


evidence. 
freeman Fudgt, (2 kd.) Sec. 284 
I] ells Res . {«f7 ip. 5 WS, Sec fol. 
Wells Res Art) ; f 210. Sée {O00 
Wells * ' >. es, Bee oe 


Second Was the dismissal of the severa! bills in the Madison 


‘ 


County Chancery Court a tinal disposition of the issues? We say, 
yes. When parties dismiss the suit agreed”, the legal effect 
is to bar the original cause of action; this being merged in the 


judgment of the court thereon 
Wells Res Adj., p. 380 


“ww y 4 ) 
farbvoe 2S. Smith, Lo hy. Monroe Ss? 
- ’ . i 


A deeree dismissing a bill, if the decree 1s absolute in its term 
unless made upon some technical grounds, or unless qualifying 
words are used, such as “without prejudice’, it willbe conclusive 

Ht’ [ls Res Ad) Lf 20 JZ, ve Js. 

Durantvs. Essex Co., 7 Wall, 107 


ere —- . . 4, rs 
Borrowcastl is [uttle. 5 lilen, vy j 


Phe dismissal of a cross-bill on a hearing on the merits, has the 
same conclusive etiect, as to the matters therein embraced. as the 


dismissal of an orginal bill 
Wells Res Adj, p. 286, Sec. 238 
POO B'S. UetIO0S, 1 Gray, £12 
i re. Ay , a 
QUACK i's si fe , fae Bun 47 
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To create a judgment on the merits, it is by no means essential 
that the controversy be determined “oo the merits , in the moral 
r absolute sense of those words It is sufficient that the states 
of the action was such, that the parties weght have had their law 
suit lisposed of according to ther respective rights, 'f they hac! 
presented all their evidence, and the Curt had properly undet 
stood the tacts, and correctly appled the law 

kreeman Fudet,(2 ba.) Sec. 260, and authorities cited in Note 3 


ihe elect of a judgment of dismissal by arsreement is the same 
as a retraxit at common las (\ judgment upon aA Kretrarif is as 
much a bar to another suit for the same cause, between the sam 
partics. as a judgment atter verdict.) Tt is an admission by the 
plaintiff, cn the record, that he has mo Cause of action 7 

(coffman vs Brown, 15 AMtss.. (7 Simedes & Marshall) 125 

lair MASSON TS Ci dream. Me Ala , £08 


hevans vs. We Mahan, 1 Ala, 75 


And ike a refraai’, such a dismissal. when had by such eon 
sent, amounts to the open and voluntary renunciation of a suit 


pending [hic legal eduction trom. a Shitssiny a sult by ALTTC( 
ment is, that the parties had, by that asreement, adjusted the sub 
ect matter of the controv rsy in that suit: and the leval ettect o 


such a judgment, therefore, is that it will bar any other suct be 
tween the same parties on the same cause ot action 
hrecman Tudet, (2 kd) Sec 26 


Commonwealth Bank vs Hopkins, 2 Dana, (Ay 
» f yj iff 4’*S ( sf uf " li. jf ra ( al ~ 
/ Hass. i | ‘ J) f war NS, ‘ 


Now. im the Madsen County bancerv case there was th 


OFiginal bondi a burner and Ma allies the cross-tn 1 tlhe btisnt 
\ thie ken ale Corl ve an thy CTOSS ay ! be ye thart 

i he judyement ¢ ntry ineach case was.—“come the partics by 
their solicitors.and Complamant asks leave to dismiss his bill; and 
on mot.on of the Complamant in ca case. cach cause was dismiss 
edat the same term, and on th inh) \ the form one al t! 

ther, as the Record shows with : nrervonine busmess betwee 
j 


j L ¢ } y f f / / 7 j 7 


dismissal? Ail parties were.in Court, including Erwin's Execu-. 
tor, ocruggs, and C mnpl nant in each case ass leave to dismiss 
No objeciion is male, and the several b.lis are accordingly dis. 
missed, on the motion of the respective Complamants. 
No objection being made, all parties wus? have “agreed” to the 
dismissals, as all parties were in Court and present, when each 
Complamant in each case, “asked leave to dismiss his bill” 
As no party objected to the “leave asked”, the law conclusively 
presumes that he assented; that is, that he “agreed.” 
[tis a familiar principle of equity, if a person by his silence, 
encourages an act to be done, he cannot afterwards exercise his 


legal mnt tn Oppositl nm to such consent 
blackwood vs. Fones, 4 Fones,( N.C.) £9. 154. 
Hlall as. fisher, o harbour, / /° 
6 Waits Actions and Defenses, Pp 705, Sec. 20. 


/ 


Phird. the proceedings in this case are barred by the adverse 
possession tor ten years by the [iuntsville Female College, of the 
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property mortgaged to secure the debt. Our statute, (Code of 
Alabama of 1876, subdivis.on 2 of Section 3225,—and this nas 
been the limitation since 1852), pt vides that “All actions tor the 
recovery ot lands, tenements or hered:taments, o1 the P ISSESSION 


; 


thereof, are barred in ten vears. | lhis record shows an adverse 


possession, open, Gotorious, and proclaimed, for a longer perio! 
than.ten years. (See iexinbst No. b to Answer of Huntsville Col 
brousht by Todd, Admr ot 
Purver ef af, vs. Huatsville Femaie College ¢¢ a/,—Recor!, p. 


re 


ieoe, which ts a transcript of the suit 
50,—and Wilson's depostion, Record, p. 189g 


We admit the doctrine in this state to be. thar the SIM pic pos- 


¢} . ‘> ’ ’ ;* . : , : ’ +, * ’ 
session of the mortgagor is not adverse to the mortzagee, and 
} } . . . , * . > . - > ; . . ‘ »} " 
that the mMortoagor can aot invoke the anaiogy of the statute of 
limitations t defeat a Di to foreciose, in the absence of an 
; > . ’ - ’ ] 
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ieneth of time within which to redeem betore foreclosure, that the 
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In reference to a mortgage of realty, Unt He 
lumit to what time a mortage sh 
Te enty years to be a ht time 2 vuatlation of the statute of 
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Casi 


This decision has always be: 


cery 


as 


rrect authority, and 
possible for kngush authorities to settle any 


in 


“Ti 
has be 


The case ot Whiting vs. White, 


tion by the herr of the mortgagor from the devisee of the 
w the Rolls uses 
“Nothing is more clearly 


lhe Maste: 
ron: 
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_seeate.. O02 the bord Keeper said 


would have arule to 
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shail ot be decreed of a possession of tweuty years 


Lhe possession of a mort sasee- bor twenty vears, without any 

pay oct Of interes’ Ly the mor.gvagor, arpy Cidinigs 7 2 ii 
Guri.g that period to recoznize the existence of the mortocacre, wa 
held by the Master ot the Roils, as well a vy the Lord — hancellos 
in Cholmoncdeliy vs. Clinton, 2 Jac  & Walker, p. t, et s i! 
reiiel 

li | ster i's blo SL} ig Veses is es hare 7 mM” bil 
Cusnbemt upow the Cet bteccdtt Ml a ite. recdecm wr 
his bili circumstances takin’ his case o f th eneral rule that 
Tie nity Cars uiinter! ipt ni Lhe motoeag s either 
upon tic statute MiMitalions, or Dy a Py te. 2, a into fh 
rei:ct Lo the “bthiec Chics i Marron vl tin. toa Ve + 
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moment the 


and possession taken by the inortgagce beyond which a nght of 
redemption shall not be favored.” The same principle is decided in 
Dexter vs. Allen, 1 Sumner, 109, where Judge Story says: “It the 
mortgazee has been in possession of the mortgaged premises for 
twenty years, taking the profits without any account or act done, 
by which he admits himself to hold it as a qualihed estate, the 
Equity of redemption will be presumed to be extinguished or aban- 
done | by the mortgavor.” 

In Connecticut, where the nzht of catry ts limited by statute to 
fifteen years, it is laid down as a rule “That the mortgagee being 
In possession, a mortsagor shall not have more than ‘itecn years 
to re jeem, atter his equitable right has accured, unless the delay 
shall be accounted for by statute disabilities, or other special cir- 
cumstances that may be considered equivalent. | 
Haskell vs. Batley, 22 Conn., 569. 

Skinner vs. Smith, 1 Day, 127 
Lockwood c’S Lockwood, rf Day, PY > 
; 


Farvs, vs Woodward, 22 Conn., 548 


oti 
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Under the law of Alabama, actions to recover personal property 
are barred in six years. Code eft .\labama, 1876, sec. 3226, sub 
division 3, isin these words: “Actions tor the detent:on or con 
version of persoual property must. be brousht within six years,” 
and this was the law when Humphrey ws. Terrell, 1 Ala.. 650, | 
was decided, which held «Where shares are mertgaged, and the 
possession is delivered to the mortgagee, who retains them more | 
than s:x years, alter the time lim:ted for their redemption, or 
where no time ts uimited, for more than six vears atter the pledge, | 
without any admission during that penod that he holds them 
subject to redemptior, this lapse ot time wv analogy te the Statue 
ef Limitations, is a bar to a bill to redeem ; } 


Now, under our statute, the mght of entry and the action of! 
a ' 


erectment are equally barred in ten Years. Sub division 2 of sec- 
tion 3225, Code of Alabama, 1876, provices that “All actions tos 
the recovery of lands, tenemei.ts, or hereditaments, or the fosses 
sesston thereot, are barred in ten years It, therefore, the mort- 
gagor, after the law-day ot the moragage, holds the POSSESSION 
adversely,—and this he does, wen de folds without any recogni ( 
tion of &ts relation te the mortgagee, tor a period of ten years, a ! 
Court cf kgquity will bald that a bill filed to foreclose the mort 
vace, is barred in ten \ecars, im ana ogy to the Statute of 


Limitations 
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other cases Courts of Equity are said to act merely by analogy to 
the statutes, and not in obedience to them 7 = ae 
those statutes where specialtics are mentioned, as in the statutes 
of Ohio and of Georgia, the limitation is generally fixed either at 
fifteen or twenty vears. [he case is entirely different in’ this 
State. Here the statute apples equally ty» actions at law and to 
suits in equity. [tis divected to the subject matter, and not to the 
form of the action, or the forum in which the action ts prosecuted.’ 
‘And the Court held, that as the remedy on the note secure! by 
the mortgave was barred in four years, the remedy on the mort- 
cage was equally barred 
The same principle ts reathrmed tn 

t/a arty rea Lite, ;) ae al. £95 
Grattan vs. Weegis, 23 Cal, 25. 
Carter vs. Brown, 23 Cal, t44 
Cunningham vs. Hawkins, 24 Cal., Jog. 
Willis vs. Farley, 24 Cal, 4g 
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Bell Davis, 38 Cal., 242 

Phe praseolo iy of the Alabama statute is juet as comprehensive 
as the lanwuace of the California statute, and Section 3,58 makes 
section 3225 appiy recuiv to suits Wi chan ery as to suits at lays 
So owe insist that the bri os) barred under both sub-divisions o} 
section 2225 the (ode ot AJbaama. Unless this be so, Se 
tron 3758 of the Code meaningless [nuterest reipuoll ae Me Sil 
WINS UAMiMN. tine pmecrvariin principle t)) hoth modern statutes anc 
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ine contract Detwecn lurnet Ullal anevs «at the ne 


part, and the Huntsville Female College of the other part, under 
which Everhart claims,  fk.x. ©. to Orginal Bill, Record, p. 16,) 
contains these provisions ‘And the said parties of the second 
part further covenant, promise, and agree, tv pay to the said par 


: ’ +) . ' '? | . ; . 4 . ? . : seve . . 
vices OF The first pat the:r heirs, executors, administrators, o: 


assigns, the turther sum of four thousand dollars, ty. be paid them 
as follows: one thousand dollars to be paid them on or betore the 
frst day of September. 18s2: and three thousand dollars to bx 
paid nm or betore the Ist lanuary, Iosgy ind af the said sums 

by thr V re 9 ctiveiv becom fic ONAL rable. thev 
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the first part is to have an? 
turniture, &c., for the payment of su 
further covenanted and agreed by the parties of the first 
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rcu.dll 
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that they, the parties of second part, may 


the $4,000.00 atoresand, unt: the tsi of January, 
computed aid fa 
covenanted and azreed by the 


be l 
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of $4,000.00, or any part thereot, or any 
unpaid om the ist of January, 1860, th 
part may, at any time thereafter, by 
ad NCWspapet printed in the town of Huntsville, 
the highest bidder for 


ash. sand 
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charts, Maps, apparatus, musical instr 
S.4,! 00.00 and interest, or so much a 
with costs of sale, &: Unless exterides 
part, the Hluntss thie hem ule Coli Pc, th 
vely, epi. St, 14554, ho January Is 
averment in the thi meor ae pro Y Frye 
r that application te extend them wa 

The deAts, then, were certainly duc to 
this bill of leverhart’s Wal fied. Nba: 

Docs the stip tation im said ryt rac 
Record, p 16.) “and is further \ 
parties thereto, thatat the sand sam 
thereof, or any intere . thereon bal! 
uarv, 1860, the said parties of the fh 
Proceed to sell . . . bot. Ne 
to collect sani debt nti t uy é«i—st 
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pay the debts, but it did not suspen 
tres had, such as a suit at law by 
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yond is as much too late as one hundred vears lane door oft 
lustice is then closed. The climant cannot be heard to show 
his title. [tis a decs ve answer to him that he comes too late. 
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of Courts of Equity, ‘that every ht of action in equity, 
that accrues to a party, whatever it may be, must be actet upon, 
at the utmost, within 20 years.” After declaring that the iapse of! 
tine, independently of the statute, would conclude the complain- 
ant, he adds: “It never can be a sound diseretion in the Court to 
ive rehef toa person who has slept Upon his rivhts for such a 
lipse of time, for thoucsh it is saw, and truly, that the plaimtutts in 
this suit, and those under whom they claim, Were embarrassed by 


the teauds of others. vet the Court cannot act upon such circum. 


stances. [i it did. there would be an end ot all limitation ot 
actions; tor it relict could be given after twenty years, so might it 
atter thirty, forty, or nifty; there would be uo limitation whatevel 
dnd properly we lL! be thrown toto contusion 


Itas clear, both upon principle and authority, that at this were 


} 1 ’ ' 
a suit at law On the notes, the action would b barred upon the 


presumption of payment by lapse of tin quity tollows the 
law, and the rights of the parties shall be the same in both Courts 
They shall not be changed by the complainant choosing his forum. 
bell vs. Beeman, 3 Murply, 273-278 
(7K } id Dorvle ‘ Mendel. O08 
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the lapse of which the presumption of payment and satistactien 
ATISCS, creating il positive bat too thie embanad pote forrec| Ly The ay) 
in the absence of al! evidence that it was within that period ree 
nized or admitted as a subsisting lability 

The foregoing Propositions apply coud i to the orginal by 
Everhart, and the cross-bil] of Ciay, Adm’: ot Erwin 

Sixth. As te the Statute of Limitations of wey n th 
everhart case, 

In Mases vs. St. Paul H7 Nia., 1608, the Court t\ Lhe ‘a 
vision inthe Bankrupt Law of 1867, declaring that n ut, cathe 
at law, or in equity, shall be matntaimabl mM ni Ourt. between 
an assignee in bankruptey, ned al PpCrson | harnin T) ee 
terest touching any property, transferrable to, or vest , 
assivnee, unle brought within two a irs from the tine wh Piae 
cause of action acc: for. or avainst h assignee, (RS 
~~ 9057) applies not oniv to sSurts in which ti orn “4 
real and beneficial actor, but alse % tS Upon Caatase f act 


from fim after 


recent discovery, to take the case out of the operation of thts 
statute. 

Seventh in Everharis depostion, taken in his Case, 
he denies that he ever transterred to Erwin the debt tor $4,000.00, 
or that it passed to Wilson, ta his purchase trom Erwin's Adminis. 
trator. fet us see how he ts contradicted by the record. 

I: his answer aad cross-b:]l inthe Ma lison County Chancery 


v» = . e . 
urt (Record, p. 10t, ef seg.) he says: “ut ia addition to the 


said remainder of said lease, this detendant sold, under said con 
tract o Aug ist 1839, to said erwin, all the vrates, stoves, musi- 
cal iistruments, md also the original clarm for four 
thousand dollars, hercinbetore referrid to, and secured by Len on the 
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In the gth paragraph of his bill dled ia this case, (Record, p. 5) 
the said Everhart states that, son the first day of Augusi 18§9. 


: 1] : ; hy rate 
py Oartrsa Wm) owrti iw. Ae Sold ro Alexandes ix erwin. a." 
} 


§eeeasea, ali DIS Igeivls, Mes, Uileresfs, claus anid Possesstons WM 


, * 


and to said Huntsville Female ollege butl iing acguirca 
by Un ltte f orator § Contract apfe resatd with said Db. Turner, 
W. F McCalley, Thos. S$. McCalley and W. H. Moore. * * 

A copy of said contract (with Erwin) | 
7 oe and praved to be taken a: part oft t 


is herewith tiled. marked 
his bill 

Said “Exhibit i" contains this: stipulation, (Record, pp. 23-4): 
“The party of the first part (loverhart) in consideration of the sum 
oF twenty seven thousand doliars, the paymeat of which herein. 
after specified, bargains and sells to the said I:rwin the whole of 
his interests, clamms. POSSESSIONS, We. in the «Huntsville Kemal 


1 . , , 
mege, consistine of the following particulars, viz: the lease 


which the said Everhart purchased of D. B. Turner. Thos S. Me 
Calley, Wo HE. Moore and W) J. MecCalley, in the buildreg, lot an} 
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the mortgage debt passed trom Everhart to Erwen Dac! at piss 


te Wilson under sScruges sale. as Executor of Erwin to him ? 
Itdoes not lie in Everhart’s mouth to deny it. In the rith para 
raph oof his said bill, the said Everhart says (Record, p. 6): 
“Atter the death of the said AAR. Erwin as aforesaid, the said J, 
\ SCTUgGS, as ' xcocutor as aforesaid, iG ft ohn ts Wilson a: 
¢ it. ttle. Ci mm. wterest and hossession. 2031 the saad A. R. Bren 
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a day of July, 
is erwin digi not die until 


January Ist averment shouid | mn tHe Fst July 1 SOx 
lohn W. Scuye Admuinistrato | 


erwin. then 
ceased. sold. tr; , Wilson, on con 
| | Uiliec notes Iven 


ae { Nh) 4 ® 
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\mong other things said conveyance recites, (Reeord, po jo.) 
“TL. W. Day, as Assignee of tohn G Wilson, bankrupt, parts 
of the first part, have bargained, — ranted, sold and conveyed 
by these presents do mye, 2rfart, bargvain, se I] and conve y unto 
the said (500 \] bev rhart, party of the second prt, thi followin , 
known and desenbed property, to-wit, af right, ttle and imterest 
legal and equitable, which Fohn G. Wilson, aferesart, had at th 
date of his bankruptcy, being the sth day of September, ISOS, in 
and toa certain dcht, due from the Huntsoille bemace Colleve, wrth 
lien thereon to secure the same, satd Acht heme Sy.000.00, ef wit 


rf ’ 
~ ’ ; ; 
sum $1,000.00 was ortgimally due September rst, 1853, and th 
ve maerinide Lf Ss 7000.00, was Atte On IST a M«Mary, TAS, file S rod 
debt beme originally secured by len with powe f sale. mein 


sate th, ist De. ‘ J \ ~~  & up }/ Site yeal YY a Yr) / f Site // rs sl, 


female College, and tie perioaal proporty abich was in said col 
le CC ai the date of sa.d ass sic} ' ' ined te said A 


with the security therefor, bemg ortginally due to DP be Llurn 

thos. §. McCalley. Wo F MeCalley, an? W. Hf. Aloore 

saul debt and the security theréfor was transferred t , Me hives 

heart; by saut kiverhart te A Ko hr rt , OW. Scorn 

/ vecMflor of ] KR fo vm. sant debt ‘rify were franslerred 7 

saul F. Gr WU elson. sand purchase by sari | rhyart of scond Da 
states by him as follows inthe t4th paragraph of lis said b 

Kecord, pp. S-9g): “And your orvor became the purchaser 

thereot. being the best an Ooniv Di r there’or, ata fé¢s 


said property, to-wit, the entire tterest, legal an TILA 
which sa:d J. Ga Wilson, had in and te the lot, building 
furniture of the Hluntsville Female | tc, wath the satwtl debt of 
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sole prep ty 


In the 15th paragraph of bis said bill, the sad bverhart. among 
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which are exiilats ther rnd, thes 


IS 


$4,000.00, with the lien for its security, at the time he went into 
bankruptcy. The only claim, therefore, which Everhart has to 


this debt, is that derived throuch the Bankrupt Court, and this ts 
barred, as hereinbefore shown under the 6th head of this brief, by 


the Statute of Limitations of two years. fi 
L. P. WALKER. 
for Huntsville Female College, Appellee. 
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“>THE SUPREME COURT OF THE UNITED STATES. — 


GEORGE M. EVERHART, Apretcanr, 
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THE HUNTSVILLE FEMALE COLLEGE, er at., Ap 
PELLES. 
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THE HUNTSVILLE FEMALE COLLEGE, ef ats., Ap- 
PELLEERS. 


Brief of Joun D. Baanoon, of Counsel for Huntsville Female 
College. 


The bill in this cause was filed by the complainant, Everhart, 
to have a lien declare! and establishe 1 aguinst the “« Huntsville 
Female College,” in his favor, for a debt of about $4,090.00 se. 
cured by mortgace, and which was due on the first day of January, 
1854. It is claimed that four of the trustees of the College en-. 
tered into an agreement with their co-trastecs, by the terms of 
which they were to finish and furnish the college building in con- 
sideration of $4,000.09 to be secured by a len on the buildings, 
&c., and that they, the contractors, were to lease the property for 
eighteen years; the building was completed, and the said four 
parties went into possession and furnished the same; they then 
sold out to Everhart, the lease, lien and all. Everhart sold to 


sawin, and alter Ervin'’s death, hia executor, uader the will 
attempted to sell the frase and favwetare, oxcapt same tew art. 
eles, to Jolin G, Wilson, (Record, pp. 193-199.) 

Joho G. Wilson became a bankrupt, and his interest claimed 
by his assignes was sold in Gagkraptey, and complainaat pur. 
chascd Wilson's interest under that saie, 

Everhart claims that he never delivered the $4,009 00 debt 
and lien to Erwin; that he sold allot his witerest ta Erwin, but as 
Kerwin had not paid all of tae purchases moacy ta him, he retained 
this lien to indemnify himself. Clay, as the a lministrator of Er. 
win, claims that Scruggs, the executor of Krw.n, did not sell the 
debt and lien for $4,000.09, and insists that Erwin’s executor sold 
only the lease and furniture. 

Wilson's testimony shows that if the debt an! lien were sold to 
him, he was not aware of it, [ft Walson did not know he was 
buying it, it will scarcely be claimed that he was a purchaser a! 
it. He says he never claime | any interest in it. 

It is shown by the proot that Everhart, after selling out to Er- 
win, purchased from one b'hott, in Nashvile, Tean., valuable 
property at $50,090 90, and use! in part payment of said purchase 
one of Erwin’s notes, executed to him, Everhart, for the « Hunts. 
ville Female College,” and endarsed the same “without recourse,” 


The record shows that when complainant brouczht this suit, he 


had no interest or title in the property. Tle sold to Rrwin, in 
the month of August, 1859. (Record, pp. 22, 23 and 24, 61, 103 
and 104.) He did not retain any interest in the debt and lien, 
but made an absviute sale, Erwin did not re-assign said claim to 
him, nor did he give him any interest in, or lien on, said debt and 
mortgave to secure his purchase money, 

The complainant then can claim only throuzh Wilson who, it 
is alleged, purchased from Erwins executor. It is true Wilson 
made some kind of purchase of the “ The Huntsville Female 
College.’ In his deposition he says he purchased the lease, but 
has no personal knowledge of the lien. (Record, pages 190, 
IOI, 192.) 

Scruggs was not the legal executor of Erwin's last will and 
testament. It is true he was nominated one of the executors in 
connection with Stephen W. Harris. Harris did not renounce, 


a 


J 


Seruggs did not qualify aa executor, Tt is averred in’ the bill 
that Serusgs qualified, The proof docs not sustain this allega 
Pion, 
‘ According ta the record tie only warraqgt Serugg@: had tar a 
inv Was the fact that he was nominated in the will as ave of ex 
ecutors, Ses only entries in Record, on iis syaject, pases 25, 
26, 27, and 124, 135, 130, 127. 

Wilson got no title fram Scruggs as executar far these reasons, 

Code of Alabama of 1832, sections 1957, 1659, 1092, 1623, 
bOO4 

See also same Code, sections 1693, 1694, and 1493. 

‘The records of the Probate Court should show app omtneat of 
Scrusgs. 


flesey, al tin’ r, Ts Arasher, J Port $59. 


Suppose Scrusys was the legally constituted executor, cid he 
have authority 4: such to sell under Krwin's will? We contend 
he did not have authority 

The only power under the w.ll t> sell absolutely is ta “sell my 
jease.”” The lease and mortgage are not treated as convertible 
terms, nor does one include the other. The language of testator 
is, “IT hold a lease on the Huntsville Female College, &c.." and 
again, ina different sentence, “I alao hold a mortgage or lien 
on the same = meantoiy the Hun'sville Female C hlege 

Although, if the power c uld be extended by construction $o 
as to include the “hen” or “mortzave”’ and the debt secured 
thercby, and the executor had properly qualified, yet the executor 
who assumed the rizht to execute the power had no authority to 
act in the premises. 

The distinction between a devise to executors to sell, and a 


naked power to sell given executors by the will, has been abo! 


ished in Alabama by the Code of 1852, which was of force when 
Jurwin's will was executed. Section 1 ,3y ol Code of 1852. 

The Supreme Court, in passing upon the statute, holds that 
under such a power in this State, the sole executor may sell, not 
withstanding more than one is nominated in the power, unless 


the power is coupled with conditions of personal confidence and 


4 


trust. The power in this case is coupled with ex‘raordinary trust 
and confidence, and the exemption of bond emphasizes this fact. 
Farner vs. Haines, 55 Ala., 50}. 
erkins vs. Lewis, gt Ala., 64g. 
osey etal. vs. Conaway, et al., 10 Ala., 811. 
Lucus vs. Doe, ex. dem. Price, 4 Ala., 679. 
Anderson Adm'r, vs. McGowan, 42 Ala., 280. 


There is still another fatal objection to the title claimed by the 
complainant through Scruzgs and Wilson. We insist by de- 
murrer, and answer also, that verhart did not get a title through 
the bankrupt proceedings of Wilson. 

He filed his voluntary petition in binkruptcy September 5, 
1868. There is no decree or order adjudicating Wilson a bank- 
rupt. The Bankrupt Court being a statutory court, such an or- 
der cannot be presumed. 

Lionel W. Day was appointed Wilson's assignee January 31, 
1876, and he accepted the position. Onthe 17th day of October, 
1876, the assignee filed his petition in the District Court of the 
United States for the Northern District of Alabama, praying tor 
an order to sell the $4,000 debt ani lien. No notices were or- 
dered, issued or served, on the trustees of the Huaitsville Female 
College who were then in peaceable, novorinous, actual, adverse 
possession of the property, and had been since S*otember, 1871. 
No proof was taken to sustain allegations of petition. (See Ree- 
ord, pages 53, 128, 12) Phe order of sale wis granted the 
same day petition was file], to-wit: Jctober 17, 1870, and by the 
terms of the order the asstznee was required to “duly report to 
this Court the prcceedings under this order, within thirty days 
atter the execution thereof.” The record does not disclose that 
such a report was made. 

George M. Everhart, it appears from the recital in the as- 
signee’s deed, executed to him, conveying said property Novem. 
ber 22, 1876, became the purchaser at the assignec’s sale at and 
for the sum of ome hundred dollars. (Record, pazes 27 to 37. 


inclusive.) 


® a- 


“ 


At 


The assignee's sale was void, and conferred no interest in or 
title on Everhart. 

Bump on Bankruptcy, p. 161, and cases cited, 

Blumensttel’s L.& Poin Bankrupty, Pp, 254, 255, and 256, 


and cases cited, 


Everhart claims he purchased the $4,009.00 deSt, and the lien 
on college property to secure it, as a purchaser from the original 
holders, Moore, McCalleys and Turner; that when he sold to Er- 
win, he retained the lien and did not surreader it, (vide his ong- 
inal bill in this cause, and his deposition taken in support of 1t) ; 
but, unfortunately for him, ine contradicts these sworn statements, 
in his answer and cross-b.1| filed to the bill exhibited in the State 
Chancery Court in 1867, by averring a sale of said liea and debt 
to Erwin; and he is also contradicted in the petition of Day, as 
assignee of Wilson, filed in the U. 5. District Court of this Dis. 
trict, with prayer to sell said property, in) which it is shown by 
averment only that Everhart purchased of Moore, &c.;) krwin 
purchased of Everhart, and that Wilson purchased of Erwin's 
executor. kverhart claims as purchaser under the sale of said 
assignee under said petition. The burdea of proof is on Ever- 
hart. He has failed to show an interest in the cause of action. 
Wilson in his deposition denies that he had an interest in the debt 
and lien; hence as tothis branch of the case the bil should be 
dismissed. 

His interest should be alleged and proved. 

It appears, then, 

ist. That Harris did not renounce. 

2nd. Scruggs never qualificd as executor. 

3rd. There was no power otf sale in Erwin's will, 

sth. If there was such a power, Scrugys could not execute it 
legally. 

sth. Wilson did not derive title from Scruggs’ sale. 

6th. The sale of property in bankruptcy was voil, and con- 
ferred no title on Everhart. 

7th. Everhart had ag0 other title or interest when he filed the 
bill in this cause 

The allegations in the bili, in respect to these various matters 
connected with the complainant's pretended title, are not proved. 
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Every fact essential to the plaintiff's title to miintain the bill 
and obtain the relief, must be stated in the bill, otherwise the de- 
fect will be fatal. The Court must produce its decree, secundum 
allegata et probata. 

Stery’s Eg. Plead, secttons 255, 257, and 258, note 5, 260, 261, 

Fames vs. MceKernon, 6 Folns. $64. 

Daniels Ch. Pl. & Pr., p. 314, 318, 319. 

Walthall vs. Rives, 34 Ala., of. 


When it appears that in order to complete plaintiff's title to 
the subject of the suit, or to the relief he seeks, some preliminary 
act is necessary to be done, the performance of such preliminary 
act ought to be averred upon the bill, ana mere allegation that 
the title is complete, without such averment, will not be sufficient. 

Damtels Ch. Pl. and Pr., p. 320. 

McDonald vs. Mobile Life Insurance Company, 56 Ala., 470. 


The conclusion reached from the allegations in the bill and the 
proof in the case, is, that complainant fails to show that he had 
title to the $4,000 debt Sind lien, when he filed his bill in this 
cause, hence his bill should be dismissed for this reason. 

The Huntsville Female College claims that the contract be- 
tween the four trustees, Moore, the McCalleys, and Turner, was 
ultra vires, and as a consequence void. 

The powers of the corporation are conferred by its charter. 
(See Record, pages (3 to 16, inclusive.) After a specific enum- 
eration of powers, ‘sec. 2 of the charter authorizes the corpora- 
tion to “do such otier acts as bodies corporate may do and per- 
form, needful or necessary to the establishment and perpetuity or 
prosperity of said college.” By the terms of section 4, the board 
of trustees have power to clect professors, tutors, and other offi- 
cers of the college, fix their salaries, prescribe their duties, &c., 
and this section contains the following limitation upon their pow- 
ers: “And three of said board of trustees shall be a quorum to 
do business, but they shall not at any meeting make any contract 
incurring any pecumary ladility, unless notice of such meeting 
has been given to three-fourths of the members of said board, at 
least three days previous thereto, provided this article shall not 


/ 
be construed so as to prevent a majority of the whole board, at 
any meeting, without such notice, to create any debt or incur any 
pecuniary liabilities, mot excec line the amount of cash on hand, 
and notes esteemed good then in their possession.” 

Ihe charter was approved January 27, 1852. 

The contract attempted to be enforced was dated - day of 
December, 1852. 

It was made by four of the trustees or parties of the first part, 
and others who assumed to act as trustees, as parties of the sec- 
ond part. (Record, pages 16 and fol.) 

The stipulations in said contract which we insist makes the 
contract u/tra vires, because not within the express or implied 
powers of the trustees, and eeza/ because the express limitations 
upon their power contained in the charter makes it so, are found 
on pages 19, 20, and 38 of the Record. The particulars in which 
defendants claim that the contract is u/tra wires and legal, are 
contained in grounds of demurrer to bill, 0, 10, 11, 12, 17, 15, 19, 
19'4, 20, 21, 22, 23, 24, 25, pases 41, 42 and 43 of Record, and 
are substantially incorporated in the answer of these detendants 
to bill, pages §1, 52, §3 and 54 of Record. 

We insist— 

Ist. [hat the contract was made by parties who assumed to 
act as trustees, but who were not in fact legal trustees. 

2nd. That the contract was sizned by William Acklen, who 
assumed to act as trustee and President of the board of trustees, 
when in fact he was not even a trustee. (Record, p. 14, Sec. 2 
of charter.) 

The sworn bill and answer and Exhibit No. 1 to answer which 
is noted as testimony by these defendants, (Reoord, page 133) 
shows who were the legal trustees, when this contract was ex 
ecuted, and that William Acklen was not a trustee. (Sce 
Record, pages 74, 75, 70, 30, 81, 82, 35, 86, 87, 88, 8y to g4, in 
clusive. 

3rd. That said contract was made in direct violation of the 
limitations and positive inhibitions of the charter. 

4th. That in making said contract —if the board as constituted 
at the time was a legal board—-the trustees exceeded their ex- 
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press and implied powers and ignored the restrictions of their 
charter. 

sth. That in making said contract the trustees denuded them- 
selves of all power and control over the property and delegated 
their trusts to others, which was in palpable derogation of their 
rights, powers and duties towards the corporation and the public. 

It is true the corporation received the benents of the contract 
after the 18 years’ lease expired, but the board during the lease 
received no benefits for the corporation from said contract. 

Without discussing the many cases on this subject, we rely on 
the law of Alabama, as promulgated by the Court of last resort, 
to sustain the proposition that the contract 1s u/fra vires and il- 
legal, and is incapable of enforcement in the Courts, notwithstand- 
ing the corporation may have been benefitted by the contract. 

In the case of Chambers vs. Falkner, 65 Ala., 448, it is decided 
by the Supreme Court of Alabama that “contracts of corporations 
which they have no power to make, are void, and the Courts can- 
not enforce them. * * * The Court cannot indulge in favor 
or disfavor to either party, and is simply without power to enlorce 
contracts wanting in legal oblization and validity ; and without 
power to impart capacity to corporations to enter into contracts 
foreign to the purposes of their creation.” 

The point was made in this case that the debtor had reaped all 
the benefits of the transaction, and he and all claiming under him 
were estopped from setting up the defence that the contract was 
ultra wires. 

The corporation may have been authorized to buy property 
and mortgage it, for purchase money, but this did not authorize 
its trustees to sell its franchises, and substitute cthers in their 
office of trust and confidence. 

Chambers vs. Falkner, 65 Ala., p. 454. 


The Supreme Court held that “When a person has made a 
contract with a corporation which is u/fra vires, and has received 
the benefit of it, neither he nor those claiming under him are 
estopped from sctting up the invalidity of the contract in defense 
of a suit to enforce it.” Citing City Council of Montgomery ws. 
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Montgomery & Wetumpka Plank Road Co., 31 Ala, 76-58, and 
Marion Savings Bank vs. Dunkin, 54 Ala., 471. 

See also Waddell vs. Grand Lodge, 36 Ala., 313. 

Smith os. The Ala. Life Ins. and [rust Co., 4 Ala., p. $55, was 
deci ied January Term, 1843; and the case cited 31 Ala. was de- 
cided prior to execution of this contract, and must be taken as a 
part of contract sued on here. 

The cases from Supreme Court of Umited States cited i/ra 
assert the principle tha: such decisions are part of contract, and 
the construction of contract, or principle enunciated in decisions 
prior thereto will be enforced by that Court. 

In the case of City Council of Montgomery, Judge Stone says, 
“If this doctrine be established, these corporations, no matter how 
limited their powers, may make themselves omnipotent. They 
have only to induce persons to contract with them, beyond the 
scope of their powers, and their very usurpations have the 
effect of conferring powers on them which the legislature have 
withheld. <A proposition so erroncous can scarcely need aryu- 
ment to overturn it” 

In Marion Savings Bank vs. Dunkin, 54 Ala., 471, the same 
eminent Judge says: “A party dealing with a corporation, ina 
matter not within the purview of its delegated power, does not 
estop himself from setting up, in defense, the want of authority iW 
the corporation to make the contract. In such case the doctrine 
of estoppel cannot be held to apply, without clothing corporations 
with the ability to increase their powers indefinitely, by sheer 
usurpations. Such contracts on the part of a corporation are 
ultra vires, and void, and no night of action can spring out of 
them.” 

Chief Justice Brickell, in closing the opinion on this point in 
Chambers ws. Falker, says: “ [hese were not hasty, ill-consid- 
ered opinions. They were the result of careful research and de- 
liberation, and all but the latter case have stood unquestioned by 
the profession, four many years. Touching contracts, their valid 


ity and obligation, obedicnce to the maxim sfare decisis compels a 
strict adherence to them 
see also Smith vs. Ala. Life Ins. & Trust Co., 4 Ala., 558. 
Grand Lodge vs. Waddell, 36 Ala., 313 
Wadddl vs. Ala. & Lenn. Rail Road Co, 35 Ala., 32}. 
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It is for this reason that the Supreme Court of the United 
States will adopt and follow the decision of the highest Court of 
the State. 

Abbott's United States Practice, vol. 1, pf. 234. 

Miles. vs. Caldwell, 2 Wall. 35. 


We submit that the decision of a State Court as to contracts 
in regard to real estate is a rule of property. It was so considered 
in Chambers vs. Falker, 65 Ala., 455, cited supra. 

Beauregard et als, vs. the City of New Orleans et al. 18 How. 
497: 

Brine vs. Insurance Co., 96 U. S., 627. 

Suydam vs. Williamson, 24 How., 427. 

Francis Henderson and Wife vs. fra Griffin, 5 Peters, 551. 

Green VS. Neal, Lessee, 0 Peters, oul. 

Walter Brashear vs. Francis West et al, 7 Peters, 608. 

Wilhamson as. Suydam, 6 Wall. 723. (Rule appled in veal es- 
State and analogous Cases.) 

Alcott vs. Lhe Supervisors, 16 Wall. 678, 682. 

hoyce vs. Labet, 16 Wall. 50. 

Love et al. vs. Vick, et al., 3 How. 64. 

Rev. Shat, § 721, and cases cuted: 

Nichols vs, Levy, 5 Wall, 43}. 

Hazard vs. Vermont & C. R. Co, etals. Fed. Rep., Oct. 
Zo, ISS}. 


All these cases among other reasons for giving effect to State 
decisions, hold that the Supreme Court is bound by State de- 
cisions where they have become a settled rule of property. 

In the case cited from 65 Ala., the “highest court’ in the State 
decides that their construction of such contracts has become a 
rule of property. 

We will close this branch of the argument by citing from Al- 
cott 7s. The Supervisors, 16 Wallace, at page 682. “A decision 
of the State Court made before the contract settling the law of 
the State is authority in the Federal Court ivithout regard to 
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whether it be sound or unsound in principle, because the parties 
must be presumed to have contracted with reference to it.” 


The earliest cases cited from Ala. Reports supra, decide that 
the contract ‘which complainants attempt to enforce is abso- 
lutely void, and is incapable of entorce neat, and the same court 
in the case cited from 65 Ala. affirms the earlier cases, and hold 
that these decisions have beco.nza rule of property. It seems 
that this should be conclusive of the point insisted on in. this 
argument. 

In addition to these, the Colleze makes the following defenses ° 

ist. The presumption of settle nsat afters twenty years. 

2nd. Laches and staleacss of demand. 

3rd. The Statute of Limitations of two years. 

4th. The Statute of Limitations ofsix years. 

sth. The Statute of Limitations of ten years. 

oth. That the matters and things involved in this cause have 
once been adjudicated in another cause, between the same parties, 
that is to say, the plea of res adjudicata. 

ist and 2nd. [he det and lien which are attempted to be en- 
forced in this case was executed in 1852, and fell due in 1854. 
The bill was fled on the 27th day of February, 1877. It is true 
there is a provision in the contract ghat the time of payment 
might be extended to the year 136), and that the property should 
not be sold until the year 1800; this latter clause must, in) con 
nection with the former, mean that u the time of payment was ex. 
tended to 1860, then the property should not be sold until that 
period. There is nothing inthe record to show that the time 
was extended. (Record, pages 16 to 21.) 

The condition of the contact that if the property should be 
sold, the purchaser should not hive possession until the year 
1871, was ultra vires, and in derozatioa of the interests of the in- 
stitution, and was intended to bencht the lessees of the college. 
So that we take it, the contract will be held to have matured ina 
1854, the time when the debt fell due. From 1854 to 1877, the 
time when the bill was filed, is twenty-three years 

The period of the war is not deducted in cases of presumption. 

Harrison et al. vs. Heflin, Admr., et. al., 54 Ala* p. 552. 
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6th Hicat Note. This principle asa rule of property will be 
recognized. 

A peculiar defense to a Court of Equity is founded upon mere 
lapse of time, and the staleness of the claim, in cases where no 
statute of limitations directly governs the case. In such cases 
Courts of Equity act sometimes by analogy to the law, and some- 
times act on their own inherent doctrine by discouraging, for the 
peace of society, antiquated demands, by refusing to interfere, 
when there has been gross laches in prosecuting rights, or long 
and unreasonable acquiesence in the assertion of adverse rights. 

Story’s Eq. Furis., Sec. 1529, Note (2 a.) 

Same author and Vol., Sec. 1320, (a), 1520 (c) 1520 (ad ). 

Same author, 1 Vol., Sec. 529, and numerous cases there cited. 

Harrison et al. vs. Heflin, Admr., et al.. 44 Ala., p. 552. 

Relf vs. Relf, 34 Ala., p. 500. This case apples, tf we are cor- 
rect in our postition that debt matured Fanuary 1, 18 54. 

Fohnson vs. Folnson, 5 Ala., p. goa. 

Fohnson vs. Harris, 66 Ala., 565. 

Barksdale vs. Garrett, 6g Ala., 277. 

Bowman vs. Walton, 1 How., 189. 

Wagner et als. vs. Baird, 7 How., 23 4. 

Padger oS. hadger, e Wall, S7. 

Brown vs. The County of Buena Vista, 5 Ala., 157. 


Record, pages i}, lO, 


3rd. The Statute of Limitations of two years is an absolute bar 
to the action. The assignee of Wilson, bankrupt, could not have 
brought suit when thus bill was filed. Everhart, who claims un- 
der Wilson's assignee, has no greater rights or remedies than Wil- 
son or his assignee had. The bill was filed many more than two 
years after the assignees rights accrued. This fact appearing, it 
is Not necessary to cite authoritics to sustain the lezal aspect of 
this propos.tion. 


Record, pages 27 to 37, inclusive. 


The assiznee in his petition avers fraudulent concealment, but 
the fact is not established by positive proof or by evidence from 
which it might be presumed. 


4th. The billin one aspect is for an accounting. This is barred 
by the Statu e of Limitations of six years. 

Sec. 3226, Subdivision 4 of the Code of Ala, 

Story’s Equity Furisprudence, Vol. £1, Sec. 529. 

Story’s Equity Purisprudence, Vol. 2, Sec. 1520, Note (6). 


sth. [he Statute of Limitations of ten years is also an absolute 
bar tothe suit. If a lezal tithe would in ejectment be barred by 
twenty years’ adverse possessioa, Courts of KE juity will act upon 
the like limitation, aad appiy it to all cases of relief sought upon 
¢ juitavle t.tles, or claims touching real estate. This doctrine ap- 
plies as well where the Statute of Limitations is only ten years. 

28 Ala., pp. 565 508. 

Story’s Equity Furisprudence, 2 Vol., Sections 1028 (a.), 2028, 
6.) and notes, also Sec. 1520, Note 1 (6.) = 

5 Peters, $55, 0 Letlers, 61. 

y Peters, 62, os, 416, 417, and to Peters, 177. 

Code of Ala., Sections 322}, 3225, Sub. & 2. Apply the 
analogy to ten years insteal of twenty. See also Sec. 3758, Code 
of Ala 


Oth. As to the plea of res atdjudwata, the record shows that a 
bill was filed in the Caanesry Court of Madison County, Ala 
bama, on the toth day of July, 1857,. that) cross-bills were filed’ 
that the subject matter of that bill is the subject matter of this ’ 
that the parties to that bill are the same parties to this; that the 
identities are the same. (Record, pages 56 to 113, inclusive. ) 

The complainatts respectively in the original and cross-bills 
dismissed their bills. Under these circumstances the College 
pleads, that the matters involved in the present litigation have 
been once adjudicate) and decided, and otters this in bar of the 
present suits, of both the orizinal and cross-bills. 

lo create the estoppel, arising from a judgment, or decree, it is 
by no means essential that the controversy between plaintiff and 
defendant be det rmined “on the merits” in the moral or abstract 
sense of these words. It is sufficient that the status of the action 
was such that the parties might have had their lawsurt disp sed 
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of, according to their rizhts, if they had preszated their evidence, 
and the court had properly understood the facts, and correctly 
applied the law. 

freeman on Fudgements, Sec. 260, and cases cited un Note 3. 

Hughes vs. United States, 4 Wall, 232. 


While a judgment of non-suit, of no/le prosegur, &., are excep- 
tions to the rule, yet where there is a dismissal by agreement, 
this is held to be sufficient to create the estoppel by a judgment, 
and is a bar to another suit. 

Ireeman on Fudgments, Sec. 262. 


Such a judgment is compared to a refraxit at common law. 
freemen on Fudgments, Sec. 262. 


At common law, a refraxit was the act of the party in proper 
person, in open court, and operated a bar to, any future action 
founded on the same cause. 

Bullock vs. Perry, Adim'r, 2 Stew. & Porter, 319. 


If the platatiff personally appears in court, and renounces his 
suit, it is as complete a bar to any future action as a verdict and 
judgment, rendered for the detendant. 

hivans vs. McMahon, 1 Ala., 45. 

Lhomasson vs. Odum, 31, Ala., 108. 


When the record recites that the parties appear by attorney, 
“and the plaintiff enters a refraai’,’ followed by a judgment 
against him for costs, it was deemed the persoaal act of the plain- 
tiff, and the term re/racit was Construed in its techaical sense. 

Same cases. 


A retraxit differs from a non-suit—the former being the act of 
the plaintitt himself, for it cannot even be eatere/ by attorney. 

S Coke, 58; 3 Salk, 235; 8 Penn. St. 157, 163. 

And it must be after declaration filed. 

3 Leon, 7. S§ Penn. St., 163. 


While the latter occurs in consequence of the neglect of plantiff. 
A retraxit differs from a nolle prosegut. 
Same authorities, 
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The e.fect of a refravit isa bar to all actions ofa like or similar 
nature. 

Bacon's Abr. Non-suit, (A. 

2 Alass, 17] 2. 

Comyer's Digest, Pleader, (x 2.) 


Where from any cause there is a discoatinuance, except in case 
of retraxit, the judgment ts 2e/f Conciusive. But it would seem 
that in the case of a refravit it is Conclusive. 

7 Wallace 82, 93, and cases ctted. 

Also p. 107, Wells on res adjuticata, and p. 38 J. 


The dismissal of a bill in chancery stands nearly on the 
same footing as a judgment at law, and will be presumed to ve a 
final and couclusive a jjudication on the merits, whether they were 
or were not heard and determined, uness the contrary 1s apparent 
on the face of the pleadings, or in the decree of the court. 

Wells on ves adjudicata, &c., f. 38 4. 

hreeman on Fudgments, Sec. 270. 

Smith Leading Cases, Vol. 2, p. 607. 

Durant vs. Essex Co., 7 Wallace, p. 1o7. 

Me Daniel vs. Mobile Life Ins. Co., 65 Ala., and cases cited. 


In the case of Wright vs. De Kline, 1 Peters, C. C Rep. 199, 
the doctrine that dismissing a bill was not considered final and 
conclusive is held, but Freeman observes, this is the only case to 
be found that holds this view; while oa the other hand, the cases 
are numerous that hold that such a dismissal is a bar to any 
subsequent bill, unless it adpears on the record to have been 
made without prejudwe, or otherwise not on the merits. 

Freeman on FSudgments, Sec. 270. 

Parrish vs. kerris, 2 Black, U. S.. 60%, and other cases cited in 
Note 5, to Sec. 270. 

Thurston vs. Thurston, gg Mass, 39. 

harromscale vs. Tuttle, 5 Allen, 377 


/ 


To quote from 7 Wallace, p. 92: “Unless a final sudement or 
/ s 

decree is rendered in a suit, the proceedings in the same are never 

regarded as a bar toa subsequent action, consequentiy where 
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the action was discontinued, or the plaintiff became non-suit, or 
from any other cause, except in the case of a retraxit, no judgment 
or decree was rendered in the case, the proceedings are not con- 
clusive.” 

In connection with these authorities, we refer the court to the 
minute entries in Kecord, showing the voluntary and simul- 
taneous dismissal of the original and cross-bills in the State Chan - 
cery Court in the tormer suit. (Record, pages 142, 113.) 

This shows that there was concert of action upon the part of 
parties to this litigation, and their privies, in the dismissal of said 
bill and cross-bills. 

The Supreme Court of the State of Alabama, in the case of 
Smith vs. the Ala. Life Ins. and Trust Co., 25 Ala., p. 558, say in 
respect to the reservation, “without prejudice,” its effect “is to 
prevent the decree from constituting a bar to another bill brought 
upon the same title.” 

In two very recent cases, where the complainant caused his bill 
to be dismissed on his own application, in one case alter the Cause 
was set down for hearing, and in the other one an informal sub 
mission, which did not influence the court in its decisron, the 
Supreme Court held in one, “such dismissal is, unless the court 
otherwise orders, equivalent to a dismissal on the merits, and 
may be pleaded in bar to another suit for the same matter.” 

Strong vs. Moog, Head Notes, December Teri Supreme Court 
of Ala. (in M.S.) September Number [he Alabama Law Fournal, 


i wre 25 2 ; 


In the case of Samuel H. Moore ef af. vs. John M. Crowder et 
al,in M.5., rendered December Term, 1882, by the Supreme Court 
of Alabama, it was held upon question being raised as to effect of 
voluntary dismissal of bill by complainant, that “ There can be 
no question that if Z. R. Lewis is concluded by that decree, Crow- 
der is alike concluded. He stands in relation of privy in the es- 
tate of Z. KR. Lewis, with notice, both constructive and actual, that 
that suit was pending and the object for which it was instituted. 
If he desired to avoid its effect, he should have taken control of 
its prosecution The decree dismissing the Virginia suit is not in 


the form usually employed when a complainant desires to aban- 
don the further prosecution of his suit. Such order of disitssal! 
generally makes n> reference to pleadings, or evidence, agree- 
ment of counsel, or submission of the cause. There ts in fact no» 
submission—nothing on which the judzmeat of the court is m 
voked. Enouzh in such case that the record shows the com- 
plainant-came and the deeree of the court thereon.”’ 

[he records and minute entries on pages 56 to 113, Inclusive, 
of Kecord, show that in ail the cases the parties to this suit) and 
the pariies to that suit voluatarily dismissed the bills and cross. 
bills. 

If tor the sake of argument it should be conceded that the dis 
missal to create a bar should have been on the merits, yet, if in 
fact there was notrial on the merits, unless qualifying wo:ds, 
such as “without prejudice,’ indicating a nmght or privilege 
to take further legal proceedings on the subject, accompany the 
decree, it is presumed to be rendered on the merits 

Durant vs. lissex Co., 7 Walhace, pages 107, Loy, tho. 

Walden vs. Bodley, 14 Peters, 150 

Hlugnes cS. United States, f ladle ,. 227. 


No such qualifying words were use! by the State Chancery 
Court in dismissing these cases, hence this court will presume th: 
dismissal was on the merits 

We believe the rule is almost, if not quite universal, that the 
dismissal of a bill operates to dismiss the cross-bill, if} there is 
one: the fact that complainants in cros;s-bills came in and volun- 
tarily dismissed, shows conclusively that tauis was in pursuance of 
the agreement between the c mpla nants in the original and 
cross-bills. 

In the first case, included in Exhibit 1 to defendants answer, 
there was a final, absolute decree, and there was no reservation 
that decree was without projudue. 

The identities between the two cases, as to su yject matte r 
parties and jurisdiction of the court rendering the decrees of dis- 
missal, are all estabiishe 1, hence thi peed’ in bar should be sus 


tained. 
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7th As to the cross-bill of Clay, as administrator of Erwin, de- 
fendant offers the same argument, and authorities cited supra. 

If an original bill is dismissed, this operates a dismissal of 
the cross-bill. 

Dill vs. Shohon, 25 Ala., 694. 

Parks vs. Parks, 66 Ala., 326. 

Story’s Fg. Pleading, § 399. 


Sth. In reference to the defendant, George W. F. Price, the 
proof shows the property in the College was his, and I presume 
this tact will not be controvertcd. 

Vide Deposition of G. W. F. Price, Transcript, Part 4, page 1, 
ef Seq. 


oth. We insist on objections to interrozatories to and answers 
of George M. Everhart. 

We submit that on the whole case the decree of the Circuit 
Judge should be affirmed. 


Respectfully submitted, 
JOHN D. BRANDON, 
Of Counsel for Huntsville Female College 


and Geo. W. F. Price. 
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The original bill of Everhart, as well as the cross-bill of 
Clav, the administrator of A. R. Erwin, was filed to enforce 
alien on particular property created by the written con- 
tract, a Copy of which is set forth as Exhibit C to the orig- 
inal bill, and appears on pages 16 to 21 of the record. 

The said Cirenit Court dismissed both bills “upon lim- 
tation of ten vears pleaded in bar of the action” by the cre- 


» 
ator of the lien, Whose POSSesslou Wits bhever Inconsistent 
with the existence of the lien. 

Record, p. 202. 

On February 27th, 1877, the origimal bill im this cause 
was filed in the Cireuit Court of the United States for the 
Northern District of Alabama, by George M. Everhart, 
avainst the Huntsville Female College, it corporation Crei- 
ted by the statute law of Alabama, George W. OF. Price, 
Martha T. Rison, Myra J. Erwin, Robert M. Erwin, William 
H. Erwin, Joseph B. Erwin, and Mareus A. Erwin, the last 
six of whom are alleged to be devisees of Alexander RK. 
Erwin, deceased. 

(Record, pp. 1-15.) 

The original, bill shows that the Huntsville Female Col- 
leve was originally chartered and organized in January, 
S852, as a corporation by the name and style of * The Trus- 
tees of the Bascomb Female Institute,” and loeated at 
Huntsville, Alabama; that afteswards and in) December, 
1855, the corporation duly acquired the name of the Hunts- 
ville Female College ; that the PUPpose of the eorporation 
was to establish in Huntsville a female sehoolof high order, 
a boarding, as well as dav school, with adequate buildings 
and suitable appartus and instrumentalities ; that, the eorp- 
oration not having sufficient means to accomplish this pur- 
pose otherwise than by entering into a conrtact for procur- 
Ing the erection of the proper buildings and the supply of 
the needful furniture, apparatus and instrumentalities, did 
In December, 1852, in its original corporate name, as parts 
of the second part, enter into the contract (in duplicate 
with D. B. Turner, Thos. S. MeCalley, W. J. MeCalleyv and 
W. H. Moore, as party of the first part. a copy whereof is 
set forth in Exhibit © to original bill. 

i Reeord })p. lh 21.) 

By that contract the said party of the tirst part, (the said 
Turner, Moore and MeCallevs,) among other things agreed 
at their own expense to erect on the designated lot, the 
buildings for the said Bascomb Female Institute according 
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to the plan ane specifications prepared by George Steele, 
including every necessary building and improvement, to 
wlapt the whole to a complete day and boarding school, and 
to procure suitable furniture for said buildings. and also 
bye woks, vlobes, charts, ILA pS, musical instruments and phito- 
sophical and chemical apparatus, and te enclose the lot and 
buikdings in a permanent manner, and to ornament and 
beautify the lot, de, We. And in consideration of the stip- 
ulations of the party of the first part, the party of the see- 
ond part (the said corporation) agreed among other things, 
that the party of the first part, their heirs, executors, 
administrators and assigns should have and enjoy a lease of 
elohteen Vers, (that Is. from September Ist. 1853 to Sep- 
tember Ist, ISTL), of all the improvements of every name, 
kind and description on said lot, and also that the party of 
the first part shouid bave and enjoy all funds then due or 
thereafter to become due te said corporation, and all funds, 
books, or other property. then on hand, or thereafter to be 
collected, except si) much iis hal then been otherwise ib}? 
propriated, or may have been subscribed, donated, or be- 
queathed te sata Institute as a preachers and benevolent 
funded, anil also the exclusive control] over and ise of the 
finances of said Institute, whether the same shall consist 
In monies arising from tuition or from any other source except 
“the preacher's and benevolent fand” aforesaid; bat “ that 
out of the collections, subscriptions, collections due, &e., 
the said parties of the first) part shall first pay off and dis- 
charge the balance now dune or hereafter to become due, to 
Gieorge Steele for the purchase of the lot on which said brild- 
weeps core bor te rected In addition to the foregoing stipula- 
toms, the said contract also contains the following 

* And the said parties of the second part further covenant, 
Promise ane agree’ to prea te the said parties of the first 
part, their heirs, executors, administrators or assigns f/i 
further sum of four thousand dollars, to be paid them as fol- 
lows: One thousand dollars to be paid them on or before the 
first day of September, 1853. and S35 0000-00 to be paid onoor 
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before the first day of January, 1854; and if said sums 
should be paid as they respectively become due and paya- 
ble, they are to be received without interest. And it Is ex- 
presslvy understood, covenanted and agreed by the parties 
hereto that the said parties of the first part are to have and 
retain a lien on said lots, buildings, furniture, &c., for the 
pavment of said sam of $4,000.00, and it is futher covenanted 
and agreed by the parties of the first part that they, the 
parties of the second part, may extend the payment of the 
34,000.00 aforesaid until the first of January, L860, the in- 
terest being computed aud pavable annually thereon. And 
itis further covenanted and agreed by the parties hereto 
that if the said sum of $4,000.00, or any part thereof, or 
anv interest thereon, shall be unpaid on the tirst of January, 
1860, the said parties of the first part may at any time there- 
after, by giving 30 days notice In a newspaper printed in 
the town of Huntsville, proceed to sell to the highest bil- 
der, for cash, said lot, buildings, furniture, books, charts, 
maps, apparatus, musical instruments, &e., to pay off said 
$4,000.00 and interest, or so much as may be due as afore- 
said, with costs of sale, dc. But it isexpressly understood, 
covenanted and agreed by the parties hereto, if said prop 
erty should ever be so sold its aforesaid, the purchaser or 
purchasers at said sale can take no authority or control over 
sald property or interfere in any manner with POSSESSION, 
use or enjoyment of the party of the first part. their heirs, 
executors, administrators or assigns to said property until 
after the first of September, S71. 

“It is stipulated and agreed that the rates of tuition shal! 
be and remain the same as those established during the last 
session of the Institute for the term of elyhteen Vears 
aforesaid, unless changed by the consent and agreement of 
both parties hereto; and the said parties of the first part 
shall have the exelusive right for and during that term of 
vears to choose and nominate to said trustees of said In- 
stitute for their election, the president or principal of the 
same, together with all subordinate professors, assistants 


ov tutors, and their respective duties shall be assigned them 
by the parties hereto of the first part, aided by the presi- 
dent.” 

“Ttis also stipulated and agreed that the board of trus- 
tees of said Institute shall retain fhe legal title to the lot of 
vround and the buildings to be constructed thereon, toweth- 
er with the apparatus, furniture, books, charts, maps, globes, 
musical instruments, We., and at the expiration of the term 
of IS vears to return the same in good order and condition, 
saying and excepting such losses and injuries as may occur 
by fire or other providential dispensations and the lapse of 
time, subject alone to the provisions aforesaid.” 

“It is also stipulated and agreed that the said parties of 
the first part shall have power to erect such other buildings 
on said lot as may be agreed npon by the contracting parties 
hereto, ane pon such terms and conditions «as they miay 
auree to and said parties of the second part heremm and 
hereby release and relinquish for and during said term of 
IS vears all right which they may have to erect any build. 
bigs, or place anvthing else whatever on said lot, excepe by 
the consent and agreement of the parties hereto of the first 
part, 

“And the said parties of the first Part promise, covenant 
and agree to keep the buildings and all the other property 
belongings tooor appertarning to the same, in good tenanta- 
ble repair and under insurance, aud at the expiration of the 
sitid 1S veaurs to return the siithe’ iti crowned ordet and come 
tion, saving and exeepting such losses and injuries as may 
occur by tire or other providential dispensations, and the 
lapse of time, subject alone to the provisions aforesaid 

“Tt is furthe: stipulated and agreed that the said parties 
hereto of the first part shall pay, semi-annually, the presi 
dent or principal and assistants, professors and tutors ther 
respective salaries; and that thes shall met pav the Presi 
dent less than S 1500.00 per annum 

The bill further shows, that the said parties of the first 
part complied with and performed all the stipulations of 
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said contract on their part to be performed, that they pad 
the said debt to Steele for. the purchase | of the lot on 
which said school or college buildings were placed and 
erected, the buildings conforming to the plans and speciti- 
cations at a cost of thirty-five thousand dollars, and prop- 
erly enclosed said lot and supplied and placed in said build- 
ings, furniture, globes, maps, musical instruments, and plial- 
osophical and chemical apparatus at a cost of $2,500, and 
employed teachers, and put said school in successfnl and 
renumerative operation, amd continued to act under the 
stipulations and agreements of sald contract, until Decem- 
ber 17th, 1857, when they entered into an agreement with 
the complainant in the original bill, who had been since the 
spring of 1854 in charge of said school or college as the 
President thereof, “by which, as san! agreement recites, 
they sold, set over, transferred, delivered, and conveyed to 
your orator all their rights, titles, claims, interests and 
privileges, which they had in and to the Huntsville Female 
College, building-, grounds, furniture and fixtures on or be- 
longing to the lot of gronnd on which said buildings are 
located, either under any contract then subsisting between 
them and the trustees of said college or otherwise, and in 
consideration thereof your orator obligated himself te pay 
to the parties aforesaid of the first part, the sum of fifteen 
thousand dollars,” at times and in manner alleged jin said 
bill. 

The bill further shows, that under said contract between 
him and the said parties of the first part ithe said MeCal- 
leys, Moore and lurner), he went Inte POssesslon of sail 
Huntsville Female College buildings with the furnitare. 
APs, globes, and musical instruments, and apparatus nfore- 
said, and so remained in Possession until August Ist. IS 4%, 
‘when, by a contract in writing he sold to Alexander R. 
Erwin, now deceased, all hus rights, titles, Interests, claims 
and possessions in and to said Huntsville Female College, 
buildings, &e., with the furniture, fixtures, maps, globes, 


musical instrumeuts. apparatus, &ec., acquired by virtue of 


orators contract aforesaid with said parties of the tirst 
part (the sail Turner, MeCalleys, and Moore). ‘The bill 
further shows, that under said contract between complain- 
ant (Everhart) and said A. Ro Erwin, the said A. R. Erwin 
went inte Possession of siti Huntsville Female College 
buildings, with furniture, fixtures, We. and the lease there- 
on aforesaid, and remained in such possession until the first 
lay of January, 1860 and thaton or about threat cliay thie 
said A. R. Erwin died in Madison County, Alabama, having 
first made and published his last will and testament, which 
Wiis duly admitted to probate in the probate court of that 
eounts, ane which namedt John W. Scrugys and Stephen W. 
Harris to be executors thereof: and that said Serugys 
qualified iis such executor, but Harris hever qualified or 
acted as executor. 

A copy of the said will of Alexander Ro Erwin ts set forth 
in Exhibit G@ to said original bill, and was set forth by com- 
prlatmant it cohsequience of lis erTroneolhs belief, that one of 
the persons hamed 1h the will as executors was authorized 
by it to sell the said debt of “4.00000 and the len securing 
it, Which debt and lien were created and established Iry thie 
contract set forth in Exhibit C to the original bill. 

The original bill further alleges, tliat sitll Scrugys 4s 
exccutor as aforesaid of sand A. LK. Erwin, “ sold te John 
Gi. Wilson all right, tithe, claim, interest and possession, 
Which the said A. Ro Erwin had acquired in and te said 
debt of $4,000.00, and the len to secure pavinent of the 
same, and in and to the said Huntsville Female College 
buildings, with the furniture, We, as aforesaid by virtue of 
the contract hereinbefore set up, made between said Erwin 
and vour orator; and said Wilson thereupon, and on the 


dav of IS), Went Into possession of the said 


property, and so remained under and by virtue of 
purchase and tithe until the oth Lay of September, A. D., 


ISOS. 


nk minted 


Record. pragrers Gand 7 
The original bill farther alleges, that on September oth, 
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1868, the said Wilson, on bis own voluntary application, 
was duly adjudicated a bankrupt by the District Court of 
the United States for the Northern District of Alabama; 
that in January, 1876, the said District Court appointed 
Lionel W. Day to be assignee of the estate of said bank- 
rupt Wilson, who as sach assignee in 1876 filed his petition 
in said District Court and obtained an order to sell, and 
thereunder did sell and transfer to complainant (George M. 
Everhart), the entire interest, legal and equitable, whieh 
said John G. Wilson had in and to the lot, buildings, and 
furniture of tie Huntsville Female Colleve, with the said 
debt of $4,000.00, with lien to secure payment of same on 
the Sth dav ot Septem ber, LS6OS. 

The bill further alleges, that the said debt of $4,000.00 
which the said corporation, as shown tm said Exhibit C te 
the original bill, agreed to pay to said MeCallevs, Moore, 
and Turner and secured by lien, has never been paid or 
satistied to them or to any person claiming under and 
through them. And to enforce said hen for the satisfaction 
of that debt, is the main object of said original bill, as well 
as the cross-bill of Clay as administrator de bonis non of 
said A. R. Erwin; Everhart claiming the benetit of such 
enforcement by his bill, and Clay as the administrator of 
sand A. R. Erwin clalming the benefit of such enforcement 
by his cross bill. 

The answer of said corporation (the Huntsville Female 
(College) as well as the answer of said administrator of A. 
K. Erwin, amongst other things, denies that said Serugys as 
executor of said A. R. erwin, sold to John G. Wilson all 
right, title, claim, interest and POSsSeSslon Which said A. Ki. 
Erwin had acquired in the said debt of $4,000.00 and the 
lien to secure payment of the same, and says that sai 
Scruggs had no power under the will of said Erwin, or oth- 
erwise, to sell said debt of $4,000.00 or said lien to secure 
pavinent of the Salle, and never did sell or pretend to sell 
the same to any person. Each of said answers denies that 
said Everhart, at the time he filed his said bill or any time 


4% 


since, owned or had any right to, sard debtof 34,000.00 6) 
said lien given to secure the same. Each of said answers 
virtually admits the contract between said Everhart and 
said Turner, Moore and MeCallevs, and the contract between 
said Liverhart and the sitll Alexander hi. Merwin, andl thre cool 
tract between said Turner, Moore ariel Me( ‘allews aml satel 
corporation, is siicd several contracts are set forth aT sii 
bill, and denies that said Wilson either had or claimed any 
interest In sald debt of S4.000000 or said lien to secure the 
same, at the time said Wilson made his said applieation for 
the benefit of the bankrupt law, and was adjudicated a bank 
rupt iS aforesaid : ancl each of said ansWers also denies 
that anv title to said last mentioned debt or lienever passed 
to the wSsluner in bankruptes of said Wilson. The answer 
of said corporation avers that itt lias been “since TS68 in 
peaceful POSSeSslOn of the said property, claiming the same 
adversely te all the world “aa bout sored cope i sdemem nol conten 
rue arerin(g LA to the effect, that sit A. It. kerwin. crt lis yr ! 
‘sonal representative fad any votre of any adverse claim o) 
holding by said corporation, (Record, page 90-55.) Nor ts 
there anv evidence of aay such notice. The corporation re 
lied pon the statute of limitations of two vears, ten Vears, 
and twenty vears. 

On final hearing upon the pleadings and proofs, the sar 
Circuit Court entered its tinal decree dismissing the oruinal 
bill of George M. Everhart with costs, and the cross-tall of 
H. L. Clay, administrator of Erwin, with costs. Reeord, p 
136. The opinion of the court ACCOM PALS Ing siahed cleores 
appears on pages 202 and 205 of the record, and comtais 
this expliert statement “7 decide the cuse thprern three Leresates 


. 


tion of ten vears pleaded in bar of the action 
ASSIGNMENT OF ERtOnS 
The appellant, the said Hugh LL. Clav. administrator «/ 


. : ] , +. 
Pty Pedati sisi fe whet inee fi (lhiasvie cnt tive sayel Vee Nath ! I; 


barwin, deceased, bry his attortey, “avs that in the record 


10 


and proceedings aforesaid there is manifest error in the re- 


spects and particulars following, to-wit: 

lL The said Circuit Court of the United States, for the 
Northern District of Alabama, erred in its said tinal decree 
dismissing the cross-bill of sail Clay. administrator as 


aforesaid. 


{ 


Record, prare Lob.) 


2 The said last mentioned Cirenit Court erred in ais- 


missing said cross-bill of said administrator of sam Alex- 


ander R. Erwin. 


3. he 


si 


tid last mentioned Cireuit Court erred in not 


deereeing relief to said administrator of sant Alexander KR. 


Merwin. 


! The said last mentioned Cirenit Court erred in dis- 


missing the eross-bill of said administrator of said Alex- 


ander Ko Erwin, without allowiny or decreeing ahiy relief to 


said administrator. or to the estate of which he is the ad- 


ministrator. 
And the said administrator of said Erwin prays that the 


decree aforesaid of saul Cireuit C'ourt. st) far us it relates 


to or atfeets his said cross-bill, may be reversed, annulled, 


and altogether held for naught and that such decree may 


be rendered in favor of said administrator as is authorized 


by the law of the land apon the pleadings and proofs shown 


in the record. 


ARGUMENT FOR SAID ADMINISTRATOR 


The corporation created by legislative act of Alabama by 


the name 


of 


“The Trostees of the Bascomb Female Insti- 


tute, and afterwards authoritatively known by the name of 
* The Huntsville Pemale College,” heal capacity to tuke or 


give alien or mortgage of lands or chattels, as a security 


fora debt contracted with it in furtherance of the objects of 


its creation. 
The State, use, We. v. Rice, 65 Ala. R. 87. 


The main object of the original bill, as well as of the 


eross-bill, is to enforce the lien created by the written con- 


1] 


tract entered into in Alabama in December, Sov, bret ween 
that Alabama corporation and four citizens of Alabama 
(Turner, Moore, and two MeCalleys), in respect to real 
estate and furniture, We., situated im AJabama, and to be 
performed 1 Alabama. Obviously, the law of Alabama 
must exercise a controlling Influence in the construction 
and enforcement of the contract creating that bien, ie) LA 
of which is shown in the record. 

bv the settled law of Alabama, “lien is a term of very 
large and comprehensive signification, bat it never imports 
more than security. It designates ‘all the various charges 
on land or personalty created by contract, or by law.” It 
includes anh equitable mortuave, ane a charge erti prresperty 
created by contract and existing a Of the pros 
session of the property. 

Mobile Buil ling A Loan Association vo Robertson, 65 Abn 
R. 386. 390. 

Donald v. Hewitt, 33 Ala. Ro 547 540. 


In considering and determining the question, whether 
satel contract of December. Iso. entitled sat Tarner, 
Moore and the Me ‘alleys to an equitable Lheen, or richit, ‘il 
claim, on the real estate, furniture, We, deserthed therein, 
the contract must be read in the ligelit of the circumstances 
surrounding the parties at the time it was made. The form 
of the contract is not material; operative words of conves 
ance are not essential to the creation of a charge, or trust, 
which a court of equity will enforce as a mortgage. As the 
intention of the parties is deducible from them contract, to 
charge particular property, rights of property, or credits, 
with the payment of a specified debt, “the equity created 
will prevail against all others than innocent purchasers for 
value.” 

Newlin, Fornley & Co. vo MeAtee, 64 Ala. Ro S64, S65. 


The hen created and expressiv declared on the partienlas 
property deseribed in sand contract, “for the paveinent 7), 
sail sum of $4,.000.000° is. like the lien of a vendor and the 
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lien of a mortgagee, an incident of the debt, and transferred 
by an assignment of the debt, and cannot survive the extin- 
vuishment of the debt. And this lien is in no sense infertor 
in its wature, to the lien of a vendor or mortyayee, in the 
view of a Court of Equity. And so far as the question of 
stuleness, its well as most other questions, Is concerned, the 
owner of this hen stands on as bigh ground in a Court of 
Equity, as a mortgagee. [tts settled, that the possession of 
the mortgagor is not adverse to the mortgagee, and that the 
mortgagor cannot invoke the analogy of the statute of lim- 
itations, in the absence of a holding “POSITIVELY HOSTILE fy 
the mortgages, to defeat a bill to foreclose,” and that the bar 
of the statute of limitations of « sv/f aft Jaw to recover the 
debt, is no defense toa suit in equity to enforce the hen. 
[It is also settled, that each of these principles applies as 
wellto a vendors bill to enforce lis len, as to a mortgagee s 
bill to enforee his lien; and « fortiors, each of these prin- 
ciples inust be dield applicable te any bill to enforee the 
bien created sani declared hy the site contract of December, 
IS52. 

Relfe vo Relfe, 54 Ala. BR. 500. 

Chapman v. Lee, 64 Ala KR. 485. 

Ware v. Curry, 67 Ala. R. 274, 284, 285, and cases there 
cited. 

Bird vo. MeDaniel, 53 Ala. Ro IS. 

linn v. Barber, 61 Ala. Re. 550 

Bizzell vo Nix, 60 Ala. Re 281. 

Bankhead vo Owen, 60 Ala. Re 457. 

McCarthy vo MeCarthy, 74 Ala. RK. 554. 

Hughes v. Edwards, & Wheaton, 407. 


The lien sought tw bye enforced in) this suit Wiis created hy 
iA peculhar contract, in which the corporation debtor ®i- 
pressiy retammed ‘fhe legal title” to the property embraced 
by the lien, and alse Inserted it lease to the sittie four per- 
sons (said Turner, Moore and two MeCallevs) in whose favor 
the lien was created, of the same property, for the term of 


elohteen Vears, Pre September 1. PS, to September Ist, 
IST]. The same contract also authorized extension of purty 

ment of said debt of *4.000L.00) until January Ist, TSO, ane 
by plain lm plication, prohibited a foreclosure of the len sanyed 
asale for the preavinene of any prart of said debt of 4000.00. 
until “Shereu/ter,” that is, until after January Ist, DPS60. 
The same contract itlse provided, that even if a sale of the 
property, for the satisfaction of the debt. should be oad: 
atter January Ist, LS60), “the purelitses or purchasers ial 
sald sale can take wo autho, ity crecontvol over eri property, 
or ryle rife i? aT ET with JPHOSSESN TENE, tise’, OF enjovinent 
of the party of the first part ithe said Parner, two MeCal 
levs, ane Moore), their heirs, executors, wlministrators, «, 
ussiqus, to sald property, wifi aster the Wo ost September, WSTh 
ln short, the said contract embodies a peculiar arrangement 
between the school corporation ane said four eitizens Tur- 
ner, Moore ane the two Mc ‘alleys fev improving the sehen! 
property and paving off the balance of unpatd pure lise 

money due on the lot, and operating the school contimmousls 
and without disturbance until the termination of the leas 
In September, IST], -the said lease and len constituting: om 
the mean time security or indemnity for said four eitizens 
under the restrictions shown in the contreet. The contract 
clearly permitted all the indulgence which had been allowe 

In the enforcement of the said lien up te the expiration of 
sind lease mp September, IST]: the contraet also permitted 
the POSSESSION of the property ty be with those who held it 
during every portion of that period “The possession tas 
been uniformly beld without any disclarmer or disavowal on 
the part of ADV possessor, Of any right or tithe created « 
vrowing out of said contract, and without any demial of thy 
controlling and continuing obligation of said contract. Ths 
possession was with said Purner, the two MeCalleyvs and 
Moore, in accordance with said contract, until Dderceetin toes 

ISo7. when they sold and assign doboth the lease and lien te 
the complainant | verhart, and he thereunder went inte pos 


session and held and used the property in accordance with 
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said contract, and so remained in possession until August 
1859, when he sold and assigned said lease and lien to Alex- 
ander R. Erwin, who thereunder went into possession and 
held it in accordance with said contract and remained in 
possession until his death, about January Ist, 1860. The 
said A. R. Erwin left a will, which was daly admitted to 
probate 1 Alabama. by that will, TWO persols ure ap- 
pointed executors, only one of whom ever qualified or acted 
as executor: a lise retionary power of sale Was conferred by 
the will On the hire pH SOUS thus appointed executors, as 4 
matter of personal trust and contidence, as to said lease and 
ts to said lien ; but he power Is viven to either ove of these 
persons to sell the lease or len. Ut is settled, that any sale 
made by only one of these persons, of either the lease or 
lien, would be a nullity. 


Tarver v. Hammes. 55 Ala. R. 50. 


The only yr ISSESSLOD relied on ly the corporation to defeat 
the enforcement of the lien in this suit, is the possession of 
the corporation tsd¢ But the POSssesSsIOn of the corporation 
cannot defeat the enforcement of the lien in this suit, for at 
least two sufficient reasons: Ist, that POSSESSION Wis hever 
elroy se to the oOWwher of the lien: 21, if that POSSeSSIOn Wiis 
ever adverse to the owner of the lien, the duration of such 
adverse Possession Wits too short to bar the enforcement of 
the lien. The cireuit judge who decided this cause in the 
court below, clearly erred in deciding it “upon the limitation 
of ten years pole acded 1 bar of the action. — Record, }). Jr), 


See the CHses above ened. 


There can be no adverse possession without a coimeident 
intention to claim title. And where Possession is once per- 
MISSIVe, “if Cun become ulverse only by clear, positive, Open 
and continuous operation of title, hostile to the owner or to 
the owner of a len on the property, and actually or con- 
structively brought to his knowledge.” 


Llexander f Wheeler Hu Ala. hi. AO), S41. 
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The possession of the corporation, shown in this cause, 
Was permissive, and im accordance with the terms and ob- 
jects of the contract by which it created both the lease anil 
the lien. It never was  psitiee ly hostile” to the owner of 
the lien, but was in i armony with the contimnmons existences 


of the lien, and in subordination to it. Even twenty vears 


o 


of such POSSESSION hy the corporation Which created the 
len would not raise any conclusive pre sumption wutinst thie 
continued existence of the lien, or bar its enforcement 
The corporation oes het pretend to lave ever patie thie 
debt for the security of which it created the len. [tis an 
established and undisputed fact on this cause, that the cor 
poration has never parted that debt. Whatever POSSESSTON ort 
the property thie corporation had after at created the lien 
upon that property, is fully expfaimed in its nature and 
character and duration, and is shown to have been withont 
‘TDN hostility to the owner of the len, without HN welverse 
character, and without anv disavowal of the tithe of sueh 
owner, and without any notice to sach owner of hostility on 
disclaimer, 
MeArthu V. Carrie, 32 Ala ir Pd, Peo. 


But although the enforcement of the lrenaus clearly met 
defeated or barred by lapse of time or by the prossesston of 
the Corporation, vet tlie oritnal boil] shionle hive braver ny dis 
missed pron the eronne that the complainant om that ball 
(Everhart) bacl sold and assigned the len in PSott te A, hi 
Erwin, and that the ownership of the lien had newer there 
after been parted with by sand AJR. Erwin or by any person 
authorized by said Erwin, or by lis wall or otherwise, te 
sel] or HSSIUH sad lien. The omive cme of the execntors «af 
the will of said Erwin who qualified or acted as executor 
never did, in fact. sell or assign said lien to sand Wilson on 
toany other person. fataf that executor had. in facet. mad 
such siales, the sile wonld have breve unauthorized ane it 
nullity. Tarver vo Haines, 55 Ala. Ro 505.) Hence the sal 


of the lien bey Wilsons HSS icrtiere 10) bankruptes Wiis at muliits 
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and «id not divest the title of Erwin’s estate or personal 
representative to said lien. The bankruptcy of Wilson did 
not impair or affect the title of the estate or personal repre- 
sentative of said Erwin to the said lien; but the ownership 
of the lien continued in the personal representative of said 
Erwin, notwithstanding the proceedings in bankruptey by 
Wilson's as-ignee. 

Newlin ¢/ af. ve. MeAfee, 64 Ala. &. 365, and cases last 
cited on that page. 


The said Circuit Court erred in dismissing the cross-bill 
of Clay, the administrator de howis now cui testamento annero 
of said A. R. Erwin, who, as such administrator, 1s clearly 
the owner of said lien and entitled to enforce it in this cause, 
so as to obtain satisfaction of said debt of &4,000.00, for the 
payment of which said lien was created. 


SAM’'L F. RICE, 
Attorney for the said Hagh L. Clav, Administrator of A. R. 
Erwin, and appellant as shown in the record. 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1886. 


No. 938, yh 


KING IRON BRIDGE AND MANUFACTURING COMPANY, 
PLAINTIFF IN ERROR, 


US. 
THE COUNTY OF OTOE, STATE OF NEBRASKA 
UNITED STATES FOR 


IN ERROR TO THE CIRCUIT COURT OF THE 
THE DISTRICT OF NEBRASKA 


FILED JULY 19, 1886. 
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US. 
THE COUNTY OF OTOR, STATE OF NEBRASKA 
4 IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES For 


THE DISTRICT OF NEBRASKA 
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KING TRON BRIDGE &€ MEG CO. VS. COUNTY OF OTOk, NEBRASKA, 


l Pleas before the TTonorable Elmer 8S Dandy, judge of the 

district court of the United States forthe district of Nebraska, 

sitting In the circuit court of the United States for said distmet of 

Nebraska, within the eighth judicial cireuit, at the term of May, 
A.D. 1SS6. 


be it remembered that oti the lind, day of Noverber, ISS5., it }" t1- 
tion was filed in the ottice of the clerk of said ecireuit court. whieh 
said petition is in words and figures following, to wit: 


I’ tition. 


In the Cireuit (Court of the United Stites for the District (I Ni braska., 


STATE oF NEBRASKA, | 
Lanecast r County, j 


“ Ss al 


Kine Inox Bripae & Masxucractrurine Co... Plaintil. 
is 


County or Oror, Nerrask a, Defendant. 


The plaintiff, for a cause of action herein, Save 

That it is a corporation duly incorporated under the laws of the 
State of Ohio, and as such a citizen of said State 

That the defendant, the County of Otoe, is a quasi corporation 
duly organized and incorporated under the laws of the State of Ne- 
braska and a citizen of sad State. 

That the amount in controversy in this suit, exelusive of costs, 
exceeds the sum of 8500.00, and fora first cause of action 

CL) Tha pelainty save that at Nebraska ¢ ity, thi county seat orf 
Otoe county, Nebraska, on the oth day of January, IST, said COUNLY 

then being justly indebted to one Z King in the sum of 


2 S1.605.000 which indebtedness was at that tine due and un 

paid, the board of county cotmissioners of said county, 
then being regularly in session, did andit, tind, allow, aedpudgee, aimed 
determine that there was due to said Z. King in the premises from 
sald Otoe County the satd sam of S160.00) to be paid on aecount for] 
the sum of S1O0000) and thereupon thy did allow, draw, and 


’ } ’ , ' " 
issue tothe said Z King lal certain warrant of said county. num 


, . ‘ } ‘ ~~ a P ; j . ‘ 
bered Of. dated January 7. Psaih, si: bieed rey le » i ly ide’. who “wills 


, ° , , 
. ’ ‘s , " . , . ’ 
then cliaurman of the said board of county comunissioners, counter 
, ¥ é, 
Shorties Pr |) \I icf aie, COUNT ' jt a (¥] iyei , brit cef € Plan stil j Tine 
> " , : ’ ‘ " 
: . + 
sailed Penarel, fitiel ritte “teal by trie = sf (y] “<i ‘| te pity. Wii T q*eadtl 
1 ‘ ] ] — | * a. .» © rie ‘ ' J 1 ; ° ’ ; ‘| ; 
Prpiddicded ™<ciil Lresistife uf? pres “? “al . . ‘ 8 nw 5 Py it] taeif P Iii fri 
. ‘ baad , ’ . 
SB] Oh OM) out of the weneral futd ana « ircve to the account of thr 
] Pe . ] ‘ ‘ ' ’ . i 
I Cyiil Deriedore Ttrtiel. si 4 yey (a! wep tj A rit. with) ‘1 i! leet Drie nifts< 
' ' ’ ' 
thereon, is bereto attached, marked Pox tarboart \ 
r] + ¢, ; : ‘ } ' ~ : 
‘ ‘ « | I . ae | *? * i 7 
Plaintit? further savs that on the loth January. ISTO. «aid 
, . 
‘ ‘ , + . , 
warrant was by Z. King presented | ~—r , 1 ten 
a 1 ) su ‘ , : 
Dried thi ret fermanicdedd, Die “ithe Wiis 2 i trevistirer etiddore<esa 
’ " *' : ' 
‘ + " ‘ ‘ ; Sus ‘* ; . } 
‘Not pata lor Want of fulids Afterwards the same said warrant 


was, on the 26th day of December, IS7%, registered for pavinent 
numbered on the register aye 
1— 055 
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Plaintiff further says that subsequent to this, but prior to the 
commencement of this action, the said warrant was by the said Z. 
King, fora valuable consideration, sold, transferred, and delivered 
to the plaintiff, who is the lawful holder and owner thereof; that 
ho part of sid warrant has been paid by the treasurer of said county, 
or by any one In its behalf, either to said Z. King or to this plain- 
tiff or to any person whomsoever. 

That said defendant has at all times neglected, and now does verily 
neglect and refuse, by levying the taxes or otherwise, to pay or to 

provide for the payment of said warrant or any part thereof, 
3 and there is now due said plaintuf thereon the sum of 


$1,605.00, and ten per cent. — thereon from the 15th day of 


January, 157%. 


Necond ( Vise of Action. 


lor a second cause of action the plaintiff savs that at Nebraska 
City, the county seat of Otoe county, Nebraska, on the Sth day of 
Oect., ISTS, said county then being justly indebted to one Z. King in 
the sum of 81,605.00, which indebtedness was at that time due and 
unpaid, the board of county commissioners of said county, then 
being regularly in session, did audit, find, allow, adjudge, and de- 
termine that there was due to said Z. King in the premises from 
said county thesaid sum of 81,605.00, to be paid on account [of |thesum 
of S$1.605.00, and thereup mn the — did allow, draw, and issue to the 
said Z. King certain warrants of said county, numbered 622, dated 
October Sth, IS7S, signed by Frederick Beyvschlay, who was then 
chairman of the said board of county commissioners, countersigned 
by 1). MacCuaig, county clerk of said county of Otoe and the said 


board and attested by the seul of sid COUNTY oa DY the treasurer | 


thereto, which commanded said treasurer to pay to said Z. King, 
who ordered the sum of S1.605.00 out of the (rede ral fund and charge 
to the account of the “special bridge fund,” a copy of which war- 
rant. with all endorsements thereon, is here marked Exhibit “ B.” 
Plaintit! further says that on the 23rd of October, IS7S, said war- 
rant was by said Z. Ning presented to the county treasurer and pay- 
ment thereon demanded. The same was by said treasurer endorsed : 
* Not pac for want of funds.” Afterwards the same said warrant 
Wis on the Oth day ot Docernrbe # IScS, revistered for paavinent, 
numbered on the re gister boo. Plaintiff! furthe ro osuys that subse- 
quent thereto, but prior to the commencement of this action, 
i the said warrant was by said Z. King, for a valuable consid- 
eration, sold, transferred, and delivered to the plaintitf, who 
Is the lawful holder and owner thereof; that no part of said warrant 
has been paid by the treasurer of said county or by any one in its 
behalf, either to said Z. King or to this plaiutill, or to anv person 
Whomsoever 
That said defendant has at all times neglected and now does now 
neglect and refuse, by levving the taxes or otherwise, to pay oor to 
provide for thre pavinent of said warrant Or any part thereof, and 
there is now due said plaintiff thereon the sum of $1,605.00 and 10 
per cent. — thereon from the 25rd of Octob r 18,8. 


i. . 
. 
. 


COUNTY OF 


OTOR, STATE OF NEBRASKA is 


Wherefore plaintiff? prays judgment for the sum of S3.210.00, to- 
gether with 10 per cent. interest on 31,605.00 thereof, from the 25rd 
v das of October, ISTS. and on S1.605.00 thereof from: the loth day of 
a) January, 1S79, together with costs. 
*. HARWOOD, AMES & KELLY, 


} Plaintii s Attorneys. 
STATE OF NEBRASKA, |. 


» Lancaster County, ) waite 


N.S. Harwood, first being duly sworn, deposes and says that he 

Is one of the attorneys of record of satd pelarntitl inn thee lorevornig 

cause of action: that he has read the foregoing petition, knows the 

cohtents thereof, ane beleves thie facts therem set forth to ly, true 

, that the plarntit? Isa non-resident of this State and has no agent 
residing or now In said State. 


N.S. TARW OOD 


> Subseribed in my presence and sworn to before me this 1LOth day 
Ss of November, DSS5. 
> 


ELMER D. FRANK, Clerk 


exninir “AL 


OFFICE OF COUNTY CLERK. 
NEBRASKA City, Jan. th, ISTO 
» ad 5 Treasurer of Otoe county pay to Z Wing sixteen hundred 

and five dollars and charge lo aecount ol Spree bal tornedgre: ftunned 


LEVI KIME, 


( hari pith County fal (ii aicnewrs 
D. MacCU ATG, 
(aunty ('leri 
(Copy } 
Amt levied, $8,122.00, 81,605.00 Am't issued, 87,252.50 


— 


Number 6 


Endorsed: “ Presented and not patd for want of funds,” January 
loth, Dstt. ae itp, County treasurer Nutrober 157 blew 


tered for payment December 2oth, IS7t No LL. Simpson, treasurer 


“Expr B 


Amt levied, $8,122.50 Aim't issued, $4,106.11 


Orrick OF COUNTY CLERK. 
NEBRASKA Crry. Nene. Oct th. 1S7S8 


Treasurer of Otoe county pay to Z. King or order sixteen hun- 


’ ’ 


dred and Hive dollars and churye waecountl of sp pene iii Dera ptt) 
PREDERICN BEYSCHLAY, 


f harman Connty foi Cd AAGCeTle 


D. MacCl ATG, 
County Clerk 


4 KING IRON BRIDGE AND MANUFACTURING CO. YS. 


(Copy.) 


$1,605.00. Number 622. 


Endorsements: “ Presented and not paid for want of funds,” Oc- 
tober 23rd, 1878. N. L. Simpson, Co. treasurer. Number 156. 
Registered for payment December 26th, 1879. 


Upon the back of said petition appear endorsements in words and 
figures following, to wit: No.135 kK. King [ron Bridge and Manu- 
facturing Company vs. The County of Otoe, State of Nebraska. Pe- 
tition. I hereby agree to be held as security for costs in this case. 
N.S. Harwood. Security approved and filed Nov. 10, 1885. Elmer 
D. Frank, elerk. Harwood, Ames & Kelly, att’ys for plaintilf. 


6 Thereupon, afterwards, to wit, on the 19th day of Febru- 
ary, ISS6, answer was filed in said case, which said answer Is 
in words and tigures following, to wit: 


A nswer. 
In the Cireuit Court of the United States for the District of Nebraska. 


KiNG Inon LbripGe aNpD Manuractunine Co., Plaintilf, 
Us, 
County OF Ovror, Nepraska, Defendant. 


The defendant, in answer to the petition of the plaintiff, alleges 
that the first and second causes of action stated in the petition did 
not accrue within five vears next before the commencement of this 
action. 

Wherefore defendant prays that plaintiff recover nothing by its 
writ, and that defendant have judgment and costs. 

JOIN C. WATSON, 
Atty for Def't. 


STATE OF NEBRASKA, | 
County of (Moe, ) 


a oP 


Amos Weller, being first duly sworn, on his oath deposes and says 
that he 1s the chairman of the board of the COUNTY commissioners 
of Otoe county, Nebraska, and that the facts set forth in the above 
answer are true, 


A. A. WELLER. 


Subsertbed in my presence and sworn to before me this 15th day 
of February, ISS6. 
[seat] J.STILSON POTTER, 


Notary Public mn and for CDhen County, NV: he 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 135 kK. In the cireuit court 
7 of U.S. for Nebr. King Tron Bridge & M. Co. vs. County of 
Otoe. Answer. biled Feb. 1th, ISS, Kelioer 1). Frank, 

clerk. John C. Watson, att’y for def’ts. 


"FP @ dh get 


THE COUNTY OF OTOR, STATE OF NEBRASKA. ” 


The reupon afterwards, to wit, on the said 19th day of February, 
1SS6, demurrer was filed in satd case, which said demurrer is in 
words and figures following, to wit: 


In the Cireuit Court of the United States for the District of Nebraska. 


King Tro~ Bripoe & Masxuractunixne Company, Plaintiff, 


CounTY or Oror, Nennaska, Defendant. 


Now COTIC- the said plarmtitl sinie dd nitirs to thre answer of srt 
defendant heretofore file d here in, anicd for erounds of ch Pitirrer “iuVs 

l. That by the statute of Ni braska anid the construction prived by 
the Suprenic court of Ni braska the statute of Linnpitsatiens does Theol 
run on county Warrants ; anal, 

? Therefore, that said defendant has not stated faets sutlicient to 
constitute a defense to plaintiffs cause of action 

HARWOOD AMES & KELLY, 
Alto; eye for Plaintil. 


Upon the back of said demurrer® appear endorsements in words 
and figures following, to wit: Neo 155 hk Kane tron DBridee Co 
and Manufacturing Co. vs. Otoe County, Nebr. Demurrer to an 
swer. Filed Feb. 19%, 1S86.) Elmer D. Frank, clerk. Hlarwood. 
Ames anil In lly. 


Thy reupon afterwards, to wit, on the dth dav of June, DSS6, Copenn 
lon Wills tilesl in mite Ciis¢’, whit I sorte ‘ prety denny is 10} Wares ania hivures 
following, to wit 


Q Tilt on County Warrant 
In the Crreuit Court of the United States. District of Nebraska 


WING LP iceen Hale \ MIAN FACTURING Co 


q ‘eat XN TY i (hy j 
Lhe irrer to Vel 
‘ , * ? , } 
An ordinary Action of debt cabot tee taintainedd in this court to 
enforee the preayeraye nt of county war t< tutless the suit ds brouclit 


ay 
’ 


within five vears from the time the cause of action acernes 
NS TAR WOrop, 
hor Ili 
J.C. WATSON, 

hor [hef't 


7 ’ ’ : ' 
hits SUIL IS PASC Lipo TWe County warrants Pererpeeriy ehPawey Upoot 
the treasury of the defendant, wl : Were culy presented foy pce 
ment. but were hot praia ror Witt et Tt is ten mrpeat thr “abliie L bas 
one Warrant was Issued to Z hu ye ororder on the (th of Obetobs r 
IS. lor >| hy. ana Wiis pere ~el foul | | ( Treastirer fou pre repent ety 


the Jord day of October, 1575, and endorsed by the treasurer, “ Pre 


{) KING TRON BRIDGE AND MANUPACTURING CO. Vs, 


sented and not paid for want of funds.” The other warrant was 
issued to the said King on the {th January, IS79, for $1,605, and 
was Presented for pavment on the loth Jan., 1870, and was by the 
county treasurer duly endorsed, * Presented and not paid tor want 
of funds.” 

This suit was commenced on the 10th day of November, ISS5. 

The defendant pleads the stitute of limitations and relies Upon 
the defense alone, 

The plaintiff demurs to the answer. 


Dunxpy, D. J.: 
When a claim against a county has been audited and warrants 
have been drawn on the treasury therefor, and such warrants have 
been accepted by the auditor, he must present them to the 
1 treasury for pavinent before he can properly sue the COUNTY 
thereon. When presented to the treasurer for payment, and 
pavinent is refused, the right to sue becomes complete and absolute, 
and the lawful hicoleds r of thie Warrants can then proce ed to have lis 
claim reduced to judgment. . 

There Wiis nothing Whatevs r in) the Wily of YA Kine, the payee, 
or this plaintiff, lis assignee, from bringing suit on said warrants 
at any time after the loth dav of January, IST. The cause of ae- 
tion had accrued on both the warrants at that time, and the stat- 
ute of limitations commenced to run as soon as the cause of action 
accrued, 

We have this provision in our statute of limitations, on which 
the defendant relies : 

“Civil action, other than for the reeovery of real property, ean 
only be brought within the following periods, after the cause of 
action shall haveaccrued:” * * * 

“Within five years an action upon a specialty, or any agreement, 
contract, or proviso in writing, or foreign judgment.” See sec. 9 
and 10, part 2nd, Code of Civil Procedure. 

This suit was commenced nearly seven vears after the cause of ae- 
tion accrued lt seers to me to come fully within thre provisions ot 
the two sections of the code above quoted 
The action was not brouelit in, The statute of limitations Is, 


therefore, well poar aded It follows that the de lnuryer to the answer 


= 


wiust be overrule 

The plaintiif may, at its option, take leave to reply, or dismiss this 
action Without prejudice, in ten days. 

So ordered. 


ELMER S. DUNDY, Judge 


Judge Brewer concurs 


b *) +} } ) , - — ' ‘ , ’ ] , ’ : ~~ ] 
pon the back of said opinion appear endorsements in words and 
. 7? een a . .* . . > ‘ 
fivures following, to wi No. igo A King tron Bridge 
1a &K Mt’e Co. rs. County of Otoe Cretrdon Filed June 4. 
7 


Ssh Elmer D. Frank. clerk 


THE COUNTY OF OTOR, STATE OF NEERASKA 


Thereupon, afterwards, at the May termi of said court, om the dth 
dav of June, 1SS6, the following proceedings were had and done in 
sald) case, as (Lp pears of record on. tolto ISt, poured “i, of ania 
court, to wit: 


King Tro~xn Bripge & MANUrPAcCTURING CoMPANy | 
| iced 


(COUNTY Of Qhror, Neuinas \ \ 


‘This Cillise coming on to be bie are| (it) tha le Liithl 
till te) thi defendants ihisWwer lie reiti Wiis argued by co Ltise | and 
submitted to the court. And thereupon, upon onsideration there of. 
itis now on this dav ordered and adjudged by the court that said 
demurrer be, and the same is hereby, overruled | 
ordered and adjudged that said) cause be, and the same is hereby. 
distiissed ut plamtitl’s costs, tuxed at Sdo7o ; 
To which ruling and order of the court the plaintiff exeepts, and 
Ps an} application of the pelarnititl aowrit of error is allowed and cost 
bond fixed at SZo0.00, 
y Thereupon, afterwards, to wit, on the 2ith day of Jaume, AL DL TSS6, 
aowrit of error was allows dane siupel emSe sane aeeitutron isstiedd thre reed. 
of which said writ of error and citation the following are the oy 
Inals 


‘rer of thre prrcuany 


1] [’xirep StTrates or Awenica, | 
District of Nebraska. 


The President ‘if thie Lonited Stites «of Viner. i te) thy, beeen) rated 


; ; , 
4 , »% ees ‘ = . H ’ 
thie judges of this circuit court {)) i' ' ithe st tittes perl tiie (histriet 
. . ; 
al Nebraska, Gireeting 
» ’ , ; ) : | ‘ 
ecutise dh therecord and proceeding: cisco ne thre reneditrons of thr 
' ; evs Pe Rl 
’ ’ , 
‘ Pepeder dager a] a priea wl) choisinthy al a 5 ¢ . ‘ Levootart tv heer wie feet Weel 
. - ’ ] \ 
King fron Bridge and Manufacturing Company. plarstifh and th 
' ‘ i 
; ’ ! ' } 
C cotpnits ‘9! (tow. State 7) Nebraska barter? a ‘ , : 7 fers? Correa j iti 
‘ . -. - 
, , : 
‘ ’ ‘ i ‘* ’ : , ‘ ’ j } 
happened, to the great damage col Ulye L peccannetutl pea thie sane cane as 
, , 
bys “COMPLAINT Ap pears, we Peep rier W a ferrell fooyy oh, Bas 
} salce | sal , . , i . es : . 
' Sriolbiel De ULV Corrected aly Plaga ‘| ' : i e* Ga Tey ? +f 
* ’ 
’ ’ 7 ' thas i j ‘4 : ee)? ‘ 1 
floresalad db this Detail, do easy pried | bertypeetet ce Qh earns 
rived thy t threen 1} 7 he - Sen ? «7 ? ' ; 
i = - 7) ‘ ; Bs tt ‘ ’ ‘ ‘3 ; i ; 
} q ’ ’ 
record alia proceedings pleoore wit ty eoreertippe the THe 


fitfesd States slindi |v cleotye 


Super bie (court al thie l | fave] ‘el = 7 oo j . ~' 9 ‘ ‘ 
+? | . ‘ ‘ ] . 
ith aiiy f}j duane . “SNE, 


Allows | bey — 


ELMER S. DUNDY, Judy: 


8 KING [RON BRIDGE & MP’G CO. Vs. COUNTY OF OTOE, NEBRASKA. 


113 [Endorsed :] No. 135 kK. United States cireuit court, dis- 
trict of Nebraska. King Tron Bridge and M'f’g Co. vs. Otoe 
county. Writ of error. Filed June 14, 1586. Edmer D. Frank, 


clerk. 


1? Tie Usxrrep Srates or Avenica, | 
District of Ni hraska, } 


a. 


To the County of Otoe, State of Nebraska, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October hext, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Nebraska, wherein King Tron Bridge and Manufaeturing 
Company is plaintiff in error, and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
sald plaimtif In error, as in the said writ of error, mentioned, should 
not be corrected, and why spoedy justice should not be done to the 
parties in that behalf. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Omaha, this 24th day of June, 
LSS6. 


ELMER S. DUNDY, Judge. 


12} [Mndorsed:] No. 155 K. United States circuit court, district 

of Nebraska. Wing Tron Bridge & Manufacturing Company 
's. The County of Otoe, Neb. Citation. Filed June 26, 1886. Elmer 
DD. Frank, clerk. | hereby aceept serviee on within citation. Ne- 
braska City, June 2th, ‘SO. John -C. Watson, att y for def't. 


13 [NITED STATES oF AMERICA, | 
District of Ne hraska, } 


RS . 


By virtue of the foregoing writ of error, and in obedience thereto, 
[. klmer D. Frank, clerk of the cireuit court of the United States 
for the district of Nebraska, in the eloehth circuit, do here by certify 
that the foregoing tolios, from one to 15, contain true and = faithful 
transcripts of all pleadings and proceedings of reeord and on file in 
my office as said clerk, in the case of King Tron Bridge & Manufae- 
turing Company es. The County of Otoe, Nebraska, and that a copy 
of the writ of error and citation has been lodged and remains In my 
said otlice. , 

Witness my hand and the seal of said cireuit court, at Omaha, 
this 10th dav ot July, LSS6. 

(Seal United States Cireuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C. ¢ U.S No 06; hime 
Iron Bridge and Manufacturing Company, plaintiff in error, vs. The 
County of Otoe, State of Nebraska. Filed July 1{th. TSS6. 


IN THE 


Supreme Court of the United States. 


KING IRON BRIDGE AND MANUFACTURING 
COMPANY, 
Plaintiff in Error, 
rx. 


THE COUNTY OF OTOE, STATE OF NEBRASKA, 


Defendaat in Error 


BRIEF FOR PLAINTIFF IN; ERROR. 


N.S) HARWOOOD, 
JOUN H. AMES, 


Attorneys for Plaintiff in Error. 
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KING TRON BETDOE AND MANEE A 
PE RUING COMPANY | 
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ae: BRIEF FOR PLAINTIFF IN ERROR 
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ae. STATEMENT OF CASI 


> 


his is an aetion berevtage lat om two county warratits, whieh are ai- 


legend by the }* Tatresny | Record, pritgre DL) ter diawe beeen duly canned oe crunlay I 


az & 


drawn and issned to the plamtitf’s assigner by the proper authorities 


of ale femeant, the one on the Uth dav of J muary, Isai, canned thoes cot beet 


—* 

—*" ” 
“er 

2 hie bi 


« ie ok Se 

. a al ‘ - 

v4 a * 7 k 

7 . ; 
. | ese sce wel — . REIN ew 
> > : » awe on Z. 


on the 9th dav of Oetober, IS7S8, the former having been presented to 
the county treasurer for pavient on January Loth, PS79, and en 
dorsed by that offieer, * Presented and not pate for want of funds. - 
and the latter having been in like manner presented and endorsed on 
October 23d, IS78, and both of sand warrants having been registered 
evr peavinent by the COUNTY treasurer, on December 26th, sa {. Phi. 
wetion Wis berurtn November Lith. } SSS, ane the petition Record, 


page 2) alleyes as to each of said warrants “that said defendant has at 
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cep 
ee 


¢ 
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AAD ales iat Gite cess tet a tae ee 
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a 
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bere 
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= =F. Li oe 


all tines neu leeted, and now cloes nevleet camel ore Ptimer, by lev Ine the 
taxes or others ine, tt pay, oreo provide for the parvinene >, said Wil- 
rant or any part thercot, and there ts now doe the plamtiil thereon 
the sum, ete. The aeroregiate minomiut diveoat the dime of beginning 


the suit bene upwards of 85.200), 


To this petition the detendent filed the following answer (Reeord, 


princes | 


“The defendant in answer te the petition of the plait, alleges 
thisat the first nid secor Citises of eT HON ~tuted iT thie petition did 
not accrue within five Vveurs nent before the commencement of this 
action, 

* Therefore cetendant pravs that plaintil recover nothing byw its 


writ and that defendant live pedebernynecnat nid eosts. 
To this answer the plantit® demurred (Record, page 5) as follows : 


ot © That LN the statute of Nea braska, and the constriction vIven 
by the Supreme Court of Nebraska, the statute of limitation= does net 
run oon county warrants; ane, 

oe Therefore, that snd le fe-npcdsagat besos pneot ~tuted biel ~itheient ta 


Cristiittite a lefense to platotilt Cubtise eof action. 


Phis demurrer the court, on sane dth, PSS86, overruled (page 5) 
and the plamtiff electing to abide by the record, judgment of dismissal 


and for eosts was rendered in faver of the detendant. 
\=ssle.-NMEENT™ 9] bbibteoke, 
Pha plamtit? assigns for error in this court, 


Ist. Phat the Cirenit Court erred in overruling the demurrer, and 


that that caotirt shoule have -ustained the siithnie. 


Zod. That the Cireuit Court erred in dismissing the action, and 


adpidying costs ip taver of the defendant, and that pricdurenas nf oeothortil 
to have been rendered in favor of the plaintiff, for the amount of ats 


Warrnit= with interest curved (tents, 


BRIEF. 


The statute relied pon by defendant is contamed in the “Code of 


(‘iy | Procedure” af the state. sec, lt). prctgre: Do. Compiled Statute ot 


ISS), amd is in the following language: 


* Within five vears, an action wpon a specialty, or ony agreement, 


contract, or promise In writting, or foreign judgment. 


IY ~certhim fer tis that if \~ enoteh fer <rew thee nmeowniy warrant is 


nome of these thins. Pt contains Promise, conthiet. or ay reetment ; 


reeiles ne comstderat ion, ned Phehtiie™ eel peters ter tne present ae w tie =< 


fiver If gesstithies fo be obliontory, bonat i= jf ~itnnpele direct pon i Cetier chet 


feo thee 


~tittited) County authoritv te ameother te 77 Do erty prin 


Neathes ~ 


peer seone therem tamed. a specitiod stitn cf potrtolie Prpeeiev =, 
it it foreign judgment, It. flores and efleet are te te atheredt Preootn 
thi =frittiters providing thie Tihe thiend if ww tine li. anne thy prea t pre ene fer Whee hb. 
if may ote sstiedl, sinned directing thee tren canned guarenpnne roel its pray tte nt. 
The sir os Tiattiters, Which Were it) leores when the warrant~ on “tit were 


pastiend. and whieh remain te this dav substantially tata hanged, hiay 


bow feotanyed eoni thre Mares 7) thy Cseny rl “=frittites coef Ni boy yskan caf 184-5. 


’ 


Tok rrpedye steal. teed are’ its Loe leew ‘j eal 


=, 14, prngee y | ie The loaned Cf eerttnet NY Coomntnbisstonems af any 


meeting shall have Power ; : , “To examine and 


settle all accounts of the rece ipts and expenditures of the county, and 


allow all aecmeolltits~ chargeable “orminnst the eworrnety : ard when <« ef. 


} 


tle, eounty warrants may be sued therefor a- prey che rN Faw 


(4) 


The Supreme Court of Nebraska has repeatedly held that the **al- 
lowance” of an account or claim against the county under the author- 
TAY of this statute is the rendition of a judgment, und the statute 
elsewhere provides for an appeal therefrom, either by the claimant or 
on behalf of the public, to the District court for the county, and tor 
its reversal or modification, as in case of appeal from: other judgments, 
“Whenua demand or claim against a county is presented to the com- 
missioners for settlement, they hear the proofs and determine whether 
itis one Whieh the COUNTY is bound to pay and the amount due there- 
on. In this they act judicially, and within the scope of the authority 
conferred upon them, their decision is a judgment binding upon the 


county.” Opinion by Lake, J., in’ Brewer vs. Otoe county, 1 Neb, 


Seo, 23, page 256: “The commissioner, whose term of office ex- 
pires Within one year, shall be chairman of the board for that vear, 
andl he shail <1 all warrants on the treasurer tor money to be paid 
out of the county treasury, Such warrants shall be countersigned by 


the elerk and sealed with the county seal.” 


Seco. 40, page 239: “Such clerk shall not issue any county war- 
rant unless ordered by the board of commissioners authorizing the 
same, and every such warrant shall be numbered consecutively, as 
allowed from the first day of January to the thirty-first day of De- 
cenber ltt each vear, and the date, number, ane amount of the Siitnie’, 
and the name of the person to whom it is issued, shall be entered inja 
book, called ‘warrant book, to be kept by the clerk in his office tor 


thicet PPLE prorse ig 


Sec od, page 241: ** All warrants issued) by the board of county 
commissioners shall, upon being presented for payment, if there is not 
suthicient funds in the treasury to pay the same, be endorsed by the 
treasurer, ‘not paid tor want of funds, and the treasurer shall also en- 


dorse thereon the date of such presentation and sign his name thereto. 


Waris lorseed tial alr: herent | thie clint 
“a5 5 hii ™ see ergpadearp=a am | iii qipse \\ | ‘ f=! itt dhe Lei fisiié ail mthedy qty 
dorsement. at the pate of ten per cout | TTT Hil pric 
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diy dual anied cborititist this Coninty, iti tr ebirewt Hy otee thy eeotersty tPrecns 
titer tes pens thicet pucdyrines nt to the paduvment ereditor mamed ty thy (et. 
tifieate, or to his order orthe bearer, An action, when ome i brouglt 
Kt thas cuse ut bar. although TOO Thprerti thy Warrant, i= to renuiity 


‘* 
’ 
eete herti, 


upen the judgment, and this judgment berg domestie, not 


is biel barred tn the stutute of limitations TLE TAY quoted, L roclonboteadt sy 


{) 
a petition whieh should recite the issunanee of the warrant alone with- 
eutaverring the allowance of the claim or the rendition of the judy- 
nent pursuant to whieh it was issued. would be demurrable as met 


stating fuets suiliciont to constitute a enuse of aetron, 


[tis evident, too, that the cirenit court erred in supposing that the 
causes of action aeerued pon the presentment of the warrants tor pay- 
ment and the refusal of the treasurer to pay them for want of funds, 
This precise potit was considered and ruled upon by the supreme eourt 
of Nebraska io Brewer vs. Otoe County. DT Neb. 373. above eited. the 
qveoty. f “iN —_s Whoever desis with it COMMIEN, biel trikes itt peed trend 
aoWetrruntoot the character of these, thew Ththbe’ aol pravtapetet beetangs fixed, 
does so under an implied agreement that if there be ne funds tn the 
ty isis vette] which if eit bye sritistionl, i Will wut THA [tie THPerTbErS 
qectd) ive Pitino iti the ord inaes TLE | collecting sie PeVeetithes i]s: 
i> prrestithied ler Geel with relepernee te thi seotunal eotulitron cane the jaws 
rev ulating anid controlling the btsiness of the county, Phe ennmet be 
pernnitted, mediately th poeons thie Percent pal ol such Warrant to resort te 
Thre courts To Chforee paw tient In jiucdo tient imdb eecution, without re- 
card tothe condition of the treasury at the the. or the bows by whieh 
the revenues are ratsed and disbursed. Amd in that ease. although, 
n= to some of the warrants, more than five vears had elapsed between 
this pote ntation ef the warrant. for pecan ment and the bec ning of the 
Sunt, the a fieett Wits listnt=sec its being prematurely heqgun, it tet beng 
alleged im the petition in that ease asin the one at bar, either that the 
counts was or had been in possession of sufficient: funds tor the pay- 
ment of thre Warrants or that pra pshaon) therefor braved rot beeen TRUE 
hecanse of the neo leet or refusal of the COMMITS authorities At the 
time this decision was rendered, the statute providing tor the regis- 
tration of warrants and enacting that when registered thev should be 


patel athe order of their presentation had not been pressed, It i- 


(a) 


evident from the language of this statute that even if a cause of eetron 
has accrued upon a warrant, and the he der presents it for registration, 
he expressly Wwalves his rivhit aD immediate suit canned eonrsetits= to 
wai until, either in the language of the foregoing Opinion, “the 
honey can he raised mn) the ordinars nie le of collecting streh reevedit ie 
or until the county authorities, having had opportunity te so raise it, 
have weet cled or pe piise dso to do, The opinion in Brewer vs. Otoe 
County, supra, was bronght to the attention of this court, and received 
its unqualified approval in Chapman vs. County of Douglas, 2 Sup. 
Court Report, 62, and the following language of this court in the bat- 
fer cise applies with equal foree to the euse nf boars ** Wohien that res 
sonable tite expired we have the) SbeTttis cof determining, It wetted 
depend upon circumstances not disclosed in the reeord, such as the 
state col the COUNEN Treasury, the extent of is other oblivations., aT 

value of the taxable property, and ots crete real fiencatsetal ccormeditpesn 


Lod this court, im the same Opliaten, qthotes with apeye Val the fellow 


ine from the Opinion in Drewer ve, Oto COMUEV, SUpRal VIZ © That 
the legislature never intended that county warrants should be athected 
by the limitation act before referred to (quoted supray i evideut. I 
think. trom the whole course of PUES TPO Pes prect itn then. Tt thie 


ever bad been anv doubts about i the cnaetment of the registration 


law above ctted would have sufthieed tor their removal 


Dive bepbevurevitigy cobs lerattons ced Hit Ebon ties cappp ven Pee tis eveelbe tl 
. : ! “ot | ; “y . ; .' ‘ : 
thpron tiie (ythes thon yVeriVewd ated stilhicient forthe reveresni al thy 
repertat. lt sees to ts tadeed, that me other wortitnent car antl: ry 


than Brewer Ve. Oto County, stipera, t- Peaqinisits hoor thint gPSOe Boe om 


The cirreuit court seems to have overlooked the rule that the const: 


Tice pout Abpron the sfrittiftes «cof om state bey i= owl “thpereties cvvtrr’ l, 
livatory tT the fraleral trilouonal- It weld tee poteoleralele thot the 


enactments of a state | sishature ~trevtaled che }™ rel fet theeay ennfesmeenppennt 


(5) 


upon the accident or opportanity according to which a litigation 
drawing them in question should be had in the state or federal courts, 
or that varying Interpretations of such enactments should be dependent 
upon like circumstances. —[f such was the case, it may well be doubted 
if the comp.ications hence arising would not result in’ the disruption 
or profound modification of our federal system. So obvious a fact 
early attracted the attention of this court which has repeatedly and 
uniformly enforced the rule above mentioned, It Cul scarcely be 
HecessaiVv, EVE if it is not impertinent, to cite In this court authorities 


to this effect. 


“The interpretation, within the jurisdiction of a state, of a local law 
becomes it part of that law: its much si) its if incorporated in the body 


of it by the legislature.” 
Christy vs. Pidgeoa, 4 Wall., 196. 


“A law of the Confederate Congress, if adopted and enforced as a 


law of one of the states, should be deemed a law of that state.” 
Ford vs. Surget, 97 U.S., 594. 


ae The coustruction put Lhpron the statute of a state by the courts of 
that state (will be) followed, although the suit upon the liability cre- 


ated by it be brought in another state.” 
lash vs. Conn., 109 UL. S., 371. 


N.S. HARWOOD., 
JOHN H. AMES, 


Atlorneys for Plaintiff? in Error. 
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SUPREME COURT 


UNITED STATES. 


King Iron Bridge and Manu. 
facturing Company, 
Plaintiff in Error, 
vs. 
The County of Otoe, State of 
Nebraska. 
Defendant in Error. 


This suit is based upon two county warrants, proper 
lv drawn npon the treasury of the defendant, which were 
not paid for want of funds to meet the same. The one 
warrant was issued to Z. King, or order, on the ninth of 
October, 1S7S, for $1,605, and was presented to the treax« 
urer for payment on the twenty third day of October, 


IST, and indorsed by the treasnrer: “Presented, and net 


paid for want of funds.” ‘The other warrant was issued 
to the said King on the ninth of January, 1879, for $1,605, 
and was presented for payment on the fifteenth of Janu 
ary, 187, and was by the county treasurer duly indorsed: 
“Presented, and not paid for want of funds.” This suit 
was commenced on the tenth day of November, [8S5. The 
defendant pleads the statute of limitations, and relies 
upon that defense alone. The plaintiff demurs to the an 


swer. The court below overruled the plaintiffs demurrer 


The statnte of limitations begins te run against a 
county warrant when it is presented to the proper anthor 


ity, and indorsed “not paid for want of funds.” 


Carpenter vs. District Tp. of Union, (lowa,) 12 


NV. W. Rep. Nt) 


Where 4 town clerk has duly praia ani order, and Is 
entitled to credit for it at bis next settlement. the statute 


of limitations begins to run at the date of such settlement 
Dewey vs. Lins. (lowa,) 1OON. Wo Rep. tite, 
Preseott, Vs. Cronser, lowa, lged 


The Plaintiffs in error seem to rely on the case of 


Brewer vs. Otoe county, | Neb. $38 


Bat we submit that the reasons assigned in that case 


are not applicable to the case at bar. 


In Carrol vs. Board of Police, 2S Miss. 3S, it was held 
that the statute did not run because a c mnoty could not be 


sned, and thus the holding in | Neb. s#pra 


The Supreme court of Nebraska, in’ Brewer vs. Otoe 
eounty. held that the county could net be sued on the war 
rants, bnt that the plaintiffs remedy was by mandamus. 
In the U.S. courts the plaintiff! could not have a manda 
mus until after judgment. This is another reason why the 
holding in the case of Brewer vs. Otoe Count is not ip? 


plicable to the case at bar. 


In the court below in’ the case at bar, Judge Dundy 
delivennnyg the opinion of the court to which Brewer, J., 


conenrred snid 


“\Vohen a claim against a county has been audited,and 
warrants have been drawn on the treasury therefor, and 
such warrants have been accepted by the creditor, he n.ust 
present them to the treasury for payment before he can 
properly sue the county thereon. When presented to the 
treasurer for payment, and payment is refnsed, the nyht 
to sne becomes complete and absointe, and the lawful 
holder of the warrants can then proceed to have his claim 
reduced to judgment. There was nothing whatever inthe 
wav of Z King, the pavee, orthe plaintiff, his assignee, 


sningon «aid werrants af that time. and the statute of 


limitations commences to rub as soon as the cause of action 
accrues. We have this provision in our statute of limita 


tions, en which the defendant relies: 


“Civil actions, other than for the recovery of real 
property can only be brought within the following periods 
after the cause of action shall have iecrued. * * * * 
Within five years, an action upon a specialty, or any agree 
ment, contract, or promise in writing, or foreign judg. 
ment.”’ “See Sections , 10, pt. 2 Code Civil Proe. Neb.” 


This snit was commenced rearly seven vears after the 
cause of action accrned. It seems to me to come fully 
within the provisions of the section of the code above quo 
ted. The action was not brought in time. The statute of 
limitations is therefore well pleade|, It follows that the 


demurrer to the answer must be overrnied.” 
See Fed Rep Vo). ). SiN) 


in the case of (Carpenter. Adni'r, ete... vs. District 
‘Township of Union, m Carrol Connty, supra, the plaintiff 
as administrator of the estate of William Carpenter, de 
ceased, breught an action upon two warrants, drawn upon 
J. M. Gilbert, treasurer of the district township of Union, 
by George Downing, president, in favor of G. W. Hunter. 
ororder. ‘The tirst of these warrants is dated June \. 


ISOS. and was presented Jane 22. TSOS, and endorsed, 


“not paid for want of fands.”° ‘The other of said warrants 
is dated July 24, ISOS, and Wiis presented September 1. 
IS6S, and indorsed, “not paid for want of funds.” On eaet 
of these warrants there are several indorsement of pees 

ments signed “J. M. Gilbert, Treas” The last) indorse 
went of this kind on each of said warrants bears date Fel) 
rnary 2S, IN@4.) The plaintiffs petition was filed on the 
sixth day of September, ISSO. The defendant demurred 
to the petition porn the gronnd that it showed pon the 
face that the cause of action acerned more tuan ten years 
prior to the commencement of this suit. The court snus 

tained this demurrer. The court in holding that the statnte 
of limitations begins to rnn against a county warrant when 
it is presented to the proper anthority, and indorsed, “not 
paid for want of funds,” said by Day, J.: “The appellant 
insists that the sta ute of limitations upon a warrant drawn 
by a municipal corporation op its own treasurer does not 
begin to rnn until the claim is disputed or the payment de 


nied. In support of this position appellant Cites 
Dillon, Mun. Corp. $412 
The Justices vs. Orr, 12 Gia bay 
Carrol vs. Board of Police. 2S Miss, 3S 


If this position should even be conceded. still it 


appears that one of the warrants was presented for 


payment June 22. andthe ocher Septem ber t ISOS. ane 


t) 


payment was then denied. It is true, the reason of the de 

nial was want of funds, but the reason of the refusal is 
not, we think, material. Payment was not made when the 
warrants were presented, and from that time, at least, the 
statute of limitations commenced to run. The action was 
not commenced until more than 12 years after present- 
ment and refusal of payment, and was therefore barred. 
unless the bar was removed by some act of the defendant. 
In The Justices vs. Orr, supra, it was held that the statnte 
of limitations did not run against the certificates in ques 

tion until payment was denied, becanse they were to be 
held uutil funds were in hand for their payment. In Car 

rol vs. Board of Police, supra, it was held that the statute 
did not run because a county could not be sued. The rea 

sons assigned in these cases are not applicable to the case 


at bar. 


It is claimed that the indorsements of payments on 
the warrants, signed by the treasurer of the defendant. 
removed the bar of the statute of limitations. See. 2.534, 


of the eode, is as follows 


“Canses of action founded on contract are revived by 
an admission that the debt is unpaid, as well as by a new 
promise to pay the same. Bat as such admission or new 
promise mast be in writing, signed by the party tor bee 


charged thereby.” 


We need not determine whether an indorsement of 
part payment, signed by the party to be charged, would re 
move the bar of the statate of limitations. Nosuch in 
dorsement was made in this case. The party to be charged 
is the district township of Union, a corporation acting 
through a board of directors. The treasurer of a district 
township has no authority to bind it by his contracts or 
admissions. He is not necessarily even a member of the 
board of directors. Code of 1873, $1,721. The demurrer 


was properly sustained.” 


In the case at bar the demurrer was properly sustain 


ed by the court below and should be affirmed here. 


JOHN C. WATSON, 
Att’y for the Defendant 1n Error. 
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UNITED STATES. 


Print. 


U. Ss. VS. THE PACIFIC R.R.: THE PACIFIC R. R. VS. U.S. | 
l In the Court of Claims. 


THe Pactric RaAteroap ) 
rR, No. P1825. 
Tue Usirrep Srates. J 


= i, pere nee of (wine hy Secretary of War. 
NoTE BY THE (CLERK— 


This case, together with that of the Atlantic and Pacitie Railroad Com- 
pany vs. The United States, No. 11953, was transmitted by the Secretary 
of War to this court in communications dated October 17, IS77, July 
6, 1880, and September 24, 1880, under section 1063 of the Revised Stat- 
utes, 


[].—Order of court directing the filing of petitions rn cases numbered VUS25 
and LLOBS. 


Men. 14, 188]. 
At a Court of Claims held in the city of Washington, on the Lith day 
of Mareh, A. ID. 1881, it was ordered— ~~ 
That the petition in’ favor of the Pacitie Railroad be filed as number 
11825, and the petition in favor of the Atlantie and Pacific Railroad 
Company be filed as number 11935. 
By rHe Court. 


2 L11.—Petition.—Filed Moreh 14, 1881. 


The amended petition of the Pacitie Railroad, by James Coleman, its 
attorney, respectfully represents and shows to the court that it is a bedy 
corporate, duly created and established by the laws of the State of Mis- 
souri, and duly organized and doing business in said State by virtue of 
said laws, 

That from the month of January, 1864, to the 29th day of June, D872, 
the said corporation was running and operating its said line of railroad 
organized as aforesaid in said State of Missouri. 

That since on or about the 14th day of August, in the vear D867, and 
for several succeeding vears thereafter, and until the month of June, 1872, 
the said corporation, vour petitioner, was engaged in transporting: pas- 
<engers and freight over their said road for the United States, the defend- 
ant abowe named, and at its special instance and request ; amd that the said 
United States is justly indebted te vour petitioner therefor in the just and 
full sum of one hundred and twenty-five thousand four hundred and 
thirty-three dollars and sixty-five cents (S125 455.65) over and above all 

pavinents made thereon, or anv offsets thereto. 
} That the bill of particuiars hereto annexed contains a true and 
eorreet statement of the athotnts due te vour petitioner ther for, 
together with the dates when the respective =litti- theremn =f forth became 
due and pavable, which said bill of particulars is hereto attached, marked 
“Schedule A.” and made part of this petition. 

Your petitioner further shows that the said claim has been at different 

}(54——4) 
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times, whilst said service was being rendered, and since the rendition 
thereof, presented to the proper authorities of the United States for pay- 
ment ehene duty it was by law to pay the same, but payment thereot’ has 
been and still is refused, 

‘That on the 17th day of October, 1877, Hon. George W. Me (rary, 
Secretary of War, and to whom said claim had been preseuted for pay- 
ment, referred the same to this court, as he was authorized by law to do; 
that said claim accrued against the United States in favor of the Pacific 
Railroad ; that by mistake the order referring it to this court referred the 
claim as a claim in favor of the Missouri Pacific Railway instead of the 
Pacitie Railroad ; and that prior to the year 1876 there was not created 


by the laws ot the State ot Missouri any corporation or association of 


persons, nor was there any association of persons as copartners in’ trade 


for the transportation of passengers and freight, known by the name of 


the Missouri Pacitie Railway; that the corporate and true name of the 
petitioner is as stated in the amended petition; but the officers and em- 
ployee- of the Pacitie Railroad had, for a series of vears since its incor- 
poration, on its printed headbills, after the printed words “ The Pacific 
ailroad,” added thereto in writing the words (of Missouri), to designate 
and distinguish it from other railroad companies using the word “ Pacifie” 
in their incorporation, and was thereby generally known and designated 


as the Pacitie Railroad of Missouri. And the addition of the words (of 


Missouri) to the corporate name of the petitioner was without the 
4 purpose to mislead, or to injure or defraud any one, and only for 
the purpose stated, to avoid confusion of names, 

That when said claim was presented to the Secretary of War it in- 
cluded in it a claim of like character and for similar services rendered by 
the Atlantic and Pacitie Railroad Company, amounting to about the sum 
of fifty-six thousand one hundred and fifteen dollars and twenty-four cents 
($56,115.24), but it was all presented as one claim, and amounted in the 
whole to the sam of one hundred and eighty-one thousand five hundred 
and forty-eight dollars and eighty-nine cents (S181,548.89) ; that in faet 
it did not all accrue to the said Pacific Railroad, but said claim was in part 
owned by the Atlantic and Pacitic Railroad Company ; that in the month 
of June, 1872, to wit, on the 29to dav of June, 1872, the said Pacifie 
Railroad leased its road to the said Atlantic and @acifie Railroad Company, 
and the amount of work done and service performed on said road subse- 
quent to said last-named dates tor said United States was done and per- 
formed by the said Atlantic and Pacitic Railroad Company, and the amount 
thereof, amounting to about the sum of tiftv-six thousand one hundred aod 
fifteen dollars and twenty-four cents (856,115.24), is due and owing from 
the United States to the Atlantic and Pacitie Railroad Company, instead 
of being due and owing trom the United States to the Pacifie Railroad. 

That when said claim was prese nted to this court by the Hon. Sec retary 
of War it was in the belief that the same was a claim in favor of the Mis- 
sourt Pacitie Railway against the United States, but in truth and in fact 


the whole claim se presented, amounting in the whole to the sum of 


SIST 548.89, was partly due, to wit, the sum of $125,433.65, from the 
United States to the Pacifie Railroad, and the remainder, to wit, the sum 
of $56,115.24, was due trom the United States to the Atlantic and Pacitic 
Railroad Company. 
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That said mistake grew out of the belief that it was the earnings of the 

Missouri Pacitic Railway, when in truth and in fact the whole claim 

5 comprised the earnings of the Pacitie Railroad and the Atlantic and 
Pacitie Railroad Company in the proportion stated, 

Your petitioner further shows that no assignment or transfer of said 
claim, or any part thereof or interest therein, bas been made: that vour 
petitioner is the owner thereot, and 1. justly entitled to, the amount herem- 
before stated trom the United States, atter allowing all just credit. and 
offsets ; that vour petitioner has at all times borne true faith an allegianee 
to the Government of the United States, and has met in any wav voluntarily 
aided, abetted, or given encouragement to rebellion against the said Crow- 
ernment, and the faets stated in said petition vour petitioner believes to be 
true, 

Your petitioner therefore asks for judgment in ts favor and agatnst the 
said United States for the sum of one hundred and twenty-five thousand 
four hundred and thirty-three dollars and sixty-five cents (SPLO 455.09), 
with interest thereon from August 14, DS67, bestde~ cost. 

JAMES COLEMAN, 


( ounael for Petitions ws Bs] ia street, Wirshington, J). he 


STATE OF New York, 
(ity of New York: 

KR. 1. Cutting, jr. being duly sworn, <avs that he is an officer of the 
Pacitic Railroad, the petitioner mentioned in the foregoing petition, viz, 
the president thereof; that he has read the foregoing petition and knows 
the contents thereot, and that he believes the same to be true: that he bas 
been elected president since the said elaim acerued: that said claim and 
the tacts alleged are taken trom the books of the Pacitie Railroad = that he 
believes all the allegations hereinbefore contained are true. 


I? | | La “* . \ ® | 
( , 
. #« | | |’ (;. , RR. 


Sworn and subseribed before me this lZth dav of November, A.D. 
] SSO), 
[SEAL] W. DD. SEARLS, 
Nota ij Public. N\. ). f ‘i. 
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And now comes the Attorney -{ reneral, on behalf of the United States, 


and answering the amended petition of the claimant herein, denies each 
and every allegation therein contained ; and asks judgment that the said 
amended petition be dismissed. 

And as to so much of the said amended petition as avers that the said 
claimant has at all times borne true taith an allegiance to the Government 
of the United States, and has not in any way voluntarily aided, abetted, 
or given encouragement to rebellion against the said Government, the At- 
torney-General, in pursuance of the statute in such ease provided, denies 
the said allegations and asks judgment accordingly. 

THOMAS SIMONS, 


Axat, Attorney-General, 


U, 
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S. VS, 
8 V .—Special pleas.— Filed March 17, 1882. 
PAYMENT, 


The Attorney-General, by leave of the court, first had and obtained, 
comes, and, for a further plea in this behalf, savs that for all the transpor- 
tation of freight and passengers furnished by said claimant to the detend- 
ants, the defendants have paid the claimant in cash, except for $125,433.65 
worth, which sum of $125,433.65 the defendants have paid claimant in 
full by applying it, with the assent and by the request of claimant, to a 
certain pre-existing debt, due from said claimant to said defendants, of 
$181.548.89, which said debt was the reasonable cost of certain labor and 
materials furnished by said defendants to said claimant, at the special in- 
stance and request of claimant, in the construction of four bridges and cer- 
tain trestles on the line of said road, between October 1, 1864, and May 
1, 1865. Wherefore the Attorney-General prays that the petition be dis- 
missed. 


SETOFF AND (CROSS-DEMAND, 


And the Attorney-General, for a further plea, by litke leave, savs that 
the claimant, at the commencement of this suit, was, and still is, indebted 
to the defendants in the sum of $125,433.65, for the reasonable cost of 
certain labor and materials furnished by said defendants to said claimants, 
at the special instance and request of claimant, in the construction of four 
bridges and certain trestles on the line of said read, between October 1, 
1864, and May 1, 1865. 

Wheretore the Attorney-General prav- judgment against -aid claimant, 
and in favor of the United States, in the sam of S125 455.65. 

THOMAS SIMONS, 


Assistant Atlorney- Creneral, 


q V I am A mended je fition, fil, df ri capoen court, de fe relants eCpiiae nting, 


Lpril 133. PSSS. 


THe Pactric RatLroap ) 
re. No. 1PS825. 


Tne Usirep Sratres. 4} 


The amended petition of the Pacitie Railroad, by James Coleman, its 
attorney, respectfully represents and shows to the court that it is a body 
corporate, duly created and established by the laws of the State of Mis- 
souri, ard duly organized and doing business in said State by virtue of 
said laws, 

That trom the month of January, 1864, to the 20th day of June, 1872, 
the said corporation was running and operating its said line of railroad 
organized as aforesaid in said State of Missourt. 

That since on or about the 4th day of August, in the vear 1867, and 
for several succeeding years thereafter, and until the month of June, 1X72, 
the said corporation, your petitioner, Wiis enyayed in transporting _orwme 
gers and freight over their said read for the United States, the defendant 
above named, and at its special instance and request; and that the said 
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United States is justly indebted to your petitioner therefor in the just and 
full sum of one hundred and thirty thousand one hundred and ninety-six 
dollars and ninety-eight cents ($130,196.98) above all payments made 
thereon, or any offsets thereto. 

Your petitioner further shows that the said claim has been at different 
times, whilst said service was being rendered, and since the rendition 
thereof, presented to the proper authorities of the United States for pay- 
ment, whose duty it was by law to pay the same, but payment thereof has 

been, and still is, refused. 
10 That on the 17th day of October, 1877, Hon, George W. Me- 

Crary, Secretary of War, and to whom said claim had been pre- 
sented for payment, referred the same to this court, as he was authorized 
by law to do; that said claim accrued against the United States in favor 
of the Pacitie Railroad; that by mistake the order referring it to this 
court referred the claim as a claim in favor of the Misseuri Pacific Rail- 
way instead of the Pacitic Railroad; and that prior to the vear 1876 there 
was not created by the laws of the State of Missourl any corporation. or 
association of persons, nor was there any association of persons as copart- 
ners in trade for the transportation of passengers and freight, known by 
the name of the Missouri Pacitie Railway ; that the corporate and true 
name of the petitioner is as stated in the amended petition; but the ofh- 
cers and employés of the Pacitie Railroad had, tor a series of vears since 
its incorporation, on its printed headbills, atter the printed words * The 
Pacifie Railroad.” added thereto in writing the words (of Missouri), to 
designate and distinguish it from other railroad companies using the word 
“Pacitie” in their incorporation, and was thereby generally known and 
designated as the Pactiie Railroad of Missouri. And the addition of the 
words (of Missouri) to the corporate name of the petitioner was without 
the purpose to misleal, or to injure or defraud any one, and only for the 
purpose stated, te avoid contusion of names. 

That when said claim was presented to the Seeretary of War it) in- 
cluded in ita claim of like character and for similar services rendered by 
the Atlantic and Pacitie Railroad Company, amounting to about the sum 
of fittw-six thousand one hundred and titteen dollars and) twenty-four 
cents (856,115.24), but it was all presented as one claim, and amounted in 
the whole to the sum of one hundred and eighty-one thousand tive hun- 
dred and forty-eight dollars and eighty-nine cents (STS) 548.89); that in 
fact it did not all acerue to the said) Pacitie Railroad, but) said claim was 
In part owned by the Atlantic and Pacitie Railroad Company ; that in the 
month of June, 1872, to wit, on the 29th dav of June, 1872, the said 
Pacitic Railroad leased its road to the srt Atlantic and’ Pacitic Railroad 
Company, and the anount of work done and serviee performed on. said 
road subsequent to said last-named dates for said United States was done 
and performed by the said Atlantic and Pacitic Railroad Company, and 
the ameunt thereof, amounting to about the sum = of fiftw-six thousand 
one hundred and fitteen dollars and twenty-four cents (R56 115.24) is due 
and owing trom the United States to the Atlantic and Pacifie Railroad 
Company, instead of being due and owing trom the United States to the 
Pacitie Railroad. 

That when said claim was presented to this court by the Hon. See- 
retary of War it was in the belief’ that the same was a claim in faver of 
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the Missouri Pacific Railway against the United States, but in truth and 
in fact the whole claim so presented, amounting in the whole to the sum 
of $181,548.89, was partly due, to wit, the sum of $125,433.65, from the 
United States to the Pacitic Railroad, and the remainder, to wit, the sum 
of $56,115.24, was due trom the United States to the Atlantie and Pacitie 
Railroad Company. 

That said mistake grew out of the belief that is was the earnings of the 

Missouri Pacific Railway, when in trath and in fact the whole 
1] claim comprised the earnings of the Pacific Railroad and the At- 
lantic and Pacific Railroad Company in the proportion stated. 

Your petitioner further shows that no assignment or transfer of said 
claim, or anv part thereof or interest therem, has been made: that your 
petitioner is the owner thereot, and Is justly entitled te the careneotanit heremn- 
before stated from the United States, after allowing all just credit. and 
offsets ; that vour petitioner has at all times borne true faith and allegiance 
to the Government of the United States, and has not in anv wav velun- 
tarily aided, abetted, or given encouragement to rebellion against the said 
Government, and the facts stated in said petition vour petitioner believes 
to be true. 

Your petitioner therefore asks for judgment tn its favor and against the 
said United States for the sam of one hundred and thirty thousand one 
hundred and ninetv-six dollars and ninety ~etylit cents (SLOTS), with 
interest thereon from August 14, 1867. besides costs, 

JAMES COLEMAN, 
Counsel jor Petitioner. poco) FF street, Wirshington, /). § 


It i- stipulated that the foregomny amended petition be filed in lea of 
the amended petition in this action, 
April 13, 1885. 
JINQOL SS. BLATR, 
hor the United States. 


|~ VIL. special ples fey second cmented petition, ~filed April 13, 


Pas.) 
PA YT MEw8 Ee 


The Attorney-General, by leave of the court, first bad and obtained, 
caries, and, fora further ples TT this bn half. “iiVs threat for all the tratis- 
portation of freight and passengers furnished by sand claimant to the 
defendants, the detendants have paid the claimant in cash, exeept for 
S130.106.08 worth, whieh sam of SPSO0 106.08 the defemdant< haw praicl 
claimant in full by applying it, with the assent and tw the request of 
claimant, to a certain pre-existing debt, due from said claimant te <aid 
detendants, of S18! JS48.80. which said debt was the reasonable cast of 
eertain labor and materials furnished by said detendant< to said claimant, 
at the special Instance ane request of claimant, in the construetion of four 
bridges and certain trestles on the line of said) road, between Oetober ® 
1864. and Mav 11865. Wherefore the Attorney - seneral prav- that the 
petition be dismissed. 


'o 2) 
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SET-OFF AND CROSS-DEMAND. 


And the Atturney-General, for a further plea, by litke leave, says that 
the claimant, at the commencement of this suit, was, and still is, indebted 


to the defendants in the sum of $130,196.98, for the reasonable cost of 


certain labor and materials furnished by said defendants to said claimants, 


ai the special instance and rerequest of claimant, in the construction of 


four bridges and certain trestles on the line of said road, between October 
1, 1864, and Mav 1, 1865. 
Wherefore the Attorney-General prays judgment against said claimant, 
and in favor of the United States, in the sum of $130,196.98, 
THOMAS SIMONS, 
Assistant Attorney-General, 


13 VITL.—Findings of fact and conclusion of law.— April 20, 1885. 
FINDINGS OF FACT, 


This case having been heard betore the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


In October, 1864, thirteen bridges upon the main line and southwestern 
branch of the claimant’s railroads had been burnt or destroved during the 
then recent invasion of the State by the Confederate forces under General 
Sterling Price. Early in that month Major-General Rosecrans, command- 
ing the Department of Missouri, summoned to an informal conference in 
Saint Louis several gentlemen whom he regarded as the proper represent- 
atives of the management of the railroad, among them being the president 
of the company, the superintendent and engineer of the road, and several 
of the directors. 


By General Rosecrans it was stated that the immediate rebuilding of 


the bridges was a military necessity ; that he should expect and require 
the company to do all in their power to put the roads in working order 
at the earliest possible moment, and that he intended to have what work 
thev did not do done by the Government, and withhold trom the freight 
earnings of the road a sum sufficient to repay the Government for such 
outlays as in law and fact it should be found entitled to have repaid. 

The gentlemen present assured General Rosecrans that they would do 
all in their power to rebuild the bridges and put the roads in working 
order at the earliest moment, but thev at the same time ‘re prese ‘nted that 
seve ‘ral oft the bridges, is the iv be lie ved, hh: ul bee Nn destroved by the proper 
military authority of the U nited States, and that in such eases the Gov- 
ernment was properly responsible tor the loss, and should replace the bridges. 
Those which the public enemy had destroved they conceded that the eom- 
pany should replace. 

General Rosecrans re plied in substance : 

* Gientlemen, the cy tler stion of the liability of the Government for re- 
pairing damages to this road is one of both law and fact, and it is too 
early now to undertake the investigation of that question in this stirring 
time. [doubt myself whether all the damages which vou sav the Gov- 
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ernment should be responsible for will be found liable to be laid to the 
charge of the Government. Nevertheless, whatever is fair and right I 
should like to see done, You tell me now, and T have been informed by 
some of your representatives individually, that the company’s means are 
insufficient to make these large repairs and make them promptly. ‘There- 
fore, I want to say to you that, as i military HECESSILY, we must have the 
work done, and shall be glad to have the company do everything it can, 
and I will undertake to have the remainder done, and we will reserve out 
of the freights money enough to make the Government good for that to 
which it shall be found to be entitled tor rebuilding anv or all of the 
bridges, and we will return the treights to you or settle with you on prin- 
ciples of law and equity.” 
14 The gentlemen interested in the company reiterated their view 
of the case, that the company should pay for bridges destroyed by 
the public enemy, and that the Government should replace at its own cost 
the bridges destroyed by its own military authorities. 

These mutual representations and assurances were not intended or under- 
stood on either side to form a contract or agreement binding the Govern- 
ment or the company. 

No formal action thereon was taken by the board of directors as such ; 
and there is no proof that the mutual assurances and representations of the 
conterence were ever notified to the directors, save as that tact may be in- 
ferred from the facts and circumstances hereinafter set forth in the suc- 
ceeding findings. 

It is, however, found that the company, through their direetors and offi- 
cers, promptly exerted themselves in restoring the roads to running order 
to the full extent of their power, and that they co-operated with the Gov- 
ernment in so doing, as hereinatter set forth, 


At or about the time of the conference reterred to in the preeeding find- 
ing, Greneral Rosecrans reported to the Secretary of War by the following 
telegram : 

Hpges., Sr. Lowis, Mo, Get. 12, 1864. 
Hon. Epwin M. Stranton, 
Nee, of Wor: 

The rebuilding of the bridges ell the Pacific It. K.. recently burned by 
the rebels, are essential and a great military necessitv in the defenee of this 
State. The railroad ct), I~ unable tor prlive thi rh, 

Please authorize ( ‘ol. M vers to have them rebuilt ato once, thy t. S. to 
be reimbursed the cost out of freight on the road. 

Wos. ROSECRANS, 
Mery. Gren, 


Upon the receipt of the report it was acted upon by the Seeretary of 
War, iis shown by the following reference, recommendation. and orders ° 
Referred to the (Juartermaster- reneral for report, 
EDWIN M. STANTON, 
“er, of Mur. 


OQer. 12, 1864. 
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Oct, 12, 1864, 8, 1, 2 p.m. 


Respectfully returned approved, I reeommend that Gen’l Rosecrans be 
informed that Gen’l McCallum, sup’t of military railroads, will be directed 
to take the necessary measures for the purpose immediately. 


hespectfully. 
M. Cc. MEIGS, 


I inclose copy of a letter of instructions to Gen’l MeCallum, which will 
be earried out if approved, 
Respectfully submitted, 


M. C. MEIGS, Q. ML G. 
Approved. 
EDWIN M. STANTON, 


Sec. of War. 


Wasnineton, L2fh Oct. 1864, 8,1, 2 p.m. 


vt. Brig. Genl. D.C. MeCarium, 
Director and Supt Mil y beailroads, Washington 2 


GENERAL: General Rosecrans reports the inability of the Pacitie Rail- 
road Co. to rebuild the bridges lately destroved by the rebels in Missourt, 
and advises that it is a military necessity that they be rebuilt at once. 

15 He desires that Col. Wm. Mvers, quar’master at St. Louis, be 


authorized to rebuild them, the cost to be reimbursed out of freights’ 


earned by the railroad. 

The rebuilding is approved ; you will report the measures to be taken 
for this purpose. Col. Mvers will be instructed to act in the matter as 
may upon your repert appear to be best tor the service, 

Respecttully, vour ob’t serv’t, 
M. ¢. MEIGS, 
). V. fren, Bvt, May. (ve nl, 


(QQUARTERMASTER-GENERAL S OFFICE, 
Wirshington, /). . fat, 1°}, ] S64, 


Maj. Gren. W.S. Roske rans, 
( om d’a, ar... » - Louis ° 


General McCallum will cause the Pacific Railroad bridges to be rebuilt 
by the quickest and surest possible means. He will communicate with 
Col. Myers. Send engineers and skillful contractors to erect: trestles and 
complete briddoes, 

(Telegraph cipher 

M. ¢. MEIGS, 
Or. Mr. Grew’ l, Bet. May. (renl, U.S. A. 


Atter the issuing of the foregoing orders General MeCallum remained 
in charge, and General Rosecrans took no further part in the matter. It 
does not appear that the company had know ledge or notice of the foregoing 
reports and orders, or ot the terns thereof. 
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On the l-t. November, 1864. the president of the company addressed 
the tollowing letter tw the chief quartermaster of the Department of \li-- 
sourl, by whom it was transmitted to General MeCsllum : 


PresipeENT Ss Oprriroek, Pactrre Rattamoavp, 
St, Louis, Nor. 1, S64. 


Col. Wa. Myers, 
A. Y. H., U. 8. &.3 
Sin: The delay on the puart of the War | Mevpot, in) providing for the re- 
pairing amd rebuilding of the bridges on this road ba- protipted the eom- 
pany tw untistial resources for some of them, curve | therefore ber te “ay 
that we are constructing the Gasconade and Moreau bridges ourselves, 
and expect to have them ready by the 25th of this month, leaving omy 
the Osage to be replaced. In view, then, of the avoiding any misunder- 
standing on the prart of General MeCallam in the premise =, Tray I reeptiest 
that vou Immediately communicate the ftaets ly telegram, as those with 
whom he his contracted may be lend inte error, I repent that the only 
briduve cot the THT line ter bre replaced D thie (rovernivent I~ the Jeune, 
1,200 feet in length, this company having rv placed all the smaller and are 
now replacing all the larger one =. »@ 
I Jearn that MeNairv, Clathin & Co., with whom Gren. MeCallam eon- 
tracted, are at Cleveland, Olio. 
l iirhh, thieest respeettolls ’ 


GR. TAYLOR, Pres’. 
ig 


The bridge across the Osage, referred to mi the preceding: tineding, baw 
heen destroved on the oth Oetober, PSGd. bw order of Brig. Gren. Kybert 
1. Drown, commanding the central cistriet of Mis-ourt, he im se doing 
acting under instructions from General Roseerans to use every means in 
his power te prevent the alvanes of the enemy. The court finds that 
the dlestruction oft the bridge was ore revel te pore vent thie vivaner of the 
enemy and for the pritelie cde tense, ned that thie NIETO appeared fe thi 


; 


cothien - and i fraeet Wiis, oof thy oerivesf character amd an Hriperative 
lt military Heeessity, Sulsequs citive tes Che letter ~t forth in thy pre- 
eeding finding the Gaovernment reboilt the bridgwe. amd « x pended 
in so doing the sum of S46 P5v.65 
The bride across the Moreau, reterred to in the preceeliny finding, had 
likewise been destroved hy command of the <ame offieer and in the <ame 
miilitars eXIeney, The COTM PMINIV, tbs rdiented) an the letter of then prest- 
dent, proceeded too relurrld at, but dartog the progress of it~ reconstruction 
it Was \ ishiesl Wa bv a treshbet in the river. The COMP ANA P ing then 
in financial embarrassment were unable to resume the work and the bridge 
Wiis rebuilt Ly the Crowernnny nt, which « \yr riclead im se doing the stim of 
SON], 
Cdn the southwestern lorcanye iT of thre ratiroad twee borides aeoross the 
Maramee River had been destroved, but not by the forees of the United 
States. Nevertheless thes were reloult DY the Government, which ex- 
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pended in so doing the sum of $54,595.24, making a total of S181 ,548.89 
expended in the rebuilding of the four bridges. The remaining nine 
bridges were rebuilt by the company. 


V. 


\s soon as the bridges were rebuilt the company resumed the manage- 
ment and operation of their roads. Neither before or after the destruc- 
tion of the bridges did the Government take possession of or operate the 
roads by its own agents; but the company, after as before, continued to carry 
passengers and freight for the Government, and the Government continued 
to pay for the services so performed. No claim growing out of the destruc- 
tion or reconstruction of the bridges was asserted by either party against 
the other from the completion of the bridges in the spring of 1865, until 
the 28th June, 1867. At that date the reports and orders set forth in 
Finding 11 came to the attention of Acting Quartermaster-General Rucker, 
and he, with the approval of the Secretary of War, ordered that monevs 
due or thereafter to become due to the company for freight earnings be 
withheld until the Govenment should be reimbursed its outlays set forth 
in Finding IV. Accordingly, between the 28th June, 1867, and the 29th 
June, 1872, there was and ts still withheld from moneys due to the com- 
pany for services rendered in the transportation of military passengers and 
freight the sum of S1I30,196.9%, 

The claim tor the moneys so withheld was presented to the War De- 
partment within six vears from the time the first of such services was ren- 
dered, and remained pending therein until transmitted to this court by the 
Secretary, 

CONCLUSION OF LAW, 


On the foregoing tindings of tact the court decides, as conclusion of law: 

The claimants should recover the sum of S130,196.98 tor moneys with- 
held tor services rendered as set forth in’ Finding Vand the defendants 
should recover torthe rebuilding of the bridue iecross the Moreau SOS] . 
and tor rebuilding the two bridges across the Maramee, 854,595.24, amount- 
Ing in the aggregate to 885,596.24; and judgment be rendered in favor 
ot the claimant tor the balance remaining, to wit, the sum of S44.800.74. 


l7 [XN.— pinion of thie f ourt, 


Nort, J., delivered the opinion of the eourt, 


This case, which has been twiee argued, has twice presented some of the 


most perplexing questions of constitutional and international law and of 


the conflicting rights of the Government as a sovereign and as a contract- 
ing party that have been betore the court for nan Vears, A closer anal- 
vsis of the facts, however, has separated the relevant from the irrelevant, 
and ™) simplied the ultimate qvestions te be determined that the ort 1s 
now able to reach it’ conclusions with a sense of tolerable certainty. if not 
ot absolute freedom from doubt. 

The controversy arises entirely from the cross-action of the defendants, 
whe seek to recover tor the building oft certain railroad bridges in Missouri 
In 1864-65. Onthe part of the Government it is maintained that the de- 
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struction of those bridges was an act of war and the rebuilding of them a 
matter of contract; that no liability having been incurred for an act per- 
formed for the public detense and the bridges having been rebuilt with 
the claimant’. knowledge, under their tacit permission, and for their im- 
mediate Use and breenvetit, the law innapolie =a contract te peav the tuir value of 


the service so rendered, 


the taets of the case leads to an Inevitable comelusion, 

On the part of the claimant~ it is maintained that the briclores were re- 
built for military purposes, the reconstruction berg, like the destrnetion of 
that the (aovernment Wil morally ane 


them, a matter of public defense : 


This |~ crown law, apne If properly applicable tw 


equitably, if net legally, hound to rebuild where it had destrovedt ; that the 
claimants never requested the rebuilding and never authorized it, the 
Government avowedly rebuilding for its own uses and purposes without 
regard to any supposed agreement or consent, and that the law will not 
Imply a contract where the plaintiff's acts negative one. This alse is good 
law, and if it Covers the WW hole of the muse, likewise leads tev cae Pnens ituble 


conclusion. 


Viewed from the standing place of either counsel, the problem is casy 


of solution. 


the law of implied contracts ; 
questions of lieense or of [respkiss, 


Its ditheulty lies partly in the facet that the premises of each 
party do not cover the entire ground, but ehietly in the perplexity of 
finding the right analogy of municipal law, where one of the parties te 
the alleged implied contract comes inte court in the duplex character of 
belligerent and contractor, and where questions of constitutional right 
and military necessity intermingle with questions of voluntary agreement. 

There are numerous cases in the books illustrative of this chapter of 


but generally they may be resolved inte 
If one man goes upon the land of 


another under a license, express or implied, and does work beneticial to 
the owner with his know lealore ane ttsse ne and ith the reasonable CN peeta- 
tion of bemg pail for it, the law Dtny potters to the owner both consent and 


request, and theretrom irnapolie - a contract, 
land of another in the character of a tre =pMissecr, asking ne lheense, se king 
Tht? remuneration, ane intent onl thpren his own PUrprrse, hye eupmet stlse- 


Pout af 


A an gees pen the 


quently fisstilhie thy character ofan contractor, benit Tritisf lenve thy fret «of 


his labor, white ver if Is, oni biinn. canned it ures te thy boeonpectit of thi 


owner, 


It the (aovernmient 


re he oiiti ordinars 


briddve-butlder, gory 


about thr COUMEPS seeking Work for Crsal ny, cannel the ratirenad f OPED RATEN 


1s 


bicacd trun by enti besed tig in) cane pretitung bys thicese eervices, thie 


detendant~ demand would fall witht the first ela<<. and the elaim 


ants be lable upon the counterclaim, 
between the parties looking like assent, but the Government had gone upon 
the lard of the ‘ larmants~ withveotit thy i} krvow ledge or sgraitest thy ir prrente =f 
and reluilt thr ~t brides fevt it~ Owl Th rar ils Li ie CriNGGILY Thee Pheettew, 


Lod conversely if nothing had prissed 


asking he co-operation, the facts worl reecrative: thee Ty ee reeptiest ww hited 


the defendants allege, 


carne nothing 


copled te 


reeusve rev 


foor thie 


work whieh 


thes did in thi ir OWT) Weeder, thy Trai thie tise anne the Decrefit rrovreed « mtireds 


to the claimants. 
But the case has tact~ which forlod that it <hould be assigned te either 


class, and the question of lithe ulty is what leval obligation should be de- 


duced from the peculiar and Hn preceds nteel crreumstanees and comditinons 
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which involve it. In dealing with that question the court has reached the 
following conclusions : 

The conference held by General Rosecrans with the president and 
“One ot the directors ot the Company nia hot have been etlective iis al 
metter of contract, but was effective as a matter of notice. It is true that 
the charter of the company placed the control and management in a board 
ot directors, and that the board was the one controlling authority of the 
COMPANY | vet neve theless bodies corpor ite are oper ated by agents, and 
like other principals their respons sibility is measured by the law of ageney, 
No man when he brings an action against a corporation is bound to vet 
together the directors and serve a writ upon the assembled board. No 
man who has a notice to give is obliged to await the meetings of the 
directors and make the notification personal ti them. The laborer who 
renders his Service, the trace “Thin whe delivers his woods toa body Cor- 
porate through the proper channel of its proper executive officers, cannot 
be defeated when seeking his just compensation by the usual provision in 
the charter that the affairs of the corporation shall be managed by a board 
of directors. [Tn this case, if the action of the board was needtul either to 
permit or forbid the rebuilding of the bridges, it was the business of the 
president ana superintendent, and not the business of General Rosecrans, 
to summon the board and bring betore them the proposed action of the 
Crovernment, 

We theretore regard the conterence, which was never disavowed by the 
board of directors, as being to all intents and purposes a conference in 
Which the corporation, through their executive officers, were in law as in 
facet participants. We agree that the board might, within a reasonable 
time, have disavowed the presence ot their ofhicers and notitied the (s0Vv- 
ernment of the company’s determination not to permit the rebuilding of 
the bridges, but we are satistied both by the silence of the directors and by 
the subsequent action ane co-operation of the COPAY that the proposals 
and notice of General Rosecrans were as effective as if they had been ad- 
dre-sed in writing and delivered directly to the board, 

The rights and liabilities of the parties, theretore, must be measured 
and ascertained with reference to the representations and assurances which 
were mutually given to each other at that conterence. 

2. In matters of contract the parties stand upen an equal footing, and 
It is essential to the existence of an express contract that there be that 

mutual consent and agreement which courts have called “the 
14 meeting of minds.” Where there is no consent there is no con- 

tract. Bot there are other transactions among mén wherein they 
do not stand upon an equal footing, and wherein one may dictate terms 
tothe other. It a debtor owe two debts to the same creditor he may 
designate at the time of payment upon which the money shall be applied, 
and the ereditor cannot aver that on the contrary if a be parted he shall 
apply it otherwise. Tt he takes the money he will take it, no matter what 
he may sav. upon the terms prescribed by him whe nape if. 

So when a man seeks a leense to go upon the land of another, it is for 
the owner to prescribe the terms; and whenever the terms of the license 
ean be ascertained they measure the rights of the one party and the liabili- 
ties of the other. What General Rosecrans said he would do or would not 
do was immaterial, tor it did not lie in the mouth of the Government as 
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a would-be contracting party te dictate terms to the owners of the prop 
erty under whom and to whom they ~otnuht ty render a contractor's service, 
On the contrary, the railroad company as owners of the land had the legal 
right to limit the terms of their consent; and when they exercised that 
right, prior to the rendering of the service, they set bounds to their own 
liability and imposed conditions upon the Government. “Those conditions 
limited its future right to remuneration, 

“A license is an authority to de a particular aet or series of acts upon 
the land of another Without prossessiny fhhestate therenmny ‘ei carne it is ~trietly 
amatter of favor, and in no sense a matter of right. (Morgan's Case. 14 
CC. C ls. BR. Or.) 

The hieense which was aceorded to the Crovernment three (seneral 
Rosecrans Wiis in substance this: That thie (rovernment maty lit uray Tipe 
the land of the company and de all things needful for its military pur- 
proses and the priblic defense, but upon condition nevertheless that these 
bridyes which lisa been destroved D thie orele r of it~ awe rebbitsars ttle 
thorities should be rebuilt at the eost of the Lonited States, Wee are met 
unmindfiol that General Roseerans said in reply that he world subse- 
quently InVvestivnte the matter and determine the riglit of it aeceordimg to 
law and justice; but it is clear we think that the representatives of the 
company stood fast in their position, maintaining always that such bridges 
as had been destroved by the propertmilitary authorities of the United 
States ought to be and must be rebuilt at the eost of the United “tates, 
and that for them the COMPEPRATIN would not be accountable: comeeding at the 
same time that bridges which had been destrowed by the public enenis 


night bee rebutlt by the Crovernment at the cost af thie COLE MADDN, 


od. It the Cisse =tevnrnl Xe lusive ly A the conterenee with Creme rial Doone 
cCTiuilis the leense there secorded wetted fies tire thie resprorstblity 7 the 
company, and the defendant. here would be entitled te recower only for 
the we briduves UeCTOss the Maramee : bruit if tp hprears that the Coovernmvenet 
did not act immediately under that lieense. and that so far as the main 
line of the renee Wiis involved thie leche Wie trembifion! canvel enlarges| by 
the letter of November 1. TS64. trom thy pore stent of the corpany te the 
ehiet quartertiaster ot the de partrnne rit. When that r tter is construed on 
the light of the previous ane then continuing arrativetient if tenant, we 
think, that as to the southwestern branch of the road the designated tern. 
and conditions of the license should continue unchanged, but that as to the 
main line the license should be enlarged ter this extent: That it the Gro 
ernment would rebuild the bridge aeros< the Okage at its own eost it <tronld 
be retmbursed tor any other whieh it rritorlat rebuild tapoenty Chner tencaney Eitne, 
The Government the ren pon proceeded to rebuild the bridge across the 
Osage almost immediately atter that letter was sent: and nothing 
2) to the contrary being shown, it most be interred that the Graowern- 
ment acted thpwons the taith thereat, 

In this plight the evidence leaves the cuse so fur a- beeetdow, evotimenit, 
license, and agreement are invelved. The Government procerded to re- 
build the bridge across the Osaye and the company to reboild the bridge 
ACcTUss the Moreau, both of whieh had been dy stroved by the military au 
thorities of the United States. but when the latter wax nearls compels tel 
by the company it was carried away by a freshest, after which it was re- 
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built by the Government. Nothing is before the court to show what 
correspondence, request, representation, or arrangement led to that result. 
We must therefore conclude that the service of the Government was 
resdered under the modified arrangement above described, viz, that if the 
Government would rebuild the one bridge, the company should rebuild 
the other. The company having failed to carry out its part of the agree- 
ment, it must be inferred that the Government acted on its request and 
on its behalf, and should recover for the rebuilding of the bridge over the 
Moreau. 

The judgment of the court is, that the claimants being entitled to re- 
cover on their cause of action $130,196.98, and the defendants being enti- 
tled to recover on their counter-claim $85,396.24, judgment be entered in 
favor of the claimants for the balance, to wit, the sum of $44,800.74. 


X.— Fina! judgment of the court. 


At a Court of Claims held in the city of Washington, on the 20th day of 
April, A. D. 1885, judgment was ordered to be entered as follows : 

The court on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said the Pacific Railroad do 
have and recover of and from the United States the sum of forty-four 


thousand eight hundred dollars and seventy-ftour cents (344,800.74). 
?1 X [.— Application of defendants for, and allowance of, appeal, 


THe Pactric RAILROAD 
re, -No. 11825. 
THe Uwsirep Stares. | 


From the judgment rendered in the above-entitled cause on the 20th 
day of April, 1885, in favor of claimant, the detendants, by their Attor- 
nev-General, on the Lithday of July, 1885, make application for, and give 
notice of, an appeal tw the “Supreme (‘ourt ot the United States, 

ROBERT A. HOWARD, 
Assistant Attorney-General, 

Filed July 14, 1885. 

AT CHAMBERS. 

Allowed, July 14, ISS5, 

WILLIAM A. RICHARDSON, 
Chiet Justice. 


*)-) 


-- \ I L.— Application of claimant for. and allowance of, appeal, 


THe Pactric RattRroap 
rx, -No. LIS25, 
THe UnNrrep Srates. | 


From the judgment rendered in the above-entitled cause, on the 20th 
day of April, 1885, in favor of the claimant, the claimant, on the 15th 
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day of July, 1885, makes application for, and gives notice of, an appeal to 
the Supreme Court of the United States. 
J. COLEMAN, 
Atty for Claimant. 
Filed July 15, 1885. 
AT CHAMBERS. 
Allowed July 15, 1885, 
WILLIAM A. RICHARDSON, 
(yi, ef Justice. 


23} In the Court of Claims. 


THe Pacirie RAILROAD ) 
Ux, » No. 11825. 


THe UNrrep STATES. 


I, John Randolph, ussistant clerk of the ¢ ‘ourt of Claims, do hereby 
certify that the foregoing are true transeripts of the pleadings in the above- 
entitled cause; of the findings of fact by the court, and the conelusion of 
law thereon; of the opinion of the court ; of the final judgment of the court ; 
of the application of the defendants and of the claimant respectively for 
the allowance of an appeal to the Supreme © urtot the United States, and 
of the allowance of same by Chiet-Justice Richardson. 

In testimony whereof IT have hereunto set my hand and affixed the seal 
of said Court of Claims, at Washington City, this loth day of October, 
1SS-). 

ISPAL. | JOHN RANDOLPH, 

Aas’t Clerk Ot of Claime. 


(Indorsement on cover:) No. 728. The United States, appellant, ws. 
The Pacitic Rathroad, biled (etober 16, PSSo, No. Poe}. The Pacitie 
Railroad, appellant, vs. The United States. riled December 2nd, D886. 
Court of Claims. 
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UNITED STATES VS. ATLANTIC AND PACIFIC R. R. 1 
1 In the Court of Claims. 


TRE ATLANTIC AND Pactric RAarLRoaD — 


9 No. 11$33. 
vs, ' 
THE UNITED STATES. 


I .— Reference of COR by Seerdary of War. Note by clerk. 


This case, together with that of the Pacific Railroad vs. The United 
States, No. 11825, was transmitted by the Secretary of War to this court 
in communications dated October 17, 1877, July 6, 1880, and September 
24, 1880, under section 1063 of the Revised Statutes. 

Il.—Order of court directing the filing of petitions in cases wumbered 11825 
and 11933, Mech 14, 1881. 


At a Court of Claims held in the city of Washington, on the 14th day 
of March, A. D. 1881, it was ordered that the petition in favor of the 
Pacifie Railroad be filed as number 11825, and the petition in favor of 
the Atlantic and Pacifie Railroad Company be filed as number 11933, 

Sy THe Courr. 


2 LT 1.— Petition.— Filed March 14, 1881. 


Your petitioner, the Atlantic and Pacitic Railroad Company, by James 
‘oleman, its attorney, respectfully represents and shows to the court that 
it is a body corporate, duly created and organized under an act of Con- 
gress of the United States, and duly organized and doing business by vir- 
tue thereof; that from the month of June, 1872, until the month of June, 
1876, the said corporation was running and operating, as lessee, a line of 
railroad known as the Pacifie Railroad of Missouri, organized under the 
laws of the State of Missouri. 

That since on or about the 29th day of June, in the vear 1872, and for 
every succeeding vear thereafter, and until the month of June, 1876, the 
said corporation, your wetitioner, was engaged in) transporting passengers 
and freight over said Pacifie Railroad for the United States, and at the 
special instance and request of the United States, the defendant above 
named ; that the said United States is justly indebted to vour petitioner 
therefor in the sum of fifty-six thousand one hundred and fifteen dollars 
and twenty-four cents (856,115.24) over and above all payments made 

thereon or set off thereto; that the bill of particulars hereto an- 
nexed contains a true and correct statement of the amount due 

your petitioner therefor, together with the dates when the respect- 
ive sums therein set forth became due, which bill of particulars is hereto 
attached, marked Schedule A, and made a part of this petition. 

Your petitioner further shows that the said claim has been at different 
times, whilst said services were being rendered, and <inee the rendition 
thereof, presenter to the proper authorities of the United States, whose 
duty it was by law to pay the same, for payment, but payment thereof 
has been refused and still is refused; that on the 7th dav of October, 
1877, Hon. George McCrary, Secretary of War, and to whom said claim 
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had been presented for payment, referred the same to this court, as he was 
authorized by law to do; that said claim acerued agrinst the United States 
in favor of the Atlantie and Pacific Railroad Company ; that by mistake 
the order referring it to this court reterred the elaim as a claim in favor of 
the Missouri Pacitie Railway instead of the Atlantic and Pacitic Railroad 
Company, and that prior to the year IS76 there was not created by the 
laws of the State of Missouri any corporation or association of persons, 
nor was there any association of persons as copartners In trade for trans- 
portation of passengers and freight, known by the name of the Missourt 
Pacitie Railway ; that when said claim was presented to the Secretary of 
War it included in if it claim ivf like character cine for similar services 
rendered by the Pacitic Railroad (of Missouri), amounting to about the 
Stith of one hondred and twenty-five theowuscanel four hundred ane thirty- 
three dollars and “IXtv-five cents (S)20455.65), but it was all presented 
as one claim and amounted in the whole to the sum of one hundred and 
eighty-one thousand tive hundred and forty-eight dollars and eighty-nine 
cents (SIST 48.80) ; that in facet it did not all acerue to the said Atlantic 
and Pacific Railroad Company, bat said claim was in part owned by the 

Pacitic Railroad: that in the month of June, 1872, to wit, on the 
4 29th day of June, IS72, the said) Pecitie Ratlroad leased its road 

to thi tt Atlantic and Pacific Railroad, and the cidnootinit of work 
done and Service performed onl std read ~tibone ptrenne Te nid last-named 
dates for said United States was done and pertormed by the said Atlantic 
amd Pacitie Railroad Company, and the amount thereof, amounting to 
about the sum of fittw-six thousand one hundred and fitteen dollars and 
twenty-four cents (856,115.24), is due and owing trom the United States 
to the Atlantic and Pacitic Railroad Company instead of being due and 
owing from the United States to the Pacitie Railroad. 

That when ~ind claim Wills presented to this eourt by the honorable Soc- 
retary of War it was in the beliet that the same was a claim in tavor of 
the Missourt Paciti Ratiway avuinst the United State =, but in truth and 
In fact the whole claim so presented, amounting inthe whole to the sum of 
one hundred anal ‘ ivlity “clit threotascone live houmedred and tortv-« ierlit dollars 
and eighty-nine cents (3IS1,548.89), was partly due, te wit, the sum of 
one hundred and twenty-tive thousand tour hundred and thirty-three dol- 
lars and sixty-five cents ($125,455.65), from the United States to the Pacitic 
Railroad, and the remainder, to wit, the sum of fittv-six thousand one hun- 
dred and fitteen dollars and twe ntv-four cents (896,110.24), was and still 
is due and owing from the United States to vour petitioner, the Atlantie 
and Pacific Railroad Company ; and the whole elaim ‘comprised only the 
earnings of the Pacitice Railroad and the Atlantic and Pacitie Railroad Com- 
pany in the proportion stated. 

Your petitioner further shows that no assignment or transfer of said 
claim, or any part thereof, or any interest thereon, has been made; that 
your petitioner is the owner thereot, and is justly entitled to the amount 
hereinbetore stated trom the United States after allowing all just erdits and 
offsets ; that vour petitioner has at all times borne truce taith and allegiance 

to the United States, and has not in anv way voluntarily aided, 
a abetted, or given encouragement to rebellion against the Govern- 
ment, and the tacts stated in said petition your peeitioner believes 
to be true. 
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Your petitioner therefore asks for judgment in its favor and against the 
United States for the sum of fiftv-six thousand one hundred and fifteen 
dollars and twenty-four cents (856,115.24), with interest thereon from 
January De 1S; ae besides the costs ol this aetion, 

(Signed) IAMES COLEMAN, 
| Counsel for Petitioner. 


boy) I street, Weshington, }). rr 


STatEeE oF New York, 
City and County of N, a” bork, RN 

Ke. bk. Winslow, being duly <worn, savs that he is an ofheer of the At- 
lantic and Pacitic Ratlroad Company, the petitioner named in the forego- 
ing petition, VIZ, Vice-president thereat: thisat he hicts read thie foreonng 
petition aud knows the contents thereat, and that the sume is trae of bias 
own knowledge, except as to those matters therein stated to be of inferma- 
tion and belief, and as to those matters be belleves it to be trie, 


kK. bk. WINSLOW, 
Sworn and subseribed before me this 27th day of October, DPSS). 
[<EAL. | C.T. ARTHUR, 
Notary Public. Ainge County, \. . 
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1875. 
Jan. 31. By transportation ..........0.....0ccceeeeeeeees tim oe 
Feb. 238. mee aia als seein waistline 4,201 24 
March 31. eo a eee s <neaanal siicibiiaide 9 00 
April 30. “ ssteltietinaitiesinainin) oehue ena sen 1,671 86 
May 31. aa iia suvensnunmeaniial iiieiin . 1,425 37 
June 30. 0  #§- ‘emizzzsslzsliass,tis itty tiles. 6,537 42 
1876. 
May 8. ' p eeneesatessensosousmenee ae ulelnets 420 50 
$56,115 24 
7 LV .—Traverse.—Filed May 2, 1881. 


And now comes the Attorney-General on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encourgement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case proy ided, denies the 
said allegations and asks judgment accordingly. 

THOS, SIMONS, 
Asst Aft'y-General. 


8 V.—Special pleas,—Filed March 17, 1882. 
PAYMENT. 


The Attorney-General, by leave of the court first had and obtained, 
comes, and for a further ple ‘ain this behalf, says that for all the transpor- 
tation of freight and passengers furnished by said claimant to the defend- 
ants the defendants have paid the claimant in cash, except for $56,115.24 
worth, which sum of $56,115.24 they have paid to claimant in full, by 
PP ee it, with the assent and by the request of claimant, to ae tain 
debt of $56,115.24, which on the 29th June, 1872, was due to the United 
States from the Pacific Railroad, and which on that day the claimant, fora 
good and valuable consideration, promised the Pacific Railroad that it 
would pay the United States, and thereatter the United States made no 
further demand on the Pacitic Railroad, but looked entire ly to claimant for 

avment, and so notified claimant. The said debt of 856,115.24 was the 
“— rem: lining due from the Pacitic Railroad to the United States of a 
debt of $181,548.89, which was the reasonable cost of certain labor and 
materials furnished by said defendants to said Pacifie Railroad, at the spe- 
cial instance and request of said Pacitie Railroad, in the construction of 
four bridges and certain trestles on the line of said read, between October 
1, 1864, and May 1, 1865. 
Wheretore the Attorney-General prays that the petition be dismissed, 
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SET-OFF AND CROSS-DEMAND., 


And the Attorney-General, for a further plea in this behalf, says that 
the claimant ai the commencement of this suit was and still is indebted 
to the defendants in the sum of $56,115.24, being the balance remaining 
due of a certain indebtedness of the Pacific Railroad to the United States 
of $181,548.89, forthe reasonable cost of certain labor and materials fur- 
nished by said defendants to the Pacifie Railroad, at the special instance and 
request of said Pacific Railroad, in the construction of four bridges and 
certain trestles on the line of said road, between October 1, 1864, and May 
1, 1865, and being so indebted the claimant on the 29th June, 1872, fora 
good and valuable consideration, promised the Pacific Railroad that it, the 
said claimant, would pay the said balance of $56,115.24 to the United 
States, and the defendants thereupon notified said claimant that they aec- 
said cepted said claimant for their debtor, and the defendants have no 
longer oil to the said Pacific Railroad for payment of said debt. 

Wherefore the Attorney-General prays judgment against the claimant 
for $56,115.24. 

THOMAS SIMONS, 


Assistant Attorney-General, 


9 ViI.—Findings of fact and conclusion of law thereon. 
* * * * " * ° 
10 VIT.—Order and final judgment of the court. 


At a Court of Claims held in the city of Washington on the 20th day 
of April, 1885, ordered that the opinion in the case of the Pacitie Rail- 
road read on the second day of March last stand as the opinion of the 
court herein, and that judgment iv accordance therewith be entered as fol- 
lows: 

The court, on due consideration of the premises, find for the claimant, 
aud do order, adjudge, and decree that the said the Atlantic and Pacific 
Railroad Company do have and recover of and from the United States the 
sum of fifty-one thousand three hundred and fifty-one dollars and ninety- 
one cents ($51,351 ,%),). 


11 V ] J I .— Application of defendants for and allowance of appeal, 


THe ATLANTIC AND Pactric RAtLROAD CoMPANY 
ra, No. 11935. 


Tae Usirep Srares. 


From the judgment rendered in the above-entitled cause on the 20th 
day of April, 1885, in faver of the claimant, the defendants, by their 
Attorney-General, on the I4th day of July, 1885, make a plication for, 
and give notice of, an appeal to the Supreme Court of the nited States. 

ROBERT A. HOWARD, 
Axsamistant A florney-Crene rad. 

Filed July 14, 1885. 

AT CHAMBERS. 

Allowed July 14, 1885. 

WILLIAM A. RICHARDSON, 
Chief Justice. 
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12 [X.—Application of claimant for and allowance of appeal. 


THE ATLANTIC AND Paciric RAILROAD Com- } 
pins “No. 11935. 
rR, 
THe UNITED STATES. 


From the judgment rendered in the above-entitled cause on the 20th 
day of April, 1885, in favor of the claimant, the claimant on the 15th 
day of July, 1885, makes application for and gives notice of an appeal to 
the Supreme Court of the United States. 

J. COLEMAN, 
Atty for Claimant, 


Filed July 15, 1885. 
Ar CHAMBERS, 
Allowed July lo, TSS85. 


WILLIAM A. RICHARDSON, 
Chief Justice. 


13 In the Court of Claims, 


THe Arvantic axp Pactric RatLroap Come ) 


iia 
anys ° 
pan No. 11933. 
res, 
Tne Unrrep Srates, } 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of tact and conclusion of law thereon, of the 
opinion of the court, of the final judgmeut of the court, of the applica- 
tion of the defendants, and of the claimant, respectively, for the allowance 
of an appeal to the Supreme Court of the United States, and of the allow- 
ance of same by Chief Justice Richardson, 

In testimony whereof T have hereunto set my hand and affixed the seal 
of said Court of Claims, at Washington City, this 15th day of October, 
1885. 

[SEAL. ] JOHN RANDOLPH, 

Asa’t Clerk C't of (Yains. 


(Indorsement on cover:) No. 729. The United States, appellant, vs. 
The Atlantic & Pacific Railroad. Court of Claims. Filed October 16, 
1885. 
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Inthe Supreme Court of the darted States. 
OcTonek Texm, 1886 


e 


THE UNITED STATES, Appetrasr. 


agement No. 729 
THE ATLANTIC & PACIFIC RAILROAD 
COMPANY 


Whereas the above-entitled cause was tried and sul- 
mitted in the Court of Claims with the case then prenic 
ing in the said Court of the Pacitie Railroad against the 
United States, to wit, the cause now on appeal on the 
Supreme Court, at the October Term, DS86. which appeals 
are numbered 728 and 1308: and 

Wheresas the sith two causes were decided at the same 
thine by the Court of Clanos, whieh annonneed that the 
findings of fact in the case of the Atlantic and Pacitie 
would be the same as in the case of the Pacithe Railroad 
down to the time of the lease of June 20th, IS@2, and 
would be made to correspond with the facts after that 
date > and 

Whereas the record of the Court of Claims shows find 
1tigrs of fact tiled, but ne such finndiniges ‘Aprprear on the record 
of appeal in the case of the Atlantic and Pacitie Railroad, 
above entitled 
Now, therefore, it Is stipulated between the parties te 


2 
the cause above entitled that the findings of fact in the 
case of The United States, appellant, against The Pacitie 
Railroad, No. 728, and The Pacitic Railroad, appellant, 
against The United States, No. 1803, of this term of the 
Supreme Court, are and shall be the findings of faet in 
this cause, No. 729, so far as applicable > and that, in ad- 
dition thereto, the court below found as follows : 

In addition to finding five, and inserted after the words 
and figures “the sum of S130, 196.98. the following : “And 
from the 29th of June, IS72Z. at which date the Atlantic 
and Pacitie Company leased this road, up to June, DS76, 
at which date the lease terminated, there was and is still 
withheld from TONE Vs due the Atlantic and Pacitie Com- 
pany, for Services rendered the Crovernment in the trans- 
portation of Passengers and freight, the sum of SOLS51L01, 
on account of the balance claimed to be due the Govern- 


ment by the Paeitie Railroad Company, as aforesaid, 


ads 8 


* The lease under which the Atlantic and Pacitic Com 
pan held the aforesaid railroad provided, amd the Atlan- 
tie and Pacitic Railroad Company bend itself, to praas al] 
outstanding debts, liabilities, and obligations of the Pa- 
eifie Railroad Company.” 

In the case of'the Pacific Railroad, the Court of Claims 
disallowed the Government the cost of rebuilding thie 
Osage bridge—s06,152.05 > it allowed the Government, 
under its plea of set-off, the cost of rebuilding the bridges 
over the Morea and Maramec rivers SSO M24: it found 
that, between the 20th of June, IS67. and the 20th clas of 
June, I872, there was, and still is, withheld by the Govern 
ment, from Honeys due to the Pacitic Railroad ( ‘OLD Pans foo 


Services remileres| in) the transportation of moilitars prissels 


vers and freight. the sum of STS0Q. 196.08 © and it rendered 
ritedornipenit in favor of the Praeitic Reailrond Companys foor 
the difference, to-wit, S44,S00.74. This left due from the: 
Giovernment, for monevs which it had retained on ae 
count of reouilding the (snore borne lores. SOPLSOLUL, weiaeh 
the Court of Clatms found to be due to the Atlantie and 
Pacitic Rarlroad Company, and rendered juclument aceord 
Inely; Which is the Judgment appealed from in this cause 
hy the United States. 

It is further stipulated that this cause shall be submit 
ted to the Supreme Court, under the 20th Rule, on or be- 
before the Sth day ot January, ISS7. and that the briefs 
sane arcutnents in the case of the Paciti Railroad (om 
pany, Nos. 728 and 1505, may be considered as the briefs 


in this cline’. reservilnw rivlit tw Railroad Compan of filing 


se puirate snd neldlitionsal brief in) this (cise, 


deat df Denar ith. ISS7 


A. H. GARLAND, 
A thy-tr nd. 

J. COLEMAN, 

lity for RRO 


IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER “TERNTI,. S86. 


UNITED STATES, 
Appellant, 
t against 
No. 729- 
THE ATLANTIC AND PACIFIC ) 


RAILROAD. 


APPEAL FROM THE COURT OF CLAIMS. 


Briel lor the Atantic and Pacific Railroad. 


By JOHN Fb. DILLON asp 
JAMES COLEMAN, 
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Supreme Court of the United States, 


OCTOBER TERM, Iss6. 


THe Usrrep Srares, 
Appellant, 


AGAINST 


Tae ATLANTIC AND Pactrtc Ratroan | 
COMPANY. | 


APPEAL FROM THE Courr or CLAIMS. 


Brief for the Atlantic and Pacific Rail- 
road Company. 


By Jous F. Ditton and James CoLeman. 


STATEMENT OF FACTS. 


THIS CASE connects with that of the Pactrirc Ratmroap 


(of Missouri) against the Usrren Srares, in which 


there are cross-appeals in this Court, at this term (Nos. 
728 and 1303). and in which there is a full Statement of 


Facts and Argument, and to the Record and Argu- 
iment in that case we refer without repeating the areu- 
ment in this. 

SHORTLY STATED, the material facts are these: As 
shown in the case of the Pacific Railroad of Missouri, 
thirteen bridges on the Pacitie Railroad were, In 
October, 1864, destroved during the invasion of 
Missouri by General Sreruing Price. Four bridges 
~one across the Osage, and one across the Moreau, 
on the main line, were destroyed hy the Federal 
forces as a4 military necessity, and two bridges over 
the Maramee River, on the Southwest Branch, were 
destroved by the enemy, or, at least not by the Federal 
forces ; and all four bridges were rebuilt by the Gov- 
erninent under the circumstances stated in the findings 
of fact in the case of the Pacitic Railroad of Missouri, 


at the following cost respectively : 


The Osage Bridge, at a cost of... S46 152 65 


ee ere eel 


os 


The two bridges across the Maramec....... 54,595 24 


SISL 548 SY 

[In the case of the Pacitie Railroad of Missouri, that 
Company sought to recover on a claim for transporta- 
tion rendered by it for the Government, amounting to 
SLSO.1060.08 = and the Gaovernment pleaded in that case 
that this sum of $150,196.08 had been paid to the Pa- 
eitic Railroad of Missouri by applving it, with the as- 
sent and by the request of the Company, to a certain 
pre-existing debt due from the Company to the Gov- 


ernment of SISL548.80. which was the reasonable cost 


a 


—— 


of certain labor and matenals furnished by the Gov- 
ernment to the Company at thespecial instance and re- 
quest of the Company In the construction of four 
bridyves and certain trestles on the line of the said raual- 
road between October Ist, LS64, and May Ist, LS65. 
Record in Pacitie Railroad Case, }. 7. 

The same facts were also pleaded as a cross-demand 

in that case. 


Reeord iD Pacific Railroad (‘ase. }?. . 


Tue Covrr or Claims abJuDGED in that case, that 
the first item, to wit, for building the Osage Bridge, 
$96,152.65, was not recoverable by the Government 
avainst the Pacitic Railroad ; but it alse “idjpudgr d that 
the cost of the bridve neTOSS the Morean., SOOLSO] and 
the cost of the two bridges across the Maramee *54,- 
ote.24, were recoverable by the Government from the 
Company, and these amounts (S3S0.SOD sod S54.505.2-4) 
were i ducted from the claim of the Pacific lintlroad 
of S1LS0.1906.08. leaving a balance due to that (Comp my 
of =44,800.74, for which the Court of Claims in that 
ease gave Judgment for the Company. 

See Record inh that case, pp). 12. Judument of 
thie Court, lie cord prsapte: Lf). 


The account for transportation services mm the case 
of the Pacifie Railroad of Missouri against the CGov- 
ernment embraced the periods between June 28, 1867, 
and June 2th, S72. 

Sew Pacific Railroad Recor a binding Ve 
page 12. 


Tue petirion of the Afleatie and Preitie Company in 


of Claims, is to recover for 


this case, filed in the Court 


ee 


Sl a ee 
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transportation services rendered to the Government by 
that Company as the lessee in possession of the Pacific 
Railroad and of the Southwest Branch, from the said 
29th day of June, IS72 (when the account in favor of 
the Pacific Railroad ended), down to the month of 
June, 1876. The allevation in this behalf, in the 


petition in the present case (Record, p. 2), is as follows : 


“that in the month of June, IS72, to wit, on the 29th 
day of June, 1872, the said Pacitie Railroad leased its 
road to the said Atlantie and Pacitiec Railroad Company 
and the imount of work done sinned services performed 
on said road subsequent to the said last-named date 
for the United States was done and performed by the 
Atlantic and Pacitic Railroad Company, and the amount 
thereof, amounting to about the sum of 856,115.24, is 
due from the United States to the Atlantic and Pacitie 
Railroad Company instead of being due and owing from 
the United States to the Pacifie Railroad.” 


The petition demands judgment accordingly. 


THE DEFENSES were three: FIRST, a fraverse, page 4. 
SS) ( OND, it ple ‘? of payment TLS follows : 


* "The Attornes -General, by leave of the Court first 
hiacl and obtained, COTLIOS, anil for ih further plea in this 
behalf, says that for all the transportation of freight 
and passengers furnished by said claimant to the de- 
fendants, the defendants have paid the claimant in 
cash, except for $56,115.24 worth, which sum of 856,- 
115.24 they have paid the claimant in full, by applying 
it, with the assent and request of claimant, to a certain 
debt of 856,115.24 which, on the 29th June. 1872. was 
due to the United States from thePacifie Railroad. and 
which on that dav the claimant, for a good and valu- 
able consideration, promised the Pacifie Railroad that 
it would pay the United States, and thereafter the 
United States made he further demand eon the Pacifie 


Railroad, but looked entirely tw claimant for pres ment, 
and so notified claimant. The said debt of 56,115.24 
was the balance remaining due from the Pacific Ratl- 
road to the United States of a debt of SISLT 548.89, 
Which was the reasonable cost of certain labor and ma- 
terials furnished by sila defendants te siti Pacitic 
Railroad, ut the special Instance atic request of said 
Pacific Rai road, in the construction of four bridwes and 
certain trestles on the line of said road between Oetober 
1, IS64, and May 1, S65." 


Record, }’- t. 


THIRD. A set-o tf or cross-derni rut biased pron pre- 
‘* 


cisely the SILT allevations. 


We apir, although the record does not show such 
to be the fact, that this case was tried at the same time 
with the case of the Pacitie Rathroad: and on the same 
day, the Court: rendered judgment in both cases. In 
this case it ljucdged that the Atlantic and Pacitie Rail- 
road Company recover of the United States the sum 
of S5SLS5SL 1. 

From this judgment both parties took an appeal, but 
the United States alone prosecutes an appr alin this 


Court. 


ARGUMENT. 


With tits starevenr of this cause, and with the 
argument whieh has already been made in the case of 
the Pacitie Railroad of Missourt, there Is rhe The cessity 
for any extended separate argument in this cause. We 
content ourselves in this appeal with a statement of 


the propositions upon which we rely, referring to the 


otitis 


(} 


record in both cases and to our printed argument In 
the case of the Pacific Railroad of Missouri, which has 


been submitted to the Court. 


FIRST. If the judgment of the Court of 
Claims in the case of the Pacific Railroad 


holding that the government was not en- 


titled to recover for rebuilding the Osage 
Bridge is affirmed by this Court, that 
necessarily results, without further in 
quiry, in the affirmance of the judgment 
of the Court of Claims in this cause in 
favor of the Atlantic and Pacific Railroad 
Company against the Government. 


This is so obvious as not to require any argu- 
ment im its Support. But if this Court reverses on 
that point the judement of the Court of Claims in the 
Pacific Railvoad case, and holds that the Government 
in entitled to recover against the Pacitie Railroad the 
cost of the Osayve Bridge, other questions will then 
arise on the presse nt aAppec! ; and our second proposi- 


thon is the following : 


SECOND. If the Government is entitled 
to recover of the Pacific Railroad of Mis- 
souri 896,152.65. the cost of the Osage 
Bridge. that is a debt alone against the 
Pacific Railroad of Missouri. and is not a 
debt or demand in favor of the Government 


oe 


‘ 
‘ 
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as against the Atlantic and Pacific Rail- 
road Company, which can be applied in 
payment of, or be used as a sct-off against, 
the debt or claim of the Atlantic and Pacific 
against the Government for services ren- 
dered by that company after it went into 
possession and use of the Pacific Railroad 
as lessee thereof. 

This, as it seems to us, is so obvious that 
it would seem to be idle to discuss it. 


The Government claims both in the affirmative pel AS 
in this ease and in the Paecitice Rathroad case. that the 


Pacific Railroad of Missourt owed it 


“the sum of SISLOSOIS.SO0. which was the reasonable cost 
of certain labor and materials furnished by the Crovern- 
ment to the Pacitie Rathroad at the spectal tustance and 
request of the Pracitic Railroad inn othe Construction of 
four bridges and certain trestles on the line of said 
road between October Ist. LS6d. ane A) Ist, [Stie, 

Pacitie Railroad Record, pp. 7 

Record in this Cause, jr. } 


That is to Sav, the Paeitie Ratlroad of Missouri owed 
the Gsovernment @¢97 contre or om j) f/f as al 
leged, this sum of money for labor and services be 
tween October Ist. IS64. and May Ist. D865 

Seven vears afterwards, that isto say onthe 20th day of 
June, IS72. the Pacific Railre vl (° riay? ATE V Lenses | its re ul 
to the Atlantic and Pacific, Which entered inte posses - 
g1On is lessee, and which render dl, between the Ztth 
day of June, S72 (ad ite of lense , an drane, IS76. trans- 
portation services for the Government Phe charve for 


these services wis fi debt due from the Crove rhinent to 


the Atlantic and Pacific Railroad, with which the lessor 
Company, the Pacitie Railr ruc, hil nothing to clo, and 
in which it had no possible interest. This debt and 
the debt to the Pacific Railroad are wholly independent 
debts and separated by an interval of seven vears. 

To surmount this difficulty, the Government's plea 
of puyment in this cause alleges that on the 24th day of 
June, ISTZ, the date of the lease, the Atlantic and 
Pacific Company, fora good and valuable consideration, 
promised the Pacific Railroad that it would pay to the 
United States the sum of $56,115.24, that being the 
wlleved balance clarmed by the United States after de- 
ducting from SISL 548.89 «the total expenditures for 
the four bridges) the 150,196.98, due by the Govern- 
ment to the Pacitic Railroad for services down to June 
29th, IS72. 

The plea of set-off aad cross-demar/ alleges a promise 
by the Atlantic and Pacitie Railroad Company to the 
Pacific Railroad that the former would pas this balance 
of S56.115.24 to the United States. 

THE FUNDAMENTAL TROUBLE with the Government's 
case against the Atlantic and Vacitice Company is, that 


: : , , 
ae such promise is Sosa 
. 


inmany Pudling of the Court of 
ClVasmes to have been made. As the Pacitic Railroad. the 
lessor, always disputed any liability to the (rovern- 
ment, the aforesaid tllevations in the pleas Were not 
intended to bye anything more than it supposed implied 
promise to make the alleged application and pavimnent. 
The failure of the Court of Claims to find the alleged 
assumpsit by the Atlantic and Pacific ought to end the 
controversy. Indeed, there never ought to have been 
anv controversy between the Atlantic and Pacifie Rail- 


roa!) Company and the Government. 


) 


THE pesvorisM of the executive departments of the 
Government in withholding without reason just claims 
of its crecitors is but too often exercised, sennel this Is as 
flagrant an instance of it as is often met with. It is 
simply the ty ranny of power, Wher law ends 
tvranny begins.” Even if the Pacitie Railroad of Mis- 
sour hieacd entered Inte it vitliel contract nT W ritine. 
under seal, admitting that it onght to pay the 
Government for rebuilding these bridges the sum of 
SISLOAS.SO, and that it would pay this sum out of its 
future earnings for transportation services to be ren- 
dered by to the Government, and it had afterwards 
leased its road to the Atlantic and VPacitic Company, 
such obligation on the part of the Pacitic Railroad 
would not affect the property in the hands of the les- 
see. As this Court well knows, COVCHANES OF obligations 
which tollow the land never arise or erist niless there ts 
PRIVITY OF ESTATE OK PRIVITY OF CONTRACT. The Govern. 
ment claims no interest inthe railroad or in the by ideres 
it sinipely Says iterected the bridves andl was to be 
paid for them. This debt was no charge upon the 
property inthe nature of a lien. There is, therefore, 
no yr cvety) of estate between othe Government and the 
Atlantic and Pacific, and as we have just stated, there 
Is no previty of contract, that is, no express agreement 
found or existing Wherebys the Atlantic and Pacific 
promised the Pacitic Railroad to pay this debt or any 
part of it to the Crovernment. And on the faets as 
foumd the record in these two cases, if this amount had 
been paid by the Atlantic and Paeitic to the United 
States.it conld not have been recovered by the Atlantic 
of the Railroad It would have 


and Paecitie Pacitic 


10 


been merely a volvnfary payment by the Atlantic and 


Pacific, without request, of a debt of another. 


The lease was a contract snfer partes between the Pa- 
cific Railroad (the lessor) and the Atlantic and Pacific 
(the lessee). There were no other parties to it. The 
demise was the sole consideration for the covenants of 
the lessee. Those covenants were made to the lessor, 
and to no one else. They were part of the stipulated 
rental. The only right of action thereon was one in 


favor of the lessor. The case falls within the class of 


“Contracts merely sufer partes, where the whole con- 
sideration les between the parties themselves, and the 
stipulations of each are made solely for the benefit of 
the other, without any view to the intervention of 
third persons.” 


The lease was wieder sea/. It was not a commercial 
contract. It did not mention or refer to the claim of 
the United States for the rebuilding of the bridges in 
question, and made no provision for the payment of 
said claim. 

In port of fact, the Pacific Railroad then denied, 
and has always denied, and still denies, any liability 
in respect of these bridges to the United States, as 
shown by the Record in the Pacitie Railroad case. 

The Pacitie Railroad Company did not require or 
receive of the Atlantic and Pacific Railroad any prom- 
ise or covenant to pay ans debt of the Pacitic Railroad 
to the United States. The Atlantic and Pacitic Com- 
pany made no such promise or covenant. The Pacitie 
Railroad placed no fund in the hands of the Atlantic 
and Pacitic with a direction to apply on any claim of 


the Grovernment. 


~- 


1] 


The case at bar falls, therefore, within the general 
rule, viz., that one not a party to a contract, and from 
whom the consideration did not move, cannot sue upon 
the contract ; in other words, there is no privity of 
contract ; and the case is within no class of the excep- 
tions to that rule. 

Mellen, Adinr., vs. Whipple, 67 Mass. (1 
Gray), 317. 

Washington National Bank vs. Whitman, 94 
U_S., 343. 

Bank vs. Millard, 10 Wall., 152. 


After the long delay of ten vears without in- 
terest, in a case, where the Government has not the 
slightest defense, we hope at length to realize the fruits 
of services rendered from 1872 to 1876. 

Joun F. Divo, 
JAMES COLEMAN, 
For Atlantic and Pacific Railroad Company. 


11960) 


Jan. 7, 87.—7 
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UNITED STATES, APPELLANT, \ 
va. No. 728. 
Tue Paciric RaAt.Lroap, APPELLEE. | 


THe Paciric RAILroap, APPELLANT, } 
vs. -No. 1303. 
UNITED STATES, APPELLEE. 
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Iu the Supreme Court of the United States. 


OcroBner Term 1886. 


UNITED STATES, APPELLANT, ) 
re. -No. 728. 
THE Pactric RatLroap, APPELLEE, J 


THe Paciric RAtRoap, APPELLANT. 
re, No 1308, 
UNITED STATES, APPELLEE. 


CROSS APPEALS FROM COURT OF CLAIMS. 


ASSIGNMENT OF ERRORS ANT? BRIEF FOR THE UNITED 
STATIS 


nme ee 


ASSIGNMENT OF ERROKS 


(1) The court below erred in holding that the Pacifie 
Railroad (Company was not indebted to the United Stoutes 
on account of the building by them of the bridge across 
the Osage River, in the sum of S96,152.65. | 

(2) The court below erred in entering judgment in any 
sum in favor of the claimant. 

(-}) The court below erred in not entering judgment 
for the defendant. 

l 


(28 


ABSTRACT AN!) BRIEF. 


In 1864 thirteen bridges were destroved on the line of 
the claimant’s road. Two of the thirteen were destroved 
by the Federal forces as a military necessity, and the rest 
probably by the Confederate forces under General Price. 
Later General Rosecrans determined that the building of 
all the bridges was a military necessity, and under the eir- 
cumstances heretnatter detailed, four of the bridges were 
rebuilt by the Government atan outlay of about SPS87 000, 
This umiounl thus expended, Wil- retained by the (rovern- 
ment from moneys that thereatter became due claimant 
for freights over this line of road. To recover the sum 
thus retained claimant proseeutes this suit. The outlay 
incurred by the Government in rebuilding the tour bridges 
mentioned is set ipods a pres mentor an offset to the de- 
mand, Upon the validity of this offset or payment the 
case turns, 

Claimant maintains that there was no contract, express 
or implied, whereby it agreed or beeame bound to pay for 
the rebuilding of the bridges. That General Rosecrans by 
virtue of the right which was born of military necessity, 
without asking or receiving even a license to go upon the 
company’s land, built the bridges for the Government's 
use and not for its use. That when at his own good 
pleasure he retired, leaving the company in possession of 
its property, he left the bridges, which became its prop- 
erty because attached to its land. That the law applica- 
ble to trespassers who make improvements upon the lands 
of others, is applicable here, and that therefore no promise 
to pay can be held to grow out of the subsequent use by 
the company of these bridges. 


We submit that this eee LLL I~ tintenalle 
\\ hie nb Greneral Rose Piilis if termined thict the Pacifie 
Railroad was absolutely necessary for military PUPrpOses 
it~ repr eet it ratlitars HeCESSIEY, It thie Company 
Which was ercated tor thy purpose of building and keep- 
hy it it repatir, and Whose interest. were involved in 
securing the profit whieh would accrue from the very 
transportation Which tt was a militar Heces=-1TV fo sccure, 
would rebuile sane Pepearl with thre Peagubisit proripltiess, 
there would be ne Hees ith for the Gaoverniment to inter- 
fere. Therefore the conference was called Dy (ieneral 
Roseerans. ac THU kKoewn li thi repels ntatives of 
the company the neeessity. for promptly repairing their 
line aned tits wish that the company would do so at onee. 
The fsaert thst he “cll ter therm he would require the com- 
prates tt) repair afoonee whhouht= te nothing. ag bisned th 
power te require thie POT PRAENS to do ~«) The military 
Necessity wits pot that the COMEEP MALLS shorted repair the 
read, bot that the rowed strode be repaired, While ot os 
evic rit that he haa hie prowel te require the COPED MATES to 
repair the read, and that such power could not exist while 
the Government was able to make the repairs (and tn the 
nature ot things Dich mile li purwe r could bn enforced), if 1s 
also evident that hedtd have the power (acting under the 
War 1) prartine nit) ter take pr rssess ton of the road and all 
the Hrieiilis, prberpe riyv. ane apopell ities of the COMEDD MATE teed 
ful to the work, and repair it himself, 

It the CORTE PMATD repaired the road it would reap the 
profit from a lange busine over If, 

It is net “Urprisitiy, therefore, that the representatives 


of the company expressed a perfect willingness to meet 


the necessities of the Government so far as the ability of 
the company would permit, for their interests were served 
best by providing for the Government’s needs, 

But both General Rosecrans and the representatives of 
the company feared the company’s inability to prosecute 
the work as rapidly as desired, because of the company’s 
limited Heiatis, Thu- it Wis clearly understood liv all 
parties thief the ons obstucl in) the Way of the company’s 
doing just what the Government wanted done was lack 
of means. To meet this difficulty General Rosecrans an- 
nounced the willingne -~ of the Government to advance 
the rhieiuitis, oF, i) other words. do the work the COMPANY 
was not able to doin the pre <eribed time. This te nder 
Wits eer pot (J hy the COL P an = re press bitsative =, No one 
protested then, nor has the company at any time or in any 
way signified that the building of the four bridges by the 
United States was not with its fall approbation and con- 
servrt, 

Looking at the matter in the light of the situation of 
all partir sat the time, ther interests, their words cane their 
acts, it is, we ~ubenit, Impossible to hold that there was not 
In legal contemplation a request by the claimant to the 
Government to make the advances tacurred in building 


the tour bridges. 
lhe proposal, 


In our View of the case the first paragraph of the tind- 
ings of thet shows a definite proposal by General Rose- 
crans as the representative of the defendants, to rebuild 


such brid as the elaamant could not rebuild at lee, 


‘Fret. 
a 


upon condition that the Gaovernment should be retunbursed 


the outlay incurred by retention of stims to become die 
for transportation over the road when repaired, 

His authority. to make this proposal is shown by the 
second paragraph of the findings. 

This proposal contained three distinet propositions, ils 
follows: 

lirst, threat the { roOVETIEETY ~hroule re boratte <neh bridles 
as the claimant could not at onee rebuild, 

Second, that the Government should be retoibursed the 
outlay ineurred ino such rebuilding. 

Third, that the reimbursement should be accomplished 
by withholding a sufficient sum) from the “dmount~ there- 
after to become due ty the Lo nited States fer Tritiispor- 
tution over the line ot clan ints rend, 

To the first and second propositions of the proposal no 
objection Vas eren suyuested bh HnV Pepresent itive of the 
claimant. 

blow }~ if prossibile theca sted prrenpromttlertis ated bier cob 
jected to’ 

To the third it was obpeetod, th it the Lo nites] State< was 
then ander obligation to the elaimant to make wood the 
loss suflered by the destruction of some of these vers 
bridges, and that reimbursement for outlive by the Gro 
ernment in rebuilding staeotted dn ly eoncellation of it< [ia 
bilits to clatmant tor destruction, 

Greneral Rosecrans answered Ly =ftating that tle Tue 
tien of the Grovernime nts liability on the mecount os Te 
depended tipren qyune <theots beet hy cnt law canned fret whineh» cotati 
net thie mn lx settled, but af the Crovernment was one Th 
liabilits to the claimant on account of the de-tructicn of 


briddyes he should like to see the labilitw tairly <cothed 


t) 


Therefore he nine it modification of the third proposition 
to meet the objection and proposed : 

First. That the Government should rebuild) bridges 
which claimant could not rebuild at once. 

Second. That the (rovernment should he reimbursed 
for outlays made in rebuilding. 

Third. That reimbursement be made by retaining a 
sufficient sum) from freight- thereafter to beeome due 
Claimant by Government, with the provise that) such 
amount of retained freights should be paid to the com- 
pany as might be necessarv te liquidate any liability 
thereafter ascertained to be existing agaiust the Govern- 
ment on account of bridges destroved by the United 
States troops. 

To this distinet proposal ds modttied Ht direct objection, 
at least, was made by any representative of the claimant, 
and when the conference adjourned these representatives, 
while thoroughly understanding the proposal made by 
General Rosecrans, had net declined it, or signified any 
Intention of doing sO. 


The (lees prance - 


The company at once set vigorously to work repairing 
the road, and, with full knowledge of General Rosecrans’s 
understanding of the conditions upon which the Govern- 
ment aided in the work of repairing, not only did not 
object while the Government was building the four bridges 
In controversy, but actually co-operated with it in the 
work. 

In eighteen davs after the conference we find the presi- 


dent of the company writing a letter to Colonel Myers, 


7 


whe was representing the Government inthe work, which 
is irreconcilable with any hypothesis other than that 
the company not only tolerated bat relied upon the CGrow- 
ernment’s building the bridges it could tot bold, 

These CLrCUn stances prove issetit te thy preoprersctl ius 
satistactorily ii ns fortiacal Hrestrernenet thisat could le 
drawn. 

Anson on Contracts, po 24. see. 6. 

And in addition we have here positive evidence of the 
need by che company of these bridges. “Phat if the Gry 
ernment had oot built them the companys would have 
been obliged to do so at its own ae nae That owrog 
to its limited means the advance by the Government must 
have been an accommodation, and that by reason of this 
advance the company were enabled to do business. We 
submit that acontract or understanding which was perfect 
enough to enable the parties pertectly ta co-operate in re- 
pairing a railroad is good enough to be recognized by a 


court. 
Destruction of f deereze and Moreau hridqea. 


The right of the United States to compensation as 
claimed is unaffected by the fact that the Osage and 
Moreau bridges were destroyed by the Federal forces as 
a military necessity. 

We submit: 

First, that the weight of authority is against the prop- 
osition that such destruction created any obligation against 
the United States for compensation. Certainly no such 
obligation has been recognized by Federal legislation. 
(Milton Best's Coae, Cong. Globe, part 1, Sd sess., 4st 


8 
Cong., pp. 98, 297, 300, 301, 63, 98, 99, 311, 312, 313.) 


The veto message was as nt 
To the Senate of the United States: 

[ have examined the bill (S., No. 105) entitled “An 
act for the relief of J. Milton Best,” and being un- 
able to give it my approval, return the same to the 
Senate, the house in which it originated, without my 
signature, 

‘ ' * + * 

It is a general principle of both international and 
municipal law that all property is held subject not 
only to be taken by the Government for public uses, 
in whieh ease. under the Constitution of the United 
— the owner is entitled to just compensation, 

bout also subject te be te mporarily occ upied, or even 

actually destroved in times of great public danger 
and when the pub lie satety de mands it, and in this 
latter case Governments do not admita legal obliga- 
tion on their part to compensate the owner, The 
temporary occupation of, injaries to, and destruction 
of prope rt caused by actual and Necessary military 
Ope: y ations Is reper: ally cut as side red tw fall within the 
las T-tree ntione “| pr ine iple , It i Grove ‘Trhiment make ‘s 
compensation under such circumstances it is a matter 
of bounty rather than of strict legal right. 

(Hiram Loves Case, Ad Cong, Dst sess., Ree., p. 3935; 
Thomas Frothingham’s Case, Am, St. Pap., 199; iaiis 
rille de Villiers’s Case, Am. St. Pap., 835: Rosalie Des- 
londe x Close . Am, “t. Pap, a2 : M, 8, Perre mvs, lnited 
Slates, AC, ¢ ‘ls. i. oh: ie xpublica V-. Sparhawk, l Dall., 
5 Tye Lirylor vs. Neshrille R26 Cold CTenn.), 646: 
Parham vs. The Justices, &e., Gia. SAS: Surroceo vs. 
(rearu, > ( ‘al., OY ; American l’, inf Vs. Lawrence, l Zab., 
24S: fiusssell vs. Moyar, 2 Denio, 461 : W hittney on War 
Powers, pp. 540, S41.) 


Y 


Second. If such obligation was created it arose more 


than =ix vears before the institution of this suit, and ts 


therefore barred. (Section L069, US. Rev. Stat., P8738.) 

Third. No claim is made by the Pacitie Railroad on 
account of such destruction, and therefore it cannot be 
considered. 

Thus, in this case, we avoid the only suggestion or 
pretext made in the conference, or by any officer or rey 
resentative of the COTMPANY, iit any time fora recovery of 
the whole or anv part of the sum whiehall then under- 
stood the Government was going to 1 “on secount of 
building the bridges in controver-v- . 

Then the company agreed that the Government would 
be entitled to compensation tor botlding the bridges, but 
claimed compensation of the Crovernment tor destroying 
them. Now the COLD PATDN abandons the claim corn chevcentanil 
of the destruction, and therefore the Government's riglhit 


is bevond question, 


Position of parte z. 


Claimant insists that facts which would demonstrate 
assent as between parties who meet on equal terms should 
not be held sufficient here because of the authority that 
the (sovernment possessed te enter, fh rSSeos HU prove, and 
hold claimant’. property without its assent or approval, 

Whatever the war powers of the Government may be 
it is certain that their possession does not deprive it of 
the right to effect by agreement that which is necessary to 
protect its interests, 

The agreement or understanding reached or acted on by 
the parties did away with the necessity of any exercise of 
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the Government’s right to take or use claimant’s property 
for the general defense. The only war power exercised 
in connection with the matter was that involved in ad- 
vancing money to promote the welfare and increase the 


yain of a private corporation, because it was possible to 
utilize for the general defense the transportation facilities 
thus secured. 

But if the power of the Government was such that it 
could rightfully enter and improve property without 
license, it could hardly be held to the same rule that. is 
applicable to the trespasser who enters and improves ip 
his own wrong. 

Here there was no use and occupation of the property 
to offset value of improvements. The Government built 
bridges that were imperatively demanded by the company’s 
necessities ; turned themover to the company when built ; 
the company accepted them, used them, derived profit 
from them, charged the Government full rates for service 
performed by their use and which could not have been 
performed without them. 

These circumstances alone, we submit, should be held to 
raise a contract to pay the Government the money ex- 
pended in their construction. 

On the whole case we ask that the judgment of the 
Court of Claims be reversed and this cause remanded, 
with instructions to that court to enter judgment for the 
defendant. 

Respectfully submitt 


* _ wancail 
ene °° ~ one Fe :* 
. eee” ° See ee 


uate 


IN THE SUPREME Cour 0 OF THE AnrTeD STATES 


OCTOBER TERM, 1886. 


Le ti ee 


UNITED STATES, 


lant, 
Appellan No. 728. 


against 


PACIFIC RAILROAD (of ettesourt) *) 


epee e 


PACIFIC RAILROAD (of Missouri), 


Appellant, 


against No. 1303. 


UNITED STATES. 


CROSS-APPEALS FROM THE COURT OF CLAIMS. 


A te —s « + mae aN A NE oe ° - ae - “ ec 


BRIEF FOR THE PACIFIC RAILROAD. 


By JOHN F. DILLON anv 


JAMES COLEMAN, 
Attorneys for Pacific Ratlroad. 


oes wm MM NEE NR come ne A RN A a tte on — — 


fuecawna’s * Quick Pret. Con. Watcan ano Cewres Sts... NV 


0 Che Supreme Coue of the United States 


OCTOBER TERM, 1s86. 


Unirep STATES, 
Appellant, 


ne > No. 728. 
AGAINST 


Paciric Ratrnoap (OF Muissovurt. \ 
4 


/ 


Pa Ibi RAILROAD (OF Missovrs : 
Appellant, 


A\GAINS] 


Usirep STATES. 


(‘ross-APPRALS From THE Covrr or CLAI™Me. 


BRIEF FOR THE PACIFIC RAILROAD. 


By Jous F. Dittow~ and Jawres Coptpwas. 


THIS ARGUMENT 18 Intended to establish the following 


yeneral proposition 


The Pacific Railroad is not liable, either 
generally or under the special circum- 
stances of the case, to reimburse the Gov- 
ernment the expense of replacing certain 


y 


bridges which were destroyed by the Con- 
federate and Union armies and rebuilt by 
the Government as a military necessity. 


STATEMENT. 


THE FACTS in this case, is found by the Court of 
Claims, are simple, and the questions of law) which 
arise thereon are, as we view them, not difficult of 
decision. 

Shortly, the case is this : 

THe cLamant, the Pacite Railroad of Missouri, 
rendered transportation Services for the Government 
from June 28, L867, to June 29, 1872, amounting to 
S150, 196.98, 


Amended Petition, Record, page 5. 


This amount was found by the Court of Claims to be 
due to the COT pany. 

* Accordingly, between the 28th of June, 1867, and 
the 29th of June, STZ, there was, and is still withheld 
from moneys due to the company for services rendered 
in the transportation of military passengers and freight 
the sum of $130,196.98." 

Finding V., Record, page 12. 


That is the plaintiffs case, and that it is established 


is not questioned. 


THE DEFENSES pleaded were three : 


Finsr. A traverse or denit] (now no longer impor- 


tant. 


Record, page 4. 


- 
4 


' 


o 


Stoonp. Payment in full of said S150,096.98 to the 
company by the Government's “ applying that sum, 
with the assent and by the request of the clanmant, to 
a certain pre-existing debt Gue from said) claimant to 
the Government of SIST 548.80, which was the reason- 
able cost of certain labor and materials furnished by 
the Government to the claimant at the special Instance 
and request of the claimant, in the construction of four 
bridges and certain trestles on the line of said road be- 
tween October Ist, 1864. and May Ist. ISOS." 


Ree “] a | 
weeord, prapte ie 


Tuirep. A set-off or eross-demand founded on pre. 
cisely the same allegations. 


Reeord. preagee ». 


THE FINDINGS OF FACT yy the Court are five in num- 
ber. 


tecorel. }'}?. _ Lv. 


These fin«lings of fact will be «as conveniently seen 
by turning to them in’ the record as if reprodaced at 
lenyth in this brief. They will have to be carefully 
studied, and your Honors will naturally recur to the 
text thereof in considering the cause. 

Preliminarils it ria be stated that in October, DS64, 
STERLING Prick made his famous invasion of Missouri 
at the head of a large foree, carrving everything before 
him until he reached a point within forty or fifty miles 
of St. Louis, threatening that city and also Jefferson 
Citv with capture. General Rosrconans was im 


command of the Department of th). Mie 


sour. There were thirteen bridges on the 
main line and southwest branch of plaintiff's road de- 
stroyed during that invasion. The payment or set-off 
of the Government only relates to four of them. The 
rest were rebuilt by the company. The four bridges 
involved in this cause are, two on the main line, 
namely, one over the Osage River and one over the 
Moreau River, and two over the Maramec River, on the 
branch. The two on the main line were destroved by 
the federal forces as a military necessity under instruc- 
tions from General Rosecrans. 


Finding IV... preigre I]. 


The two brides across the Maramee were not de- 
str ved hy the federal forces, 


Same finding, p. 11. 


These four bridges were rebuilt by the Government, 
under circumstances stated in the findings, at the fol- 


lowing cost respectively : 


Qsave Bridve at an « Ypense of (}). Il). ,o eo SO,Las 6 
Bride over the \] eval River }). ag att SUSO] 


Two bridges over the Maramee opp. LL, 12). 54,595 24 


The first item, viz.. for the Osave bridge, was disal- 
lowed to the United States yy the Court of Claims: 
the other three were allowed to the Government by 


that (‘ourt. 1), ducting Thie ‘ant of the Moore iil bridve 


- 


ana the two bornedur Ss ONeT thy Maramee from the S150.- 
150s fonmd «due to the COM pany for ti tnsportation 
lefta balance of S44.50004, for which the Court of 
Claims rive’ judum: iit for the ‘OUP ALLY, 

Conelusion of Law: Record, }. L2. 


Jiudszment of the Court : Reeord. p. It. 


From THIs JUDGMENT both parties appeal. 


THE ERROR ASSIGNED BY THE Usrrep Srares is. the 


disallowance for the cost of rebuilding the Osage bridue 
THe COMPANY ASSIGNS AS ERROR. separately, the allow- 


ance to the Government of the cost of rebuilding the 


Moreau bridge, SSO S80], an the cost of the two Mara- 


mec bridges, $54,595.24. In other words, the company 


Insists that the disallowance for the Osave bridge was 
right, and the allowance for the three other bridves 


Wis wre nig. 


ARGUMENT. 


As the facts are somewhat different in respect of the 


four bridves here in controversy it will conduce to 


clearness to consider them se'y) irate ly. Pre lars te 


that. a brief general reference to the character of th: 


fiiclines will bie prrenpye # 
THE FIRST FINDING (page S) relates to an informal 


conference held by Greneral Rosbenass with certain offi 


cers of the Pacitic Railroad Hnmediately after the cb 


struction of these bridges. mm wi 


’ 


; , : 
nel Gaeneral Rosponaws 


urred their immediate rebutlding as a militarvw neces- 


sitv. Some discussion was lac as to the 
bilitv for the eost of reburldim 
on the Government or on the Cony 


eral Rosecrass nor the officers of the 


praaceat i] bevy 

’ ‘ ‘ ° ’ " . . 
fimon to «determine this. and 1g coda N tppeoars Tryal Give 
officers of the Company who were present were-of the 


OpINION. amd took the prosatienn sed marmtamend it to the 


last, that the ( ompeans should at least pav for the bridges 
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destroyed by the enemy, and that the Government 
should replace at its cost the bridges destre ved by the 
Federal forces. No contract was made or attempted to 
be ; the parties separated, and there was a conclusion 
in which withing was concluded, The Court of Claims 
found on this poiat as follows (page %) : 

“The mutual representations and assurances were 
not Intended or understool on either side to form a 
contract or agreement binding the Government or the 
Company.” 

The matter was never brought before, or, as far as 
shown, to the knowledge of, the Board of Directors of 
the Company. In the Opinion of the Court of Claims 
this interview is referred to not as being “ effective 
as aimatter of contract, but as effective as a matter of 
notice,” to the plaintiff corporation (p. L4). Volree of 
what? No contract was made and no agreement was 


reached—and nothing was done or agreed to be done. 


THE SECOND FINDING (p. 9) contains the correspond- 
ence between the military authorities at St. Louis and 
the War Department In respect of the rebuilding of 
these bridges and shows that they were to be rebuilt 
by the Government asa “great military necessity in 
defense of the State”; and it ts distinetly found by the 
Court of Claims | pare 10) that 

* Tt does not appear that the Company had knowl- 


edge or notice of the foreroims reports and orders or of 
the terms thereof.” 


[t was wholly er parte and as to the Company res 


Tith THIRD FINDING (p. 11) consists of a letter addressed 
November Ist, [S64, by the then president of the Com- 


—- -+— 


a. fe) 


~~ 
‘ 


pany, Mr. 'Tayion, to Assistant Quartermaster-General 
MYeErs, on which the judgment of the Court of Claims 
holding the Compary liable to pay for the rebuilding of 
the Moreau bridge wholly rests. [tis this which gives 
that letter its importance on this appeal; and it wall 
he referred to hereafter in discussing the Moreau 


vv Loree 
borage ve. 


THE POURTH FINDING (). Il) is, in substance, that the 
bridges over the Osage and Moreau rivers were de- 
stroyed under instructions from General Rosecrans as 
a military necessity; that the two bridges over the 
Maramec were destroved, but not yy the forces of the 
United States, and that they were rebuilt by the Gov. 


erhninent. 


THE FIFTH FINDING (p. 12) is to the effect that both 
before and after the destruction and rebuilding of the 
bridyes the railroad was in the possession of and was 
operated by the Company ; it contains also a finding of 
the amount due the plaimtit? for transportation services, 
S130,196.08, and that such claim was presented and 
prosecuted within six vears from the time the first of 


the services to the Government were rendered. 


THe Covrr Wit. onsenve that the claim of the Com 
pana y is’ for transportation services rendered to the 
Government. amounting to S1350.106.08. and that it is 


established and found. The Companys cist 18, there- 


Ss 


fore, made out; and hence the burden of the case is on 
the Government to establish a liability on the part of 
the Company to it for expenditures in rebuilding some 
or all four of the bridges in question. In its pleas the 
Government alleges that these bridges were rebuilt 
‘at the special instance and request of the Company,’ 
and that the expenditure therefor constitutes a debt 
against it (pp. 7, 8). This is in reality the only issue 
In respect to these bridves, and the only matter In con- 


troversy Ol thus ‘ayy ‘ ‘ul. 


WE DENY THAT THERE WAS ANY CONTACT, express or 
implied, whereby the Company agreed or became 
bound to praas for the rebuilding of any one of the 
bridges. That there was no erpress Contract 18 eXx- 
pressly found by the Court (Finding No.1, p.%. That 
there was no fwp/ied contract is, we think, equally 
plain ; first, because Tied such eoutract Is found to have 
heen made: and second, because the facts found hepria- 


tive anv such contract. 


Firestr. as TO THE OSAGE Bripar. The Court finds 
that it was destrovedd October 5. 1864. bw the Federal 


f; rere vn 


Acting under instructions from General Rospcorans 
to ‘use everv means in lus power to prevent the ad- 
vance of the enemv  — }? ll). “The Court finds that 
the destruction of the property was for the purpose of 


y 


preventing the advance of the erpesinn and forthe prulelie 
defense ane that thie OXILENCY chpoy ared toy the othe r. 
and, in fact, was of the gravest character and an imper 
ative military necessity © (Record p. PL). 


By referring to Finding DT. qpp. 8. ), at will be seen 
that the Company's officers in the interview with 
General Rosrerans denied anv obligation or duty 
to replace the bericlors s whine ly bas bene I destroyed by thie: 
Government, and insisted that the Government should 
replace such at its own cost and expense, Accordingly, 
Without rani contract or mereetuent «ol Hniderstamediiy 
that the Company was or would be liable, this bridge 
Wits re placed by the Crovernuimne nt as a mitlitars hee 
sity. Not under tres contract, but asa mitlitars Herces- 
sith (Finding 1, p. 3; Opinion mp. I). This alse iy) 
pears from the first Lisprate hoon this subject priagre | 
from General Rospecnans to Secretary STAN rON, in whi 


he Sits : 


‘Hopogons., Sv. Dae \! Chet. 12. NGS 
Hon. Enwi~n M. Stanton, Seow or UI 


The rebuilding of the lericdores cory Tye Preccutie It & 


recentiv burned bw the rebels. are . fictl canned at areat 
ihitary necessity br hie f fe sas ’ tf Sfatt, Phi Peet! 
road (iu, Is rirnsabole te pespristene thier, ‘Meret 


anthorize Col. Miyrus to have thyeory resbonilt of copiers thy 
i. a te be relmbursedt thy ‘ pa? ‘) if 7 t) ‘ an ’ 


thy road, 


Th Secretary 7 Wot corn Thies soatey reterr ? 


despatel too thre i) martermaster-Creneral 
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ately approved the rebuilding, and on the next day 


telegraphed : 


“General McCallum will cause the Pacitie Railroad 
bridges to be rebuilt by the quickest and surest possi- 
ble means “i Reeord, p. 10). 


The case as to the save Bridge is that it was de- 
stroved as a military necessity, and as a military ne- 
cessity was restored by the United States at its own 
CXpelise, for its oOwWll pte liate ses seni wlvantages, 
Without any contract or agresmeont with the Company, 
or any request to rebuild it at the Company's expense 
or cost. On the contrary, at the only Interview had 
between General Rosecrans and the Company's oth- 
cers, the latter insisted that it was the duty of the Gov- 
ernment to rebuild the bridge; hence, any request, 
express or implied, to rebuild it at the Company's ex- 
pense is expressly negatived by the Court's tindings, 

The Government rebuilt this bridve because of its 
owl military necessities, and not because of any promise 
of the Company to pay for building it. The Com- 
pany made no such promise, and the Court of Claims se 
expressly tinds. Nor can a promise under such cireum- 
stances to pay for the bridge restored as a military lit'- 
cessity under a claim by the officers of the Companys 
that it was the duty of the Government to rebuild it at 
its own cost, be implied from the mere fact that the 
Company afterwards used it (See Cases, satra). It 
could not help using it. The Government no 
more than an individual can make the Company 
its involuntary debtor. Aecordingly, the Court of 
Claims found that the Company Was hot linble to 


the Government for the amount expended by it) in 


1] 


rebuilding this bridge. That judgment is right, unless 
the facts found show (as they do not) that this 
bridge was, as alleged in the plea, rebuilt at) the Com- 
panys instance and request, and at its cost. Our po- 
sition is, shortly, that the Court of Claims has found 
distinctly there was no express contract > and has noton)s 
not found that there was an impled contract, but on 
the contrary thereof, it does tind faets and cireum- 


stances which hevative any implied contract, 


SUMMARISED, THE CASE AS TO THE OSAGE pribar ts 
ris: 1. No erpress Contract ‘Pinding -., }?. vy: Open 
ion, p. 14). 1. No finding that there was any  simap/ied 
contract ; and He finncdines of facts’ from Which iit Tie 
plied contract can be deduced. 3. Facts are found 
which negative any bplied contract, viz.: uf thre 
bridge Wits destroved yy the Government as “oan im 
perative military Hhecessits of the vravest character” 
(binding Iv... }’. 1] " i, Wiis rebuilt by thi United 
States as a military nec SSit\ without “nv contract on 
ayreement (Finding b.. pp. s,%) > oe) rebuilt) under a 
distinet claim by the COMPANY s officers “that the Gov 
ernment should replace it at its own cost” (Pinding L., 
}?: vy): which claim was one dictated bry justics sani rest- 
Ing upon a stong and admitted natural equity (see au- 
thorities, afre). 

We submit with confidence that the deeision and 
judgment below denving lability on the part of the 
Company for the cost of r iD ving the Osage bridge. 


was manifestly rieht. 


iv 
Seconp. As ro THE MOREAU Bripge: 


This was destroved, as the Court of Claims finds 
(pave 11), by the Federal forces and in the same mili- 
tary exigency as the Osage Blidge. 

The Court of ¢ ‘laims also tins (| dsapte’ 1] that onl No- 
vember Ist, L864, the President of the Company wrote 
to Colonel Myers, Assistant Quartermaster-( reneral, the 
letter appearing in the third) finding (p. 11), in which 


the President states, (afer v/ia, that: 


©The Company is coustructing the Moreau Bridge, 
caniel ¢ \y ets to have it re uly thy the Both of the month. 
leaving only the (dane Dridve te bye replaced.” ” . . 
*% rerpoe at, that the only bridge on the main line to in 
replaced Ly the Government is the Osave. this Com- 
panv having replaced all the smatler, and are now re- 
placinye all the large rones — i}. 1] 


The Court of Claims. referring to this letter. finds 


iNo y.. |). ll) as follows 


wre © THEP ANI, cs Indicated’ in the letter of their 
president, proceeded to rebuild it) the Moreau Bridge 
but during the progress of its recoustruction it was 
washed awav bvoa freshet in the river. The Conipany, 
bv ie then bil tin redel emibsarrassine nt, Were unable Le 
resume the work, and the bridge was rebuilt) by the 


Croverhinent, Whiteli expres devin so «dome the sum of 
SSO.SO) 0 op. 1] 


Thuis IS thie Whole crise’ TT the recor as We a cts thy 


Mare itl 


Dried 


| 


able and learned Judge of the Court of Claims, by whom 
it Was delivered and who usually expresses himself with 
SO) much clearness. Aliguanude b wus dormital // ep ues 

Referring to the letter of Noveriber | st. LSet. Treotey 
the President of the Company te (pusertertinaist I \ rh tis 
(Reeord., pretpte I}.:. the (Court of  ¢ ‘Tarts postgres le siivs 
that the heense which it) deduces from the conferences 
with General Rosrerans, which would) exelude anv lia 
bility to pay for the bridge across the Morean, 


} 


** WHS reonditiedl saniel enlarue L dev the letter of Nave 
’ 


bret Ist, to this extent tiiet oat the: Crovernrmment weld 


itl 


rebuild the bridve across the Osave at its own cost it 
should be renmbursed) for any other whieh it might re 
build upon the mam dine. The Government thereupon 
je! meeuded to rebuald the briefs rererss thre Odsicce altipest 
brintanecdbaate I\ tfter that letter was sent: and = mothing te 
the contrary bere shown, it miust be inferred that the 


‘ 


(aovernment meted pom the faith thieerecod fis this 
peligelit thie evn hyere leaves thr case so far as reed ieter. 
consent, heenmse ane mreoment are tiveolved Phi Cao 


' 


erhinent: proceeded te reboritheh thre bortedere creams thy 
, . : ' 

(dan itt} Tt it ( qpdgayerata \ ? Pelil | tive ti} of ’ ' ress the 

Mion tli, broths af \4 an tj } | aT ete ls ma Pesy ’ yy an 


tries bead 
tarv authorities of thy LC orritesd States, Pat White thy 
latter Was Hearivy comipetect DN Clie Cen peanv it Was eval 
read away bveon freshet. after ehoait was relat bew thi 
(sovernment \ thy 7. oe ff , f e Li rf 
f thitt pesull WW. Pitist, Thi I liter f Thee 
=¢ vie tri t} (; Verl ! ! ! levy i fy | ‘ 

ified arrangement above described that if the 
Csoverniment would retold tl thie ¢ ‘ 

puted reborrthed th Piye f ' ’ evad 
fooenrryv outits partat t! ert it t f 
that th, Csoverniment | ' if 
If. sapned Styeornted re r for thy 
bride ower the Mores 

(ii. } th, . | ae ; > ¢ i, ‘ i ‘ 

, 

* jil =f W ‘ Pent \ i Te} ? ‘ 
i] the = 1 pete f Ne 
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How a liability on the part of the company, which 1s 
found net otherwise to exist, for building the bridge 
across the Moreau ean be founded on the letter of the 
president of November Ist, 1864, without “ any subse- 
quent correspondence, request, representation or ar- 
rangement,’ passes our ability to understand. That 
letter expressly negatives anv request to build the 
bridge across the Moreau. On the contrary, it savs that 
the Company is itself building it, and that the only 
bridge on the main line to be replaced by the Govern- 
ment, is the bride ncross the (save, The Company 
when that letter was written were then rebuilding the 
bride across thie Moreau. Afterwards this bridue WAS 
earrie away by a freshet. [tis stated distinctly by the 
Court of Claims, in its opimion (op. 16), that) after this 
letter Wits W ritten. and ifter the brickuve Was Carried away 
by the freshetno further * rresponds nee, request, rep- 
resentation or arrangement between the Company sid 
the Gaovernment in respect of building the bridve HCTOSS 
the Moreau, appears oris shown ‘The case then is this 
that the bridge was rebuilt as a military necessity, with- 
out any request on the part ofthe Company to rebuild it 
at its eXpense, It is incumbent on the Government to 
show such request. Such request Is absolutely esseli- 
tial to legal liability see Cases ifra\). The Court of 
Claims im its fin«lings does not tind that there was any 
such request. Qn this pont the findings of fact are 
clear. How, then, can its juclyeme nt as to the Moreau 
bridge be sustained? Onthis point we feel sure. It 
seemed to us on the first reading of the record that the 
Court below Was Wrong as to the Moreau bridge : anil 


a careful study of the record not only confirms and 


“? 


ma 


LS 


fixes that HUpression, but changes it inte a firm COnVIC- 
tion. 

The findings of fact are like on specnel verdiet. 
If thes do not show a lialulity, the ebarm 
fails. These find. 1, that there was no express 
contract anil tie request in fact: 2, that the inferential 
request Was wholly based on the letter of November I, 
IS64. which, so far from containing anv such request, 
nevatives it. Other facts alse heontive ans sted) re’ 
quest, such as that the bridwe was, after it was carried 
awav by the flood, rebuilt bow the United States as a 
military necessity and without any request therefor 
from the COMTEP ATEN. The fines are silent as te ame 
such request or any request whatever, The opinion 
states that in fact "fee COTTE sprome nee, REQUEST, rep 
resentation, or arrangement }?. 1). is shown. 

The Moreau bridloe Was destroved by the bkederal 
forees. Under the supposed license Which the Court 
of Claims deduces from the Rosrcnass interview (cis. 
cussed Te rte Whieh we refer, thr Miao atl bertedore 
ought to have been rebuilt by the United States at. its 
own cost: and vet without canis stibiseque nt interview 
or request, it charges the expense of relbualding thus 
bridye to the company, upon ne other ground than the 
letter of Novenmsl rl. PSe-4. Wie suibsnit that this letter 


enbnot justls hve Trpsnele thy ists «of Ani sie I) liability. 


/i hand pol the us ‘} Ltoul rete eo for bh. rebuilds war the 
Viorea byiclen AY si, / ; load Ni ef 4i a sis (i, ‘ ‘j sf f mts 
if se lt th, i rel / hana fiat hj hye tn / . Of ak lewd ff fir & & 
andl i, if yeti ee /, f . we if fi ; ty y= lieiies ; sf lf 


huve finished if. Is this not conclusive against the 


soundness of the view of the Court of Claims as to ha- 


4 


bility of the companys for the rebuilding of this bracdye 


16 


There is no such roval or easy way to make one an 
involuntary debtor to another as this conclusion of the 
Court of Claims, holding the Company liable for the 
rebuilding of the Moreau Bridge, HSSUINCS. 

WE, THEREFORE, INSIST that on the facts found by the s* 
Court of Claims, the plea that this bridve across the 
Moreau was built at * the Instance and request of the 
Company,” and at its cost, is) not only hat proved, but 
disproved, and that the Court erred in deducting the 
cost. SS0.S0]. from the amount found to be due to the 


Company. 


THomp. THe Two reipGes across THE MARAMEC. 


These two brides ‘iyi thy Soouthiwe st borane I Were le- 


stroved by the emen Vv, at least the finding is) that they = 
were “not cle stroved Dy the forees of the United | 
States © (page Ll), but were burnt or destroved during 

the imvaston of th. State DS the Confederate forces 
under General SrerLing Prick «p. 8). They were re- | 


built by the Government, which expended in so domy 
the suin of 854,505.24. This sum was allowed to the 
Government by the Court of Clatms, and deducted : 
from the rrncount fevuuns tw be owlndg tO the Company for 4 
trauisportation Services, 

This we insist was, on the facts as found by the , 
Court. wrong, lnastmuch as the Court finds that there ’ 
Was no contract or agreement on the part of the Corm- ~¥ 
pany to pay for rebuilding these bridges (Finding [., 
Record, pradyre ) and tl Court finds no fact or facts 


‘ } ? - ° , . 
from wiieh an brenpoliercd contract can mightfullvy be de- 


at 


duced. The controlling inquiry is, whether the plea is 


true that the bortedis S HCTOSS thie Miaramec wer rebuilt 
* at th. COMPU ye & ppatenuece and | ] wont” ened of ste e 
pense and cost, There was but one interview between 
the military officers and the officers of the Conan 
relatine to thus subject, amd that is set forth im boiril- 
ing Number 1. Neo conclusion was reached as to wine 
work should be clone bry thie Comipeany, whit by thre 
Government, or as tothe liability of the Cormpany tor 
whatever might be done by the Government. The 
finding is cistinet that all that was said or dome was met 
intended or understood by either side te form a eon 
tract or agreement between the Crovernment or the 
Compans i}. 4 Thy previnie TH bh Cioneral Rost 
CRANS was that these bridves must be built Mm ois a 
military phere ssits ‘ sofar as the ¢ TED POORER does not ce 
if. thre Grovernment must. 1 @ cptteestian of tinal hits Wits 
left undecided. Tt was no tine tosettle at thie eNOS 
was pressing. All rights were left open Nothing wae 
concluded : reothane erred to] Nol nd I 7 suit pity 
to bind either partv. The Cotmpanys of 
that as thev viewed ait, the briduves destroved dn 
the enemy, the Company ston L rebould: but there os 
ne finding that it ever requested the Crovernment te 
rebuild such bridves at its cost Fhe faet as well as 
the levitimate conclusion is. that the two bridves acres 
the Maramee Were reevorsnit, veel oan PrrePstbiadies cod saga 
contract with the ¢ OMpPany, OF TN PUrsianes of anv re 
pile st from the Company, borat soos ls asm sm toatter of mint 
tary hecessity, That this os » JS Swe D> thiee fons 
listimetls foounel bys thy. C'ourt of C'latms. th, 6f cof Chic 
mnterview between the Coy prea ys offieers and ¢] 

cers of the Government, th Vv sepuarate i without: 


at‘y Peep Perse retealtcetes coT fas STTPSatieters (ore ' ’ ’ " 


Is 


contract or agreement, and from the further fact that it 
was only because the rebuilding wasan imperative mili- 
tary necessity that the Government undertook the work 
at all. 

ly is OBVIOUS on several grounds, that what took 
place atthe Rosrcorans interview with the officers of 
the Compans could not amontit toa contract,« PPVeSS OF 
cia plir if, 

Fins. Neither party leach anv authority toenter inte 
a contract. General Losrerans, the (Quartertuaster- 
General ors ‘cretary SPANTON had no authority to make 
any contract which would bind the United States ; thes 
did lot claim such anthorits oOriassume to exercise it 
These officers had the powerto rebuild the Lridgves as a 
military eet eset y in defense of the State. a power 
higher than, ane Liat depending Upon, the ¢ ‘OM PALLY 's COl- 
sent, anc that Is the jrerwe I they clammed ana assumed 
to exercise, 


Qn the other side. th 


‘* Companys charter provides 
that 


* The president sanied directors shall e¢ miluect ana 


Pasay icugre: the attairs sid business oft the COMPANY, | 


See. 1, Act March 1, 1851, Acts 1851, p. 268. 


The Ltosb RANS ThiterviewW Wwris “an informal Conpler- 
ence with the president, superintendent, engineer and 
several of the directors op. 8). not resulting in ‘Ln 
eontract or agvreetuent rnd hever aeted on Ly this 
Board of Diroctors, nor even shown ever to have been 
notitied to the board op... 

Ss (ONT, Thi ecircutustahces nhegative ann }resulup- 
tion of contract, express or implied. General Prot 
was at that very time “invading the State with 15,000 


“to 20.000 mounted veterans ” (Appl tons Am. Cyelo- 


1“ 


pedia, 186-4, py. 156. 157). He had reached within 40 
or 50 miles of st. Louis. 

On October 5, TSt4, the Osage Bridge was burned op. 
Ll). and on or about Oetober S. thre bridve across the 
Moreau was burned, both by the Federal forees, in the 
bmimecdinte presence of the enemv to prevent an attack 
on the left of the Federal troops. The Maramee bridges 
on the Southwest branch bad been destroved, which 
eut off Rosecrans’ communications sy rail with the 
Southwest. 

At thie date of the Rosey KANS interview Prick was 
wivancing on the capital with a superior fore In 
this critical time neither the Government mor the 
Company was prepared to define or settle then legal 
rights aml dil not undertake to deo se. (ieneral 
Ros re HANS, according to the Courts tiiding ai SN). sragel 


in substance - 


* Crentlems i. thy (qliest io] cat thie ratenlity 7D thy 
Gsovernment for renmuiring the darninees to this revacd p 


Cotiee both of law mel fuet ttied oa ~ toro enrds ter tatneded 
tuke the inve stigtiatioons Col Clint caiutest tj a thi fearing 
fame. 

It would have been almost a innatural and out of 


prlenere as Nenos fiddling while Ron vos burning No 


such folly and trifling were indulyed 
No coat wf Was resale ali theo iris Wis skead oO 
rived. 


e ’ 
Genl. Rosrenans was not there as as iplicant for a 


lies Lise’, i Cue for thy C cornipen ie msiootis Ter enter on 
its rowland rebuild the bridges. The laws of 
military necessits gave him that moeht. and he bk: 


if anil thy (lon pranes Ail Dies? 


70) 


His object was to notify the Company of the military 
exigency and necessity and to require their co-opera- 
tion, not to ask them to consent, but to obey ; and he 


dictated his demands on the Company thus : 


“The immediate rebuilding of the bridves is a muih- 
tary HeCeSSITY. | eXpect sunned it jetia' the (Company to 
do cll in their power to have thie roads peut in working 
order at the earliest possible moment, and DT intend to 
have what work the Company does not do done by the 
Giovernment and withhold the cost from its ireight 


earnings (pS). 


He was a General in cotpmana, and nota byricloe 
contractor, 

It is found that the Compan did all thes could : 
thiat it co-operited with the Government i}. ) > that 
the Company rebnilt mine or ten of the destroyed 
bridges without cost to the U.S... and that the Govern- 
ment rebuilt the others becanse its military necessities 


did not admit of cde! Lv. Yet it now seeks in this suit 


ter bre pretiel therefor, on the cronnd that it built them as 
a contractor | Purely Lderd, 

Suppose an agreement or understanding had been 
reneled that to the effect that the Government would 
rebuild at its cost the bridges its forees had destroved, 
if the Compan would rebuild on prea the « Y elise of 


rebuilding the brndges destroved bv the @énemv. This 


would not bind = the Umited States. Whi. should it 


THE ALLEGATION IN THE PLEA OR CROSS-DEWAND that 


the monev Was -e \y" rided yy thi lnited State sin rebuald. 


a | 


ibigy the bridges at the it quest of the Comp feats, Is iessc'ti- 


tial, and must be established. 


“No person, savs STRONG, J. “ean make himself 
the creditor of another by voluntarily discharging a 
duty Which belongs to that other” Salsbury vs 
Phila, 44 Pa. St. 305). 


In the present case the Railroad Company owed le 
duty, at least none of yr rfect obligation, to the United 
States to restore the bridvwes, oven those whieh had 
heen destroved by the enemv: and a reaqquest te thre 
United States to perform such duty for the Company 
or te replaces the birtedor — iil th ( OMAN S t Ny lise’, 
cannot be smiplied from the reQefron between the Com 
prunes and the United States 

Nok CAN fr be impiiep from the faet that the Com 
peens afterwards weed the bridges built bry the Grovern 
bhienit, Use under such circumstance constitutes no 
ground of labuality, for the reason that th COPTER AID 


bial neo chrotes bourt ter taser thy boriedores Dateal liter Its 


line, 
Wilson vs. Sehoo!l Dist... 52 N. H.. 11S 
Davis vs. School Dist. 24 Me. 540. 
Locane Vs, Sieh) 7) 1) =... 14) Viet... jt? 
Pratt vs. Swanton. 15 Vt 14 
Sikes vs. Hatfield, 15 Grav. 547 
iit W ilscor \* Selrcpeal |) ? a, 1} ; | . SEV 
“Tn most cases where work and labor is performed 
upon real estat by contract. t/ ere Lenk Chaat the or 
aT thoes bine ast this bora lal | tT] r i! | ’ 
land, furnishes no evidence of approval or aceeptanee, 
* 


| J, fi me fia / ; r Petaedans f i¢ art t hs \ ti i | a 


Anil even iis Led pers caf pil / » && EF uniforms held 


that wher 


Or Conversion on pr pronat prop rly will not sustain an ime 
plied assuinpest . (Hills Vs. Snell, LO-4 Mass., 175, 177). 

An interesting and instructive case and one which is 
here applicable, will be found in 123 Mass., 28, Boston 


lee Co. Vs. Pott r. The heacd-note Is its f. llows: 


“A who had bought ice of B, ceased to take it on ac- 
count of dissatisfaction with I}. snd contracted for ice 
with C. Subsequently B. bought C's business and de- 
livered ice to A, withont notifving him of his purchase 
until after the deliv ry and the constiption of the ice: 
Henp, that B could not maintain anaction for the price 
of the ieee against AL 


KExpicorr, Joo saves: ° Loentitle the plaintiff to recover, 
if aust show sone contract with the deri dant. There 
Was NO CL// ress eontirret, ralicl LLprort the facts state 7 It 
contract is to be + plied There is ne privity 
of contract established between the plauntiff and de- 
fendant, and without such privity the possession and 
use of the property will not) support an implied as- 
sumpsit (Hills vs. Snell, 104 Mass., 1705, 17). And we 
jrre x? inept on Pf stxnct ein bie inaptied from the reception 
and si of the he. because the defendant had no knowl- 
eye that it was furnished Ly this pelarntatl, bout Sup 
posed that he re ceived if vinedent the coutract made with 
the Citizens’ lee Company. Of this change he was en- 
titled to be informed. 

\ party has aright to select and determine with 
Whom hie will eonfract anal cannot rr Ve another person 
thrust Upon him without his consent.” 


The Knelish cases cited bry the Court are strong Upon 


the same pont. 


THe Court oF CLAIMS ADMITS, In its opinion, that 


there was no contract. and that all that took place in 


between the plaintiff and defendant, possession and use 


the interview was only effective as a iatter of notice 


to the Company (p. lf). Nevertheless, it SuVS that 


“the rnghts and liabilities of the parties must In 
measured and ascertamne dl with reference te thie repre 
sentaionus anc assurances: which we re mutually prive nh tes 
each other at that conference | tp rcbpte L4 : 


The Court then deduces the inference that what took 
place amounted to a /rccnse, which it) corr etly clefines 
to be “an authority todon partienla acto or series of 
tuets upon the land of another. Without POssessilip iil 
‘ state theremn. and scdels 

“The heense which was accorded to the Governme rt 
through General Rosbenaxss was im substanee this 
‘Thiat the ( Trh eerditie nit merit ered Hepes the cricd crf tir 
COMPany amd co all things meedful for its norlit ry peur 
parse ~ ania public defs lise’. beat Thprerni eordittory Tie’ Ve] 
theless. that those bridges which Jacl been destroved 


by the order of its own military authorities should be 
rebuilt at the cost of the United States.” 


The Court state sat the same time. that the offleers 
of the company present at the informal interview con 
ceded that the Latdees whieh diad been cdestroved be 
the pulslie « beevtany shiw i] Lb re bei cere bry Riis Cotaypean 

Findings, po S83 Opinion, po 15). 


\ CAREFUL SCRUTIN) ‘o] thy facts is feotl i fails tr 


sae any COMM er SSO, CF tactbeettrpegil corp Thee Peart 8] thy. 
( CoTHi pret that the borido lhaeti J 1 beeen estravend 
bey this public « hernay t toe pretoupit tev ti feoverthy 
ment af the cost of the Compu All that wa Bn 
the Company's officers was in substance this : the ¢ 

preata shewle replace Tises Deordelores chest re quad GV TE eteeetins 
alied th, if thie broveriitnient mties 7 i Pe} bee Tiye rpjeigrers 
destroyed Ly itself “ lout Thies prarted Without any con 


tract or request bry the € Hapauy that the Ceoverthmient 


4 


should rebuild at the Company's cost the bridges which 
had been destroved by the enemy; and without any 
noderstandimng as to the liability therefor, the Govern- 
ment afterwards went on and built as a military neces- 
sity these two bridges across the Maramec, because it 
could not wait for the Company to do so, although the 
Company was preceding with diligence, and had itself 
replaced nine or ten of the thirteen bridges which had 
been cestre Ve dl. 

We DENY that there ts Any basis for an tinplied Coh- 
tract on the part of the Company to pay for these two 
bridves. The supposed Cobhsent on the part of the ('om- 
pany that the Government might take possession of the 
road so far as nec Ssary too rebualel the two bridges 
would be a license to rébuild, and such license would 
be effective only to relieve the act from the character 
of it trespass, if it worl otherwise have ben Ih such. 

This is quite a different thing from implying from 
such Consent. an oblivation (or the prart of the ('om- 
pany fo pay for the bridges thus rebuilt. Tf the 
owner of land gives Periiission to another to erect 
at house thereon, this is a license, and the utmost effect 
of itis, that it relieves the act from the character of a 
tresputss, ened my t\ nmount fo «a ye rinission to remove 
the structure, No Case Can bie found ith which the 
courts have deduced from a license of this character an 


ablia Bg i, yf. f fhe fs oee ;" aor tha ly yal ta ary the 
. * . 


; 


, 


We invite attention to the ease of Wells vs. Banister, 
{ Mass., S14, as it is an express authority that no such 
obligation to pay ean be deduced from such a license. 

THE POINT HERE Is that General Rosecraxs did not 


seek it leense from the Companys to enter pron its 


Sa - 


Se 


am. 


lp - 


oe 


road or roadway to build these bridges, but rather he 
declared “it to be a military necessity,” that they 
shonld be built. Hein effect said: “1 represent the 
Government, and Lintend to rebuild them, so far as 
yeu do not do so, as part of the military operations of 
rit’ command,” 

THE THEORY OF LICENSE on Which the Court of Claims 
went is purely fanciful. Tt is a judicial fietion ; and 
fictions in the administration of justice are to be Spuur- 
ingly created and cautiously capopolnercd. We are afraid 


of such inventions. 


AGAIN, IF THERE WAS LICENSE, as) the Court of Claims 
supposes, it was this: The Company will give the 
Croverniment thie richt tery bovaaded nut its own « Yprense the 
bridges destroved by its forces, and at the company's 
NPM TIN such of thie borne om ale stravve 7 by thie ehemy as 
the Compan, does not itself rebuild. Of what leval 
eff, et ois such it License ? (renner: hi she RANS could Tiel 
WalVe ANY rivhts which would enure to the Govern 
ment as the effect of its rebuilding the bridues 

The present shpoyee il of the United States from the 
judg nt, so far as it denied compensation for the 
Osage Bridge, is based upon the proposition that what 
was said or done by CGreeneral Rostonasxs did) mot band 
the United States. The Weorede Bridve was destroved 
by the Union forees, and under the a lecread = bpceenyss 
should bheave Conlen brit boy tha [ rite | States at if- 
own cost; and vet the Court) of Claims charges t] 
cost of rebuilding this bridge to) the Conpans Od 


’ } 
what cvround or for what reaso 


te yy r elve, So as tO the Miaramec bridves, As the 
Government was not bound by the Rosecrans interview, 
whis should the Company bie bound, even if the sup- 
posed license licked beeen in fact eranted, But as We have 
shown anil HNISIST, he such heense was cranted, and Licotie’ 
acted upon the Government; and it is therefore quite 
beside ‘nny aetiial question it the cause to decile pon 
the hypothetical case which is made the basis of the 
judgment of the Court of Claims as to the Moreau and 
Maramec bridges, 

THE THEORY OF A LICENSE fo veloald at the cost of the 
company ’ not ouly fanciful and fietitious, but it is 


nevntivedd bv the facts and has no foundation im the eir- 


cliostances of the couse. 


WHy SHOULD A POINT BE STRAINED to) hold the Com- 
pany liable for work which the Government did on its 
own mInotion and from a sense of Its Own necessities ? 

Opsenve that the « TEL POLL Is not here ¢| Liming to re- 
cover for property whether destroved by the Confed- 
erates or bederal forces, lf that was the claim if 
would amount to millions of dollars. Turn to the de- 
scription of Mr. Justices MILLER of the condition of 
Missourt and of its railroads at this time «Woodson vs. 
Murdock, 22 Wall. O@4 Thi Compan IS TuaAkING Ho 
claim for property destroved. Dr simply seeks the pay- 
ment for transportation services which are admitted 
and found to have been rendered. It is the GCGovens- 
MENT Which is seeking to make the Company pay for 
property Which it destroved from military necessity and 


’ ‘ ; ’ ’ 


> , : : ' : 
for rebuilding bridges whieh if rebuilt oniv becanse 


THis Is A CkOss-DEMAND by the Government, and. it 
must be established as fully asf instead of being the 
defendant it Were the prisenntil? biel Wits SUDDIES ¢€. COon- 
fractuy to recover the cost of rebuilding the brides. 
Thus viewed, how is it possible to sustain th juclument 
of the Court of Claims that the COonPEREDN is Tocvrnned 
by contract, CAP Fess or binnpolie lL. Te prea fe thie: 
Moeramee bridues ? 

MUCH DISCUSSION WAS HAD IN THE Covtrr EPLOW toneh- 
ing What it teriius }?. 12 jee ry Vitae ~ qQestions us fe 
the constitutional sinnel trite rricationnal taaw nicl of thre (oni- 
threting riehts of thre Caarve riitsienut is it severe~ony anid is 
it contracting party.” dm thus Jl ord, we think the 
Court will hardly enter upon their diseussion. If th 
Compan soniuhit to COOTEL ye Ll thie Crewe rritnresnit te prea feor 
property which it had destroved and this Court) had 


jurisdiction oot thi Sigil. we Weoottled prperert Tlie (qiiestion 


: ' } } a : 
whieh I is Dene lj Pratie i} (TIsc*lisse | Pe\ | Tha ~ 1 tttei yi 
, , , ’ 
several occasions inn this C court is Teo Three Pasatondat vy col thy 


State for private: property destroverd from it pbelae’ Dpevcees 
“ity for thre peradolin oven, 

It will tn formed that theer ima Very general Piistis 
of Op LTO tliat, wher private property is destrovedd fon 
the publi safety there is a strong uatural « puity fon 
COOTEEP Pe Tis tbe, 

Wy REPER, IN CONCLUSION. To ME OF THESE oF INTONS 
riot levcsatse the ¢ OUI ANN Is tere mn rhing ini chain fev 
compensation for property destroved, but as Sup prortiny 
thi position of thr Company Trica just Ce Pequires that 
this Court should leave the Com mv and the Gaver 
tient just Wher t} eoevents cof Tlie Witt le ft thy Iti 
that tgiers Inno reason whv the Courts should toyed 


ee : 
aor plies! I it fh 


“Dm 


mand for compensation for an expenditure which 
natural justice and equity would require it to make. 


(ihOTIUS SVS: 


“We must observe this, that the king may in two 
wavs deprive his subjects of their rights, either by way 
of punishment or Ly Wits of his emriicul prareer, ut if 
he «lo sooun the last way, it must be for some public ad- 
vantage, and the subject ought to receive, if possible, 
“ pust sehisfitetione to the less fhe suihere aul of the cvom- 


(srotius > = (hy. 14. se, § 


“The State has an eminent right of Property over 
the goods of the subjects, so thar the State or those 
that represent tommy make use of them and even 
fi x7, onneeh tla Ph Fhae gta, Went only Gh: eXtrebe leces- 
sitv, but for the public benefit, to whieh we must add 
that the State Is obliged to repair the damages suffered 
bey fini subiect on that account out of the public stock. 
Neathes shall the State he absolved from this Aliqaution, 
though tor the present not able to witist'y fe that when- 
ever the State is in penpacityv, this suspended obliva- 


. 


tion shall resume its force. 
(rrotins, B. 2, Ch. 20, See. 7. 
Chief-Justice NELSON says,“ Honses mav be pulled 
down or bulwarks raised for the preservation and de- 
forse of thie eorrnrery. Without suibypecting thre yy Psat 


concerned too sank metbon: nil vel tlie aires COLTON 


cases Where the sufferers would | be entitled to compen- 

sation from the National Government within the eon- 

stitutions! principle lh all Tlie’ Chistes in thie hooks 

denving the rem 1 at common law. itis achmitted 

that the party pustly claim satistaction Tron the 

public” (Citing Meredith's ease 4 Term Rep. 797). 
Mayor of New York vs. Lord, 17 Wend., 

te 7) 


Chancellor WatwonrtrH, in the case of an action 


cde struction and 


at) 


blowing up of houses to prevent the spreading of a 


conflagration, says 


Phe principle Ap peutrs to be well se ttlecd., that inia 
Cis of actual Ihe Cessily, te prresve rif thie — pers adding crf it 
fire. the ravaves of a jy stplenee. 


-» | 


ares, Or abe other rbeccat pret yiee Credaamnyt Vv, fhe jf’ ak 


“ 


bie ened eretsie r ap heeonTile 


property uf au eredividial seed ie wet la Th rnd 
vsed of destroyed, for the relief, prrotectlenad, cr safety of 
the risky, Witheont subjecting those Whose clatv itis te 
protect thie publie bhite rests, bv w eelbr cor tbtneder w bherse 
direction such prraveete prrerprerty wos taken or destroved., 
to personal liceloality fev) Thaee ebsateniace whoehl thee cowed 
has thereby sustained. Where the same extent of loss 
L obey thie ariechavochuald, 


os the mecessars combsequencoe of the tire on cottred }’ ibolae 


—_ 
- 


oor Ta would hiave bere ry STINT 


citlamity, if tits prrerpe rt busted tntate brereete thrus taken mand 
destroved for the proteetion of others, it tiav be consid 
ered asat the least doubtful whether he has any equita 
ble claim te Comipetissation, eitiver Trem this perl le 00 
eeneral, or from threat preortiens of thee community feo 
Whose particule benefit or protection his private prop 
erty Wits taken trl ssrerities Teo} Tie) Ga Ss «ise. | 


theouch others buav breverty Loetue fiterd, bee fists iti Tiel sits 
teatreeecd renal tril © thy: Zz ' \ lt i> 6° ¥ ‘ ’ i] | ,? this 
} } , : 
pediviclual could mot claim compensation for such a = 
, . 
tpnyede T thy =, f ifiite Wwe Sate ' » 4 ¢*an? jet ' ’ ein | , (ox 
, ; ] | 
the amounts of the assessment to cdanmaces travel} 
; ’ 
~ stained bay Rive i. ity i i ote e. } Pigst | Pir, 
bunt ing, ‘/ ; hie | P B f h« a / f 
Te P 4 j . ‘ ; 
GT fas | hh t '¢ / jw j 4 ; 4 j 
i ef, Osi if j f 
Os P fe f j ; ; j ‘ 
/ fet fs j j r ; 
,) 
ie seal f ‘ 4 
; / fy , j 
/ j 
f / j 
j 
/ , , , 
; f lf '} I 
Ma i? per itae jpole cal 1) i? I ‘ \ rf ‘ ’ ] j ‘ 


beitions ts Ts ii] lead. i ; ’ , , , ’ ‘* 


oy 


In Garant’s case in the Court of Claims it sid : 


The hether apd spi f at th public lava aued ot the VO}i- 
stifutional Proves aon an this red eyal ye 7 pust COM PUSH 
hier hes hi yaonde 644 OVOP U Clee wher provute prope rly is 
right Hy hake ii for ji aT sine. yoda thi, i if ly hy i, qgislutive 
ruthoprity (.j ; vebe ; ti, pou (PS HOCOAS reel tere rol hy 
Mitt O74 TEE phic publ des 1 Mary pris ite property 
bre rightfully taken by a mitilitary officer, without leuis- 
lative authority, for the publie service, or destroved to 
ripple and embarrass the enemy: oris le, mo every 


ense and under all clrenurostanees, a trespasser ¢ fev ry 

ii; feos? OF val a / jitet i/ ifed j Te Lee ee fiin dle’; fay Shia we 
. 4 4 mm : . " ; } ,* . ‘ 

pore wf (isa, i} fee sha j se ’ (“sé a is j? sfiftedt, hhie lithility 
; » - > 2 S* ; ; ‘ : . } ’ 

of fhe public is estrblishedl, bhopertyv is tuken Without 


levislutive authority but by offieral warrant. and under 
wrocent piece esitvV. anel for thy iver] eral crowned, (Courts 
approve the conduet of the offieer, and the Executive 
rewards him with promotion for faithful and efferent 
preerioririatice ob clit Phe exigencies of war forbid that 


the TLeoislature should provide for the preeise erreum- 
stunees under whieh the eminent rightof the State may 
be called into action. The fundamental law provides 
thiat Piviites Poreopecrey sh) cll rest be taken Lt) public lise 
Without UIST CO petsation E tiiis perry soon) of the 
Clonstitutio msaWerecl Whredy CO pensation is repsnede tor 
property taken under levishitive authority and dented 
Whit nf tke! beyornl teary oft ers Tikit’ " lnttuldls under 
Thie Poreopeed funetious of them offee ? We think not. 
The obl, A, . oompenxeation is co-erlensive wilh 
pie? a fy tal private prog . y public 
/; “ fr Vy tedeal 


This clecision was reatirmed ino the Court) of Claims 
in case of Wry vx. ©. S.. 2 Court t Clan s, 412. 
The same principle ais) declared by Chief Justice 
Tavey in Mitchell vs. Harmony (15 How., 134). He 


s'i\s 


The seeond and third objections will be considered 
together, as they depend upon the same principles. 
[pon these two croonds of defense the Cirenit Court 


*) 
‘? 


instructed the jurv that the defendants might lawfulls 
take POSSeSSiOm of the commis of the yr uintitl te preve nf 
them from felling brite thre lisericls of thre public e*dte TE 

Dbutan order to justify the seizure the danuver must be 
Homediate and: impending, sd not remote or con 
tinvent: and that le might also tuke them = for !? phot 
use ancl ina] ress them into the serviee aim ease of an 
Hromediate ane pressiny danger or urgent mee tv eX 

isting at the time. but mot otherwis 


* The mstruction ts DDL feck to cm the crouned that 
it restricts the prower of the ofheer within nonarrower 
limits than the law will justifv.: and that when the 
troops ‘ibe ¢ miploved on an eAD bitteonn trite thi erieti\N s 
COUnTEY, Where the danvers that meet them cannot 
alwavs be foreseen, and where they are ent off from aid 
from their own Crovernment, the conmuamedinge oft 


—- 
- 
—_— 


ust necessarily be iutrusted wrth some discretionary 
prerwe ras te thie: lhierastites is =i) runt ra pel i! if hie 
nets honestly tor the: best of tis yu ferropecnet three daw wall 
protect him: but it must be remembered that the ames 


tion here is not alwavs as to the cdiseretrom te rrasa\ 
exercise duo hous imitlitarv operations o1 nh relatie te 
those who are voder lis) cormroane His clistanes Prevtgy 
' 

bieopnne cried tha duties app Whipela dis ey . Peratpricet een 
leroe bs poWer over the property of a ertizen tor t 

ceive him oon that respect ans therityv tee whieh ba 
eould not. under stmilar cireumstanees. possess at 
home: amel when the owner las done nothing to forfert 
his rights every pul otthees beh ter Pespeect thea 

Whiethye yr pie fitncds Tite prreny rf ' i PeoPecdurhy cr ' mattis 


country orin bus own 


and itis clear that there are few safeguards ordained in 
the fundamental law against oppression and the exer- 
cise of arbitrary power of more ancient origin or of 
vreater value to the citizen, as the provision for com- 
pensation, except in certain extreme CSS, is it condi- 
tion precedent rhe xed te the right of the Grovernment 
to deprive the owner of his property wichout his con- 
sent. Extraordinary and unforeseen occasions arise, 
however, bevone all doubt. in) CSS of extreme leces- 
sits hi TL Of mario of mimediate ana imipencling publie 
dancer, in) which private Property iit bie lmipressed mito 
the public service, or may be seized and appropriated to 
the public use, or may even be destroved without the 
consent of the owner. Unique stionally such eXtreme 
cases Inay arise, as where the property taken is imper- 
atively Necessary i time of war to coblstruct defenses 
for the presse rvation of a military post at the moment 
of itl Hupreniclinngs attack hy the Chemis, or for food or 
medicine for a sick and famishing army utterly desti- 
tute and without other means of such supplies, or to 
trabsport Troops, munitions of With, or clothing to reih- 
force oor Sup pels ct] cba in it clistsunt field. Where the 
hecessit) for such remforcement or supplies is extreme 
anil Imperative, to enable those in comand of the 
pruost to minintame their position or fo repel aT ‘mip nehing 
attach. provided that if Appears that other means of 
transportation could lial bie cvbotecnnne Al, sunncl that thie 
transports Tmpressed for the purpose were Imperatively 
trarequire 7 lor such bmimectiate amt’. \\ here such ‘tlh e'\- 
ordinary and unforeseen emergency occurs in the puablie 
service 11) Tide: of Wik, hie doubt Is entertamed that the 
praorwe of the Government is cArnhy le te supply for the 
moment the public wants in that way to the extent of 
the immediate puble exigency; but the pubhe danger 
must be dmmediate, Imminent, and brunpoenaeLinngy, and the 
emererenes in the public service Inust bie eXtreme and 
Te rative, and such as will not admit of delay ora re- 
sort te tna othe: solires of suppl . anil the cireum- 
Stiatiees must be sueh as uperativels require the eA\eTre 
cise of that extreme power in respect to the particular 
property so impressed, appropriated, or destroved. 
Kxigencies of the kind do arise in time of war or. im- 
pending puble danger, but itis the emergency, as was 
src yy mn oresat Hiteistrate, that vlVes the rivht. and it 
Is clear that the emercenev must be shown to exist be- 
fore the taking can be justified. Sweh a justineation 


; : , ee } } 
Piadt? },, show a. ‘f / hie Shi rie. afr pidie is ire i} Ae ttled 


— . 


that the odie yr haking privet a pti forsuch a Prerpose 

it the Chiterefe eu in pully proved, he wot at lye SJMLESE v. waned 

thet Ahi, Oren Dsesiet val is basin he pethe pull ‘ a be sia thio 

fo the owner. 

[iussell Vs. The United States, Ls Wall, Ot), 
O27. 


All this rests upon the principle so tersely e\pressed 
by Mr. Minn: 


a i all saeritie = for the public TT equality of 
sacrifice — Is the rule dictated ly justice.” 
Mitr, Politiestl Meonomy, Vol. 2. |). Sa), 


oo.) 


FINALLY, We Insist that even aif it be true that the 
Company has no claim which, in fle absence of legisla- 
tive Provision, erin lie asserts 7 ln a CO eotart of justice te 
be reimbursed for property which was destroved by 
the Government for its own protection or by the pubhe 
enems, however strong may be its natural equity to 
compensation, this ree IS Tied Pectin, ir sect on pustice; whi 
the wetion Of a liceuse or of air j raf to replace such 
property rit thre Clon preans = Cost, shoul bie re sorted ti 
in order to hold the Compan lable for work done vy 
the Gaovernment notin virtue of inv contract, but sol ly 
In the exercise of its military powers, 

‘Tn the place where the tree falleth, there it shall be.” 
Where the war and the malit Ury cope ttrons of the Goy- 


ernment left the peaartie s to this suit. we stilermit that thre 


Courts should leave them 


Joun FF. Ditnow~ and 
J. COLEMAN. 


bor the Company. 
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THE CITY OF QUINCY Vs. JAMES W. STEEL. 


Pleas in the cireuit court of the United States of America 

for the southern district of [llinois, lield at the eitv of Spring 

field, in said district, before the Llonorable Samuel PL Treat. district 

jyudue of said district, amd ia the ate «of the Tlonorable Wal 
} 


tel 
(). Geresham, judve of the seventh judienl erreuit. ou Moiuedaw, the 


* ; 


first dav of March, at the January ter l court, 1 
our Lord oie’ throtiscay 7 | 
Prdependenee the om 


Jaues W 


ned Dans 
(ak i { 


SorTHERN Disproep op Ty 
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ys THE CITY OF QUINCY VS. JAMES W. STEEL. 


of its own; that the said special charter of said City of Quiney ts 
made up and consists of divers and sundry acts of the Legislature 
of the State of Hlinois, which acts last mentioned are public laws 
of said State of [ilinois. 
Pndly. That the said * The Quiney Cuts Light and Coke Company és 
Is it corporavion created and existing under the laws of Lidinvois: threat 
thie aid last-named COL PPanY became and Wiis lcorporated 
b\ anact of the General Assembly of the State of Tllimeois in 
foree on the l2th day (yt February, A.D. 1855, entitled “An 
acl to Incorporate thie (une (ris Light cunnd Coke Company 5 thiiat 
STC sill last-named dite sated COTY lias been iti Hicorporation, 
anid it still is an Incorporation of suid State of [llinois: that said 
last-named Company Was duly empowered by its said charter and 
acl of PMcorporation to manufacture and sed] was Ir 
substanc -, OF a combination thereof, from: Which tiflan 
lisually obtained, and ton be used leer the JULEP verse iy] ar 
City of Qjuimeyv, or the streets thereot, and any butlhdings, manutaet- 


+ 


’ Ite & fe : ‘ ' 
itl cLibyV 9] stil 
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» & ! } " } 
Orles, pubic pradees, oT it Nses thereon cotitaltecd, with prOWel a eene 
suthorits to hii \ pri pits feo] the PULP prose cof eondueting thie eerie JE) cbdai\ 
ot thie streets or aiVetilos cif sila by LA iith las Hhiiike Comtract= re prayer 


la) the Objects ery’ Which - ied COMP ATEN Weis chart rt d itl 


; ' ‘ } | 4 
lt ~ chart Pere] prove ro. thre si Tie thy Chiat (i] “salad gael af Price Pprorilon 
ast piadthiedd the sald hie CULE (iis Laight anid (oke © opps 
, i ‘ 
] j | 
lias been ehewrauwed ih thy bachiudacttire abe sate of oas within the 


COPporal bitnilts of sade citv of (dune, Why re its Works. prope 


' : 
and place Ol Otisiliess ire abe alwaves have Deve’ ba ositthaateud citie 
located 
0 erred Liat said City of (Juine vo at the tithe of the chtering 


Inte the agreement next herematter mentioned. amd gat th 


(date beAT beremhaiter theitholied, was‘ Inpowered Thi tiahiler hola 


liv that Is to say Lhe CILV counell of salad Citv stigdi diave paowel 
, . . he ’ 
O provide Tor Te ntiig the streets and erecting lamp posts tlie, 


c1ty Counell of “riled CHT ~hisdl bicave Powel Tee ahpopePaper dats Ii) ptaer\ idiel 
provide fon tlie pavinent of three cheb 


’ ; 
titicl te \ Teel pise's (ij This i 
’ 


rae CITY OF QUINCY Vs. JAMFS W. STEEI 

cleaning, and repairing: said lampsto be lighted from: dark to dan 
light during the dark of the moon,and whenever necessary on dark 
and stormy nights during the light of the moon: gas-bills te by 
presented and payments to be made monthly ltisalsoagreed that 
the party of the second part shall fuurtiist privat eOrstnegrs with 
(Fils for the said termi of five (.) Vears (that Is, Preovar the terrepiriatieon 
of our present contrac with the city. viz, the sixteenth (16) day of 
Mav, \. 1) ISTS) at the rate of two & , dollars (S225 wer throw 
sand cubte feet. The gas furnished for both publ and privat 
shall be of an ilaminating power of not less than sixteen (16) ear 
des lt Is also understood and agreed between thr } irties contract 
ln that extensions of CPSeS-TEDTETTES Pea be ordered bv the eitv cour 
Ci and made by the Gas Company as the future wants of the ert! 
hiav quire Provided, That bheye ONT halons of street tiain- =tesal dl to 
ordered or laid until the streets shall lave been bronelt to era 
and curbing set on both sides of the streets through which said ex 


oe 


’ 
‘ 
} 
I 


fehislotis shall lave breed Orel res] nie if Is ttise reds ratownd 
‘ ahd agreed thisat hour (4) pulslie Lunn pes still Ly erecta (oy 


everv block of four hundred (400) feet. and mot less than theres 


-? jel Viite Cotrtiiblers to ever, biden k through whieh ~ehhad Peedistaol 
shall be miade lt is further agreed that in the event that the 
Quinev Gas Light and Coke Co. shall at any time dus the five 
Oo) Vears covered Dy this contract charg: private Consiiimers mor 
than two W 2% dollars (82.25) per thousand cubie feet tor thes 
this contract shall Lie vold tied sited foaitv of Cdritnies aerees to] 
to said Cias Co. at the rate of thirty (330) dollars per annum fo 
of said lamps, as above provided 
ln witness whereof the parties contracting have ler 
their liands and seals the dav and vear above written 
t ite = { ' t 4) 
cre. €ir Gita we. 
By BE... H. TURNER, 
‘ “ - ‘ 


QUINCY GAS LIGHT AND COKE €0 
1h JAMES ID NORGAN. President 
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| THE CITY OF QUINCY VS. JAMES W. STEEL. 


or about the year A. D. 1S53. and that said contract of date Feb- 
ruary l4th, IS77, was fully authorized by the said charter of said 
company. 

Sth. That on or about the satd lith day of February, A.D. ES77, 
and ‘ut the tine of the execution vf the contract above mentioned 
as bearing the date last aforesaid, the said ° Citw of Quiney ~ had 
outstanding and unpaid its certain city bonds exceeding In amount 
the principal sum of sixteen hundred thousand dollars, and that 
said bonds constituted an indebtedness of said city of Quiney at 
the date and time last aforesaid of the amount of sixteen hundred 
thousand dollars, and that sad City bores, ever since the diate and 
time last aforesaid, have been, and still are. outstanding and un- 

meld - that the last assessment tor State and county taxes made 
a prior to the date and time last aforesaid was made during 

or about the month of May, A. Do IST6: that the aggregate 
valucof the taxable property within the corporate limits of satd city 
of Quinev, as ascertained by the assesstnent last aforesaid, was about 
and not to exceed the SUli} OF SIX tnillions of dollars, and tliat iill- 
nually “Ince sald assessment of May, ISyh, Wits rrncaede issesstirelits 
have been made of the taxable property within the corporate limits 
of said city of Quineyv for State and county taxes, and that by each 


annual assessment last aforesaid the avgregate value of the taxable 
property within the limits of said ety of (Quinney Was made less than 


SIX niillions of dollars 


Oth. That the said city of Quiney at all times since the Lith day 
ot February, -_ }) 1SGa. ii! dow to) thi first clay cv] April, ISS4, 


‘ 


hada fiscal vear of its own: that each tiscal vear of said city of 
Quincey within the interval atoresaid extended trom: the dist dav of 
March of one vear to the olst day of the vear next following : that 
Ineach fiscal vear in the period aforesaid the said eitv of Quinev 
ch vear. and its 


| } 
lsciall Veo r made 


has had an income and revenue of its own for su 

CHEV cole ifs nave at thie Commencement Oo, stleip ] 
. . — re ‘ , i . ° ae : 

appropriathots annualivo of the income and reveltle of said citv for 


each such vear 


— ° , ears - a , 
1a) ith Phrat said Phe Quine, sus bile t Lf cone © OPED paty 
; 
’ , ‘ } : ; . 4 
dyad) re itve fisctiel Veunil co? sible? CIIV erbedlinpe \} ire'dy ist PSs] 
} } Rg } ‘ } } ™.>,° 
frarnistped ‘Fiji feet’. wrrpiead, «XN percdisibeed, Cieabhied, aa repaired (ov? 
, | ; > 
pubiie latipes Of said Cdcvigi ited Upon the streets thereot 
? ‘ 
, , 
Threat (itil ne this | bw ti ' ! oP Mar i is! Issv ™ i an 
Qduinev Cras Light and ¢ Conny : | was fot hte 
, , - 
eAXDIMe UI stied Ciel I i jae | i ! fis 6) = 1 j it \ co! 
. ; . 
} ' , 
, , ‘ septa rier f ‘ : ts , 
(Julncy, biel tibsal (ft] +e » ae ‘Qui ] (¥] iil] ¢ e Cleric March 
.* ss } | 
' ‘ . . ; ye , ; 
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against the citv, and no money shall be drawn from the treasury 
or prattel by the CIty ce any Person OF PePrsolls Unless the balance due 
or pavable ly first settled anid adjusted by the comiptrolls i. and hoon 
the purpose of ascertaining the true state of any balance or balances 
so due hie hay require the prerPsan oy pcrsotis pore setiting claim- 
against the citv to make oath or affirmation betore the mayor or 
such other otlicer as bay by qualified te admilnister oaths as to the 
Correcttlioss of sueh elaimn ‘3 

“She. o. All mionev found to be due and pavable by the comp- 
troller to any person or persons shall be drawn for by satrd) conip- 
troller lite) the silbiie lets Loereeny reported a thie CU a ned and 
approved by warrant on the tre asurer, Which shall be ecountersigued 
tov thar MavVoOr Sald warrant shail state the particular fund or ‘tye 
rel tha jr r=ooli to whom 
ie vouchers heretofore 


’ ' . " 1 . 
Mdrawhb ot the Guy treasurer, ntig lio tones ~tistl| bearawh trot the 
: ¥ 


Propriathon to whitel the same ius chargeable a 
| ] '} 
pavable, and shall conform generally to tl 


Prensuryv CXcept on the warrant of thie comptroller adrawhh as alore- 


ad 

\nd yvour orator is informed and believes, and therefore se 
ot states, that the bills above mentioned as liaavinig beeen pore 
sented bw said Company to sald city of COE V Colne befor 
and were referred to said city council of said ecitvoof Quinev, ane 
that as to the amount of sard bills above mentioned as rediitirhng 
iti} bid sited CLV COoUhel revtls lo pepe Ve thy “ilies. Of cfs aL 
elected so to do. when and as presented—i. ¢., within the fiseal vea 

tb Whileli thre satu CTC Lor scthed COMPAL 
4th. Nnd vour orator further shows unto vour loteors that the 
CIV COUCH Ob sald Gd’tv ob Osta ita regular meeting of that 
boty diedlel May loth. ISS). without the cotmsent on Herectnenh or thie 


seqiicscence lowsoever of sard Phi Cduinev Ces Licht and Coke 
i 

) , . 

Company, Voted to abhud aha terthuithate the eotntract Dbetweelh sald 

(itv of Qurnev and sard Phe Quinev Gras Light and Coke ¢ COOLED PLEA 


tT] 


to terouin ’ 


? 


bhiforery 


; 
Tiye 


ee oe ee . ~e " ange anise 
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that he now has, and during the entire period last: aforesaid) has 
bread. seventv-live shire ~~ of the S ipital stock of <td COTA | that 
suld last-named endeavors have beeen) hide While Vour orator Wiis 
sald stockholder: that so far and up to now vour orator has not sue- 
ceeded in pursuading said directors to institute as aforesaid : that 
your orator, on August Ist, Ps, caused to be addressed to said board 
4 communication in writing directing and requiring satd board to 


resolve to at once Institute sult-agalfist said CHV Of (Quiney, In the 
courts as Were proper for 


. } ° 
moire of directors lard sard 


name of said COMPANY, In such court o 
the recoyve ry ot Sale| claim: thist “ited 

colnmun cation Upon the table. as vour orator Is informed ¢ 
lleves, and there fore so stites. abd refuse d ta 


ree to Comp 
the request thie rely contained : that wl itevVel Cian ssid CO) - 


ol) prunes lists bY reason of the matters and thihgs above allewes 
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1] : os ee } |} 4 } ‘ ' . ‘ 
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‘ 
3. able time issue against said ecitv of Quiney ; that the entire ‘ 
amount due said Company from said city on the contract of ‘ 
hebruary Lith, IS77, or which tay be herein adjudged to said com, 
pany and against said city, may be ordered paid out of the present 
or future annual income of said citv, and that a mandatory myune- ' 
tion forthe payment thereof issue against said city, and for such | 
further and other relef as the nature of the case ray require und to 
your honors may Seem beet, L 
Mavi it please your honors to Grant ulito your orator thre lrieost 'e 
eraclous Writ of subperna of the United States ot America to be «di- 
rected to thi said City of Quiney and the Quiney Gras Licht and Coke » | 
Company, command] ing] them and every of them at a certain day 4; 
and under a certain penalty to be therein Inserted to be and appear 


before vour honors in this honerable court, and then and there stand 
to, abide, and perform such order and decree therein as to your 
honors Hay seem meet: and vour orators will ever rav, eel 
JAMES W. STEEL. 
WM. Meh ADON, 
His Solicitor 
WAM. Mek ADON, 


Cat € certain fa, Comp fig tril, 
sot) STATE OF ALABAMA, | 
Madison (v tyalij. } 


James W. Steel, bern 
. 


a ge es * 
Mmrst aiv swork aceoradmge to Taw, of fils 
oath states that he Is tue Complatnant named in the forewome bill - 


that he has read the <ame and knows the contents thereof: that the 


i ‘ | } " ? : ? : : ’ . 
matters and thines alleged in said bill are true to the best of Ins 


' j ’ ' ’ ‘ 
knowledge and belr 


AMES W. STERL 
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Subpaowed. 


/ if 


[xrrep States or AMertea, 
Nouthern District al Lllinois. } 


The United States of America to The Citv of Quinney and the 
(Qumey (rits Laislit ania (Coke Comipany, fereetitve 


- 


We cotta Vou ane cVer\ aol Veul thicat Vou hppa before Ot 
judges of our circuit’ court of the United States of America for th 
southern district of Tlinois, at Springfield, in said district, om the 
first Monday Lt thie rionth 1) pote bhiber beNt, bo abisWwel tlic todd cot 
COULD untof James W. Steel this hit tile«d nn the clerk = ofhice of said 
courtin said city of Springtield, then and there to receive anid catered 
bh\ “Ulehi yudgane nt and decree as shall then or thereafter be miaed: 
Upon pain of judgament being pronounced against vou by default 


- 


le this thiatstial ii] the southern district of Piditpors Ter oN eres 
Witness the lon. Morrison R. Waite. Chief Justice of the 
os Supreme Court of the United States of 
lield aforesaid, this eighteenth day of August. tn the vear ol 
our Lord one thousand eight hundred and eightv-tive, and of on 
lidependenee the one hundred andetenth veas 


fF ~ J \ hONES. f 
MM, 


lhe above-named detendants are notitied that unmless thi 


ehiter thed “ppearanece in the clerk s office of sard os rio oat Sori 
_ " ; ™ . 

bielad store=sleb. op or betlore thy may to whpyeh tiie ries Ves Writ } 

turnabie, the coinplatnants bill Will be tuker apatbist thet 


. 
rare ¢’] Teel ioc! 


HERM. G WEBER 
1S. Marshal, So. District jot | 


MERM. G. WEBER 
7; = wee 
imeA ALS, oi 


dN 
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STATE OF ILLINOIS. 
Adams ( ' iL 


, , ; ' 
I, Ben solemnly swear that T lave served the within 
“Hitt! | -above-named parties as shown in ‘the foregoing re- 


turd 


BEN. HECKLE. 


’ 


Subscribed ; <worn to bet metuis Zlst dav of Aueust, 1SS5. 


(os WILLIS HAZELWOOD, 


ih) thie 
eloliteen 
were tind 
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plaint made or stated such a Case as ¢ ntitles him in acourt of « unity 


to any ciscoverv or relief from or against this defendant or 


both of themoin this case. touching tl riatters Contart 


said ball or any of such mia 
2nd. That it appears 


} ® . 
COM i albliala thisat here 


this chefonredant 
fenpedsarat feo Chae pra trie 


Te 


either o 


; 
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¢ 
14 i2th. That it appears by said complainant’s said bill of 
COMMplaint, that at the time of making of the said alleged con- 
tract mentioned in said bill, between the said city of Quincy and the 
said The Quineyv Gas Light and Coke Company, and at the time of 
the incurring of the alleged indebteduess, the defendant, The City of 
Cuiney aforesaid, Wiis already indebted Uproar iat) Hdebte trae =s Coll- 
tracted, incurred, created, and existing prior to the making of sated 
alleged contract, In excess of five per centam on the value of the 
haxable Property in said CILYV ot (duinev, as determined ane e caliz 7 
by the State board (9! equalization of =slel Stite ol Linots, determined r 


by the lust assessment for the State and county taxes prior thereto: 


ana that at all times ania (UY ea hh Vear sine said time the in- 
debtedness las continued to be, and now Is, in exeess of five per 
} ? } } } : } . 
CeTRPTUDTED Con) the valuation of aiithe taxable prope rev mn sealed CUV, as 
? 


’ 


sscertulned as aforesaid, for each vear ard that sate city of Cduineyv 

based Hho power or authorits ter TRecuyer sueh alleged debt, OF any pearl 
thereot, in said bili of complaint mentioned, 

b> Wheretoreand tordivers other good causes of demurrer ap- 


pearing in the said bill of commplatnt, this detendant demurs to 
the said bill, and to all matters and things therem contained, and 
jel i\- thie ae lertrpennt io] thy - honorable court Whether it ~hiall ly Cootyy 
pelled to make any further or otheranswer to said bill,and prays to 


" . ’ ‘ 1, ‘ } 
te LIST Sse With its Pestserti itp eC Costs Th tliis te hieeil sUistallied 


GEORGE AL ANDERSON, 


Nol. for City ot Our ' 
‘ ‘ e 


} ? } | ; : } . 
lL hereby certitv. that the lorevotlhy demur-er of the citv of Guiness 
; } } j } , ’ 
one of the defendants herein, to the bill of complaint of Jas. W. 
: 


‘ 7} , ; 
Steed, COMPLAINT, Is Tn Inv OpPilionm well founded inlaw and proper 


\NDERSON, 


{ ay | ‘j YT 


ritl Vs. JAWES WW. STER!I 


the Ve il] ist aforesaid, the following further proceeds Were 
In said court in said cause and entered of record, to wit 


Order for Llearing 


Javues W 


“ThE! } 


qi} 


: 


(iy 


by consent of parties, by their solicitors, this cause is set for hea 
Ing on the 2th dav of December inst 
And atterwards, to wit,on the fourth day of January, in the Jat 


1 thie Veal 


thie fe] 


ary term of said court. u 


eight hundred and eighty further | 


lowlhy 


ines were had in sated court in <aid cause and entered of re 
ord, to Wil 
dietau f «\ De ‘¢ f sinless Dapere axl © Pitan (site Ly laf «\ fwnhe € 


prie 


Javues WoSrers 


(JU ING) aia lary fIUINGY (yn 


(ok € OMPANYS 
ears . ’ 
‘ : , ’ '.% 
ar = <«)it\ Cartibers percuyn thas Coodbade ii} ii sry Wy j itt) VEel i‘; fh i.e 
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bel elite red Of record. to wit 
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Now, afferwords, to wit, on the first day of March, in the January 
term of said couri, in the vear last aforesaid, the following further 
proceedings were had in said court in said cause and entered of 
record, to wit: 


+) Decree 


James W. STEEL 
v. 
Ciry or Quincy and THe Quincy Gas Light AND | 
CoKE COMPANY. | 


Ir ( ‘haneery 


This cause carve on co be heard on this first dav of March, 1886, 
the defendant, The City of CJuiney, abiding wy its demurrer to the 
bill, and was argued by counsel; and thereupon, upon consideration 
thereof, it Wiis ordered, adjudged, and deer ec iis follows, VIZ: 

That the defendant, The Quineyv Gas Light and Coke Company, 
has a just and valid claim against the defendant, The City ot fulncy, 
for the following sums, nainely: 

The sum of seventy-six hundred and ninety-nine and (64, dollars, 
with interest thereon from March Sist, [se], to be thereon computed 
ut the rate of six per cent. per annum. 

And the further sum of twelve thousand one hundred and sixty- 
four and “°°, dollars, with interest, to be thereon computed at the 
rate of six per cent. per annutn from March Sist, Pssz 

And the further sum of ninety-nine hundred and and nine & TY 

dollars, with interest, to be thereon computed at the rate of 
WM) “Ix percent. perannum from March ist, Is85: inaking a total 

of thirty-six thousand one hundred and sixteen (856,116.21) 
and “3, dollars 

Wherefore thie Court ore is, edpipedare =, hic cle CTees thiat sid es The 
(Quineyv Gas Light and Coke Company” have and recover of said de- 
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mneurred, to be taxed bv the clerk of this court 


And Ohl motion of de fendant. The Its of (ouineviall appeal to the 
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Supreme (‘ourt of the lL nited States Is allowed lo sid CIty  Wiaile I) |- 
to act as a subsideas li said CIty ehiteritvg bite borne te this c’ertii- 
plainant, with good aud sufficient security, in the penalty of twenty 


five hundred dollars, conditioned as the law directs, within ninety 
(90) days from this date. 


Afterwards, to Wit, on thie sti (| i\ (r] \prs ci] thie veal biast cater 
said, carne again The City of Quincey, by its attorneys, and filed in 
the clerk’s othee of said court its notice and petition too set aside thee 
judgment herem rendered, which said notice and petition are in the 
words and figures following, to wit 
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UNITED STATES OF AMERICA, 
Nouthern Joist) ict of Tiling 


ln the Crreuit Court of said Distriet To the Jan ary Perm, A.D 
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Javes W. Stevi 
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UNITED STATES OF AMERICA, | 
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?| THE CITY OF QUINCY VS. JAMES W. STEEL. 


pany in the circuit court of Adams county aforesaid is upon the 
siathie pone tended claim of sald COMMpDaAnY against said City, canned for ho 
other, and that the suits brought by said company against thi alder- 
tan aforesaid are to collect dameges from said alderman for their 
refusal to appropriate money and provide for the payment to said 
COMPANY of said pretends d claims ucallst std city and for ho other 
claim. 
Your petitioner would therefore pray to lave said decree vacated 
and set aside, ania that It dav he allowed to come 11) and 
> answer fully the bill herein of said complainant. 
THE CITY OF QUINCY, 
ly its atlornevs, GhO. AL. ANDERSON anp 
CARTER ann GOVERT. 


Exminir “A.” 
STATE OF ILLINOIS, | 


Adans { only, j 
ln the Cirenit Court. To the June Term. A. DD. 1SS8S6 


Tie Quincey Gas Ligur axnp Coke Company, a Corporation Created 
and lUexisting | ride ana by Virtue (>) the Laws oft the State oft 
Li linets, 


Tue Ciry or Ouvisney.a Municipal Corporation of the State of [limers. 


A 
In case. Datnages, S50 000.00. 

Phe clerk of said court will please Issue a summons tn the above- 
entitled cause. returnable as above. direeted to the sheri? of said 
Adams to 

Dy WM. McFADON, 
Atfarney frpy Plaijintit 
fo George Brophy k of said court 
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mi the Case to tts damage il thie stam of Titv thousand dollars, as if 


saves: and have vou then and there this writ. and make return 


hereon mn what manner vou execute the same. 


THE CITY OF QUINCY VS. JAMES W. STEEL. ~? 


Witness George Brophy, clerk of our said circuit court, at Quiney, 
this olst day of Marreh. in the Vear of oul Lord one thousand eight 
hundred and eighty-six 

[SEAL | GhORGE BROPEY, (lees 
Per HIRAM Ro. WHEAT, Deputy 


it) ~xnimir “C’ 


Srate or TLErNors, | 
Adams founty, } 


ln the Cireuit Court. ‘To the June Term, A.D. TSs6 


Tie Quincey Gas Licht axnp Cokr CoMPaNny, a Corporation Created 
and bexisting tl nder the Laws of Illinois. Plomoitif?, 
ae 
Wintniam Bo Sarkwortuy, Atbernr S. Merriam, TaAnnis Swimaen, 
William Byrd, Nathaniel Miller, Samuel Harrop, Philip Kaiser, 
William Schraag, Win. H. Collins, Robert Do Lemley, tLenrs 
Dlomer, and Frederick G. Jansen, Det t- 


Ih) (*iim¢ Damages, SOC 


A i } 1} } - = ‘ j : 
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(5? Exner “ BO 
STATE OF TLLINOTS, | 
dams Can) i, } % 
lr) the Cirenit Court. Vo the June Term, A. DD. TSS6. 
The Quiscy Gas Liagar axnp Coke Company, a Corporation Created 
and Existing under the Laws of Ellimots, Planitil, 
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bier, Nathan e| Niiller. Samuel Harrop, Wore On Schrang, Ie 
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\\ Colgptaecibicd Vol tee stibiptnon Albert ¥ Merrian, Plein Ldecaed, 
Lian Berd, Hlarris Swimmer, Nathaniel Miller, Samuel Pat 
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tio ltogers af to be found in vour county, personally to be and 
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ry it courtoot said Adams county on tl 
_ j | r? \ 1) ist) Tow | tao te ly ‘| lj | i caoljpr? 
Hartise Tb &Q ie rd Monday in the month of June, A.D 
PSN) Td) ttinm\W Tithe tu Ti¢ {, - | oft i i] A ake ( ] i ij 
' eNistihg rheded Virtile of bie V~ 
~ 9] il ’ [ =i == _= Ta) t= <«] 1} ps°¢ thi “tithe 
‘ t| _ ! af ~ _ . a > i \t erli then rick Chpeewe 
EEK, y ‘ | ¢*}'s ? ? t'} » Gua en ty + | ‘ 


(hOKGE BROPTDY. Clerk, 
PTESAM OR. WHEAT, Dept 


THE CITY OF QUINGY Vs. JAMES W 
| and tiled in the clerk s office of - uid court an allidawit in 
port of the foregoing petition fo vacal edorment, Which 


affidavit is in the words and figures following, to wit 


1 fli level sri Suppor ot /’. fy 


STATE OF TLLINOITS. 
Cyuinly Py Lda 


’ ‘ . 
ley tee Uo nited States Circuit Court r the 


b' Fi 


January Perm, 1Ss6 


is WOSTRE! 


Os THE CITY OF QUINCY Vs. JAMES W. STEEL. ~_ 


Company the alleged indebtedness above mentioned and for no 
other reasot. 

This atliant further states that the Quincy Gas Light and Coke 
Company srentioned in each of the above-mentioned cases is the 
same Quincey Gas Licht and Coke Company. 


JONATHAN PARKTILURST. ‘ 


Subseribed and sworn to before me this 24th dav of April, A. lL). 
LSS6. 7 7 7 . ‘ a - 
[SEAL | GEORGE A. ANDERSON, 
Notary Public 


} 


(Indorsed:) Filed April 28, 1886.) J. A. Jones, clerk. 


Afterwards, to wit, on the third dav of May, of the year last afore- 

sald, Came again the plaintiff, by his attorney, and tiled in 

O7 clerk's oftice of said court the affidavits of William MeFad- 

don and Williatn Stetnwedell ino opposition to petition. to 

vacate deeree, which satd athdavits are in words and tigures follow- 
Ing, to wit: 


Affitacit of Wm. McFadon. 


UNITED STATES oF AMERICA, | 
Nouthern District of [lhinois. j 


[In the ( ircult (‘our of the Lo nited States for sala District January 2 
‘Term, A. D. 1SS6. 


J AME “. STEEL. Complamant, ] 
Vs » No. 2142. 
Ciry of} (ol Incy ef ad/.. Detendants | 


SrTate oF ILLINOIS, | 
Adams (aunty, ; mn 


William MeFadon, being tirst duly sworn, on oath saves that he is 
complainant's solicitor in said cause: that about the close of Decen- 
ber, ISSo, argument on demu-rer of said Citv of Quinev to said bill 
as originally drawn and tited herein was had: that caid court, after 
holding the “iltaie under advisement hor awhile, ove rruled ssid ‘le. 


-_ 


mu-rer and gave Citv of Quineyv Jeave to answer said bill by first 
Monday of March, ISS6: that about or Mast perio to that time coun- 


, ar Cite + | - meet : ’ 
sel for City of Quinev asked complainant’s said counsel to set in said 


, . ’ 
tif . ‘ ‘' ‘ +f) +) ’ ‘? ° . j 
Dili eertarn additional matters to those theremm them con- 
Hs f +} Be : 
‘7? = . s¥4 sv'sgs ivy @ y.* ’ _— . 
) tinea as facts, thev agreeiny to abies ner demurrer i? cotm- 
’ a ’ ' ; , % ' 
’ 1? APT tas adBig ' ri , ‘? e } ’ ‘ " ' ‘ ' 
Piathant Would so de iaf etter faving entiied the attention 


- a , ’ 
of the court to suld thew matter, the said new matter Was Insert d It) 


~ ll as thonel . “ie ! bof 

said bill as mough orimginallv contained therem: and said City of 

() ? . } ] ' ; , 
° ] " ‘ ,. ‘ 

CUInes did ti CTen pon, as a] (rt of sald agreetuent, abide its siya 


demure rin sal compre and perias CT) ci pol ee | Ta) thie Stipere tryes ¢ ‘our a] 
“a” . A 
the | lite] States ° atpel =i) ath) 


been made at- acted on as afore said. with what lr une: rstands Was 


" . , 
sat . ; ; ® @8- ‘ ta 
rit tdiststs that the avgreements having 


THE CITY OF GQUING) 


the intention of partie sto get the cas 
prredine Court of the United States 


ws. JAMES W 


sania at re 


opened, and defendant, City of CPUTNEV, be ablowe 


Ath iit further saves that between thr firmed filine 


plaint heretn and the date of the | 
City of Quineyv’s petition as broug 


Subseribed and sworn to betore 
ISS. 
sR AL. | 
Notary Publi iti 


(Indorsed:) Filed May 5, Iss¢ 
uo Atidavit of W 


[NITED STATES oF AMERICA. 
Nouthern District ‘at LLapecres 


In the Chreuit Court of the Unite 
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mritmerite of thie 
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WILLIAM Mel 


mie thits «of Pthy day 


(i) mead 
trial for Adam 
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“Little | 
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Javues W STEEL, Complainant | 


CITY OF QUINGY ef al 


STATE OF ILLINOIS, | 

Adams (County, Sy 

William Steinwedell, bee tirst 
Is, ane for more than twenty-five 
and resident of Quinev, Adam 
hhiah of thie Prpecadices Couitaitt 


. , 
‘ . , . 
Quinev Gas Light and Coke 


and the dst dav of February. ‘>> 


“eainist Citv of Gduimnev Would tn 
provided no suit Was brought t 
company against said itv of @ 
with) the «clautes W time. Wane 
- necrued : that about the close of 
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suit of etCel Pista peren qele 
a . , | 
que canned finvedinige that seared « peek 


said City of Quinev, and to 
Stuttites of Jimpitationes. tie clireects 
Hhiadtlin TT the cireuit court of Achan 


COMPANY nied ecrea. dpsed sisal 


mons so directed was tiled and issu 


WILLIAM STEINWEDELI 


wotat Nova 
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) thy, 
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whit 


ff 
on agreed facts befor 


reti 


“TEEI 


y 7 
tiled prot 3 
' +) ! 
ented bb 
Prpeetil oti 


Privis ti 
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dollars (SO.000) of elaim would be. but for the brineinge of 
plainant’s bill, barred by limitatie 
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JASPER 
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yt THE CITY OF QUISCY Vs. JAMES W. STEEL. 


Subsertbed and sworn to before the undersigned, a notary public 
inoand for said Adams COUnTY, Lilineors, this Oh day ot April, A. 
[). TSS6. 

fska.] ° GEORGE F. JASPER, 
Notarnu Public. 


(ladorsed:) Filed May 3. 18865. J.A. Jones. clerk. 


And afterwards, to wit, on said third dav of May, in the January 
term of said court. in the vear last aforesaid, the following further 


proceedings Were licaed an sited Court ih said Ciallse anid entered of 


lt cord. ti) \W 1] 
TI (Jrilere Odverru hing Motion frry’ it hearing. 


James W. STEEI 


a at In Chancery. 
bw Qerney and The Quiney Gas Ligut 


ND COKE COMPANY. 


. 

oe 
— 

— 
—s 

— 
— 
~ 


And now, on this ord dav of May, 1886, come again the parties, 
by therr counsel, and submit to the court the motion of the detend- 
ant, The City of Quiney, to vacate the decree heretofore entered by 
thix court.and for leave to said citv to answer the complatmants 


Bat } ; i on one : : — eat , ; : 
beta ahd the court, having at rd wna considered sila Prievcdaodh cidaad 
] i}, , nadl ] ’ i } . ; } : ° ey ‘ 

being sufficiently advised in the premises, doth order and deeree that 


Now, afterwards, to wit, on the twenty-fourth dav of Mav. in the 
Jean miryv tern oft Salad court hi tliee Ver ast aforesatd, the following 
frorttye " pers s*e% il}ics We're crete Tea IT) <ried court T sila] (stile Lied 


Chtered of record, to wit 


hae — 


ee 


THE CITY OF QUINCY Vs. JAMES W. STEEI | 


hundred dollars, conditioned as the law directs. said bond and 
Security to Le approved by thi court ania sepeonts rea “alia tile ‘| Within 
thirty clavs from: this dat 


Afterwards, to wit, on said twenty-fourth dav of May. of the vear 
last afore sald, Came again ‘The ¢ Itviol GQuiney, DV Hs atlorieys 
rp: anid filed in the elerk’s office of satd court it< bond on appeal 
herein, which said bond on appeal, togetl 
court approving sited bond. is bhi thie words cabiedh figruure berlbigowitict, te 
Wil 
Appeal Bow 
[NITED STATES OF AMERICA. 
Southern Jiistrict tal Illinwis. | 


January ‘Perm. \ |) PSSe) 


JAMES W. Stree! 
rs 
(iry op Quiney and ‘Tir (Quincy Geas Liadit ann Cons 
( OMPANyY : 


Appeal 


Know all men by three Preselits tliat we 
Jonathan Parkhurst, Hlarnmis Swimmer, ko PL. Osborn, J. Bosh 
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are held and firmilv bound unto the above-natmed datie.s W. Steel 
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THE CITY OF QUINCY VS. JAMES W. STEEL. 


[nited States, then this obligation to he void ‘ otherwise to remain 
in full foree aud virtue. 
[Senlof City of Y Pines 

JONATHAN: PARKHURST, Mayor. 
THEO. TLERR, (omptrolle P. 
JONATHAN PARKHURST. [sean 
HARRIS SWIMMER. SEAL. 
i. HH. OSBORN, SEAL. 
J. B. SHANGE. SEAL. 


Approved, 
Ss. WH. TREAT, U.S. Judge. 


(Liidorsed iled May 24. LSS. i A. Jones, clerk. 


i? Order App ‘Oeing Appeal Bond 


James W. STEEI | 
1 | , 
ae | co ; ln Chancery. 
hain Crry or Quincy [and] Tar Qeixcy Gas Ligue | 
ND CokE COMPANY. 


Now, on this day again came The City of Quiney, defendant in 
thie above-entitled CAUSC, and per sents and tiles iN this eourt and 
cause its appeal bond in said cause, which being seen by the court, 
and the court having considered the same and examined nite the 
sufliciences of the sureties to said bond, here by approves the same. 


(vrtincate of f Py 


UNITED STATES OF AMERICA, 
Nouthern District of Ulinois. ‘tes 

LJ. A. Jones, clerk of the circuit court of the United States im 

and for the southern district of Hlinois, do hereby certify 

V4 that the foregoing is a true and complete copy of all the 

papers filed and proceedings thereon had in a certain cause 

wre rein James W. Ste - complainant ania The ¢ Itt ol Part iteay and 

The Quiney Gas Light and Coke Company are defendants, as truly 

ane completely as the “dtr appear oy hile and record in) ny sitll 
ottics | 

In witness whereof [have hereunto set my hand and seal of said 

court, at Springtield, in said distriet, this fourteenth dav of July, in 

thie veur of our Lord cotie thousand elolit hundred ana elahty-six, 

amd of our Independence the one hundred and eleventh vear 


7 : . 
| ~ ‘ ‘ ‘ ‘ i ‘ 3 | . . ‘ ~ , ‘ - ‘ . . ‘ ~ *) , | 7 _* | 
i ; 


J. A. JONES. Clerk. 


‘i Appellants Assig peeaul ot errors 


Tuk Crry or Quincey Clmipleaded with The Quines 
Gras Light and Coke Compan: | 
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a 

= 

. 

— 

oe 
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James Wo Steer, Apoyo ble 


Appeal trom the crreuit court of the United States tor the souther 
s district of TP} lime. 


And now comes Phe City of CUTE, apepe Hant freremi, bv its attor 


. 
hevs, and savs that in the record and proceedings aforesatrd of thy 
said cirreuit court of the United States mn said eanse there is manifest 
error in this, to wit 

lL. The said errenit court erred in overruling the demurrer of thy 
(itv of Quiney to the complainants bill of complairut on said ean. 

” The said eireuit court erred on satd eause in finding theren 
Valid clajm in faver of said Prine v leas 3 byt and Cloke Conipan 
tor the sum of (S7.000.04) seven thousand six luomdred sod minet 
rely dollars and “Int vV-fotur eermts chine (etl Niarel ist \ |) ISS] 
and in giving decree and judgement qeainest leitv for the same 

>. Lhe sed crrenit: court erred in Vinge ppterest biel st2EN 
of S|). OU O4 from the Obst dav of Marel. ISSL. and on civing cheer 

sania acdortan nt aewedtist said city tor the same 
. re. ' ‘Thi sitle) CITCUIE Court erred sitled cuatlse 
therem a Valid clam in faver of sa PO otiibiev Ce Br ot ai 
Coke Compainn for the stm of (SPV. 1Ob.2200) twelve thousand on 
litaniedye ania “INTV-Jeotll dollars brie twent q’evhut=. ehtler en} Noea 
sist, Al DD). TSS2. and J beans her} : 
CIV Tor the sate 
> Lhe sar erreuit urt erred ) pd sun of 
» | if Md fret thie ist bas cr] Nba Iss : rye : ine 
and indgment agaist the said sv ft Trae Tike 
(6. The said cireuit court er is , 
Valid Claim in favor of » BY. ys fone f pei 
for the further sum of CSO. 6 nedre 
lars and SIXtV-sIXN celts, due « tlie f Nosat 1. 2D. DSS 
anid in giving deere brid punedget 1 <t said city for tl 
. 7. The said clreuit: court err , * interest on anid « 

| 

of SOC) frome the ob-t da | 1. 2» ISSS Bima 


; ° + 
ThELALE oa ‘ 7 
lhedertnent AGAINST Sila 


Purrer 


. >= ~]°. 4) 


oy | Pbk CLLY OF QUINCY Vs. JAMES W. STEEI ) 


plainant’s bill of complaint, and tn not dismissing said bill for want 
of jurisdiction of said cireuit court, 

lO. The said circuit court erred in not sustaining the said demur- 
rer to said complainant's bill of complaint, and in rendering the 
decree and judgment which said court did render in said cause. 


11. The said circuit court erred in not dismissing said complain- 
ant’s bill of complaint, and in not rendering a judgment and decree 
in said cause for the defendant, the said city of Quincey, for costs of > 
sald suit. 7 y 

12. The said cireuit court erred in ordering in said cause the said 
city of Quincy to annually appropriate at the time of making tts 
annual appropriation and annually to pay over to the Quiney Gas i 
Luighit and Coke Company, ipod sald judgment, any surplus of rev- | 
ehues and come left at the end of any fiscal Vear atter paving its 
necessary current expenses of such fiscal vear and after providing 

for any Judgments now In force against said city of Quiney, 
St) ana 11) and by said order tid de ree confining such hecessary 
current expenses to those necessarily incurred in conducting 
the government and affairs of said city when administered upon as 
economical a basis as possible. 


Io. The said circuit court erred in overruling the petition and 
motion of said City of Quiney to set aside said decree and judgment 
and for permission to answer said bill of complaint 


« 
- 


l4. The satd cireuit court erred in the foregoing errors by decree- 
Ing and rendering judgments for said Quinev Gas Light and Coke 
~thint sald decree and judg- 
t, 


4 
Company,and the said ¢ ‘ITN OLG urine Vyperas 
mT nmatielit. anal thrat sittc 


’ 7 


Pikevnal may be reversed, annulled, and beld 

citv of Quinev mav be released from: said deerce and judgment and 

ost by reason thereof 

by GEORGE AL ANDERSON & 
CARTER & GOVETT, 

Attorneys & Solicitors for A py ant, The (ity of (duiney 

L. H. BERGER, 


f if; Alto: iin fray’ hig (afi ‘af (Pirin fi 


; / 


‘} 4 
r stored TO all things It dbtts 


S| UN'TED STATES OF AMERICA, ss 


To Jaties \\V Stee! die thy Cduihev facts Loaolit ania (okKe Comheany. 
: . ‘ . 


(sreetineg 


r . } a 4 ’ " . ' ; . 
You are hereby cited and adtmontshed to be and Hppear ata Su- 
’ , ’ . a. © 
prretiy Court of the United States to by holeben ul Washing 
? 
‘ 


thre mictaut ys Vion mai ci C derfartes r type 34 purstlant fey ‘ati apepvecaal praved 
. ‘ . , , . ‘ ' . 
In the office of the clerk of the elrenit court of the Un 


Laon) eon) 


’ 
Ite«? States Jor 


' 
the southern distriet of Hlinois, in a certain cause wherein James 
W. Steel is complainant and The City of Quinev and The Quinev 
(ras Light and Coke Company are detened ints, to show cause, if anv 
thie rt be. wis thie eden ree? 12) ti ee sri] satety | Parea\e hy the Ssadel City 
. _° . 4 : ee, : : 
of Quinev should not be corrected, and speedy justice should not 
| 


be done to the parties in that 


QUINCY Vs 


Wittiess Tlon. s. TE. I Treat |, district yudge of the United States 
the southern district of Tilimots, at Springtield, in said) distriet, this 


twenty-fourth dca cit May, bun sothae 
our Pidependence the Llborh Veal 


I Endorsed City of Quinney 


"> 


I waive service of thi 


Within cut 


The Quine dias Light & Coke Comp 


of the within citation this 2sth das 


TH QUINCY 


[NITED STATES OF 
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\Mkde A 


‘ , . 7 
Southern [district cif / 


fu the Cireuit Court of the 


THe Crry or Quiney, 


Lonited St, 


iy Perm, 
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}" i} still be submitted to the Supres 
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endorsed qo?) Cave 
of Quinney, ay 
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James W. Steel ef 
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IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


—_—_— <> -—- 


October Term, A. D. 1886. 


—_— —— 4. 


THE CITY OF QUINCY, Impleaded with 
THE QUINCY GAS LIGHT AND 


COKE COMPANY, 


JAMES W. STEEL, 


Appellant. 


4 I ppeliec. 


—-- <> --- 


On appeal from the Circuit Court of the United States, for 


the Southern District of Illinois. 


> 


\ 
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' 
) 


No. 1250. 


GEORGE A. ANDERSON, 
YOSEPH N. CARTER, 
WILLIAM H. GOVERT, 


Counsel and Solicitors tor Appellant, the City of Quincy, 


LH. BERGER, 
City Attorney tor the City of Quincy. 
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IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


- oe 


October Term, A. D. 1886. 


THE CITY OF QUINCY, Impleaded with 
THE QUINCY GAS LIGHT AND 
COKE COMPANY, 

lppella ne. 
JAMES W. STEEL, | 
| lp pellec 


2. ' ’ ‘ ee — 
On appeal from the Circuit Court of the United States, for 


the Southern District a! Lilinors. 


STATEMENT OF THE CASE. 

()n the rStm dav ot August, A. 1) ISSs, James W. Steele, the 
appellee, tiled a bill in the lower court, making the City of 
Quincy, appellant, and the Quincy Gas Light and Coke Com- 
pany defendants thereto. 

The bill alleges that the said Steele is a resident of the State 
of Alabama and is a stockholder in the said Gas Light and 


Coke Company; that the said City of Quincy is a municipa’ 


corporation ot the State ot Illinois, with a special charter of its 


own, made up of sundry acts of the Legislature of said State, 
which said acts are public laws of the said State of [lhnois; that 
under its said charter the city counct! of the said City of Quincy 
had power to provide tor lighting the streets and erecting lamp 
posts, and to appropriate money and provide for the payment 
ot the debt and expenses ot the City: that the said Quincy Gas 
Light and Coke Company is a corporation, created and existing 
by and under the laws ot the State of Illinois, and 1s located at 
the City of Quincy, in said State; that the said Gas Company 
was incorporated by an act ot the General Assembly of said 
State in torce Feb. [2, 155 3, and was empowered by said act 
of incorporation to manatacture and sell gas tor the purpose ot 
lhohting said City of Quincy, its streets and buildings, etc.; that 
the said City of Quincy and the Quincy Gas Light and Coke 
Company atoresaid, on the ryth day of February, 1877, entered 
into a contract, properly signed and executed by their respective 
otlicers, by which said Quincy Gas Light and Coke Company 
was to turnish gas, light, clean and repair the public lamps in 
sud City, at the rate of $30 per annum tor each lamp, which said 
sum the said Citv of Quincy agreed to pav in monthly install- 
ments; that this contract was authorized by the charter of said 


Company. 


That when this said contract was entered into by said par- 
ties a prior contract, executed in the vear 1853, and running 
until May 16, 1878, was existing between them for the lighting 
of the streets of said City; that at the time of the making of 
the contract of 1577 aforesaid, and down to the spring of 1884, 
the said City had a fiscal year of its own, that in each fiscal year 
the said City had an income and revenue of its own for such 
tiscal year, and that its city councils have at the commencement 
ot such fiscal year made appropriations annually ot the income 


and revenues ot said City tor each vear. 


That said Quincy Gas Light and Coke Company during the 
fiscal year ending March 31, 1SSr, turnished gas tor, lighted, 
extinguished, cleaned and repaired 726 public lamps ot said City 
located upon its streets; that said Company furnished gas for, 


etc., the same number of lamps during the tiscal vear ending 


%, 


%, 


March 31, 1882, and so continued down to November 1, 1882; 
that on said rst cay ot November, rSs2, said Ci TEDPYUEDN ceased 
hghting said lamps because of the default on the part of said 
City to pertorm the agreements ot said contract by it to be per- 
formed, and that up to said November 1, 1882, said Company 


, ie 3 | 
faithtully perlormed allits agreements and obieations. 
— 


Th : & iia City, during the tis i) Year enaing Nour imiret.> 
appropriated for cats bis crcl pualed TOs id (om perry t} eo stim of 
Sr S.0 Mm), leaving the sum of y 7 of py) } cilie’ the salad 4 OMpany, 
Upon the basis of the Contract afores TGP for the lust tour or tive 
months ot said fiscal vear, for the payment of which no pro- 


, 


Vision was made by the City. 


Dhaiat qduring the fscal veat qorpaainygr Mareh 31 PAsZ aid (C om- 
pany Was entitied to receive from Hd City on the basis of said 
: , 
contract the sum of 322,164.20, but that said City approy ed 
t, if by) . ’ ' ’ i 4 ’ ’ ’ ’ ] 
(j! is i>] ital Pe | » : ' i? j titi 53° é rs a ! situ’ 
Mmscai Vear the stim of: SS bpeore 
rete ‘ a I . 
Phat Irom the ciose of said tiscal Veat crvalinds \I | Pe faa P- 


gaown to November r, 1352, said (sas Chom pan Vas entitied to 
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to $2.25 per thousand cubic teet, and that said reduction was 
made on the faith of said contract. 


That said ettv had sufficient revenue at the end ot the fiscal 


year ending March 31, 1881, to have paid all of its current ex- 


penses, but that the council of said city refused to audit or 


approve the bills rendered by said Company and permitted its 


revenues to be paid out to others, over whom, as complainant 

believes, said Company's bills should have had priority. r’ 
That during the fiscal vear ending March 31, 1882, the said 

City of Quincy paid all ot its current expenses except those tor 

gas and water; that the last named expenses were incurred un- - 

a contract of earlier date than the contracts for any other expense 

of said citv; that atter paying all the current expenses ot said 


- 
, 


‘itv during said fiscal vear, except said gas and water bil 
there remained suthicient monevs to have paid said bills, but the 
city council of said City allowed or sutlered a large amount of 


ts revenue, not less than 15,040.00, tor said tiscai vear to be 


taken from it because of tts tailure to appropriate the same tor 


— we 


the payment ot the Company's demands upon mandamus pro- 
ceedings instituted in a court ot Competent jurisdiction upon 


certain judgments against said City on over-due citv bonds. 


That down to the rst day of November, 1882, ot the fiscal 
year ending March 31, 1853, the said City ot Quinev paid all 
of its current expenses except those for gas aod water; thar these 
last named expenses were incurred under a contract ot earher 
date than the contract for any other expense ot said City; that al- 
ter paving all the current expenses of said City, during said last 
named fiscal vear, except said gas and water bills, there re- 


_ 


mained suthecrent revenues ot said City to have paid the balance 


of said bills remaining unpaid, but the citv council ‘of said City A. 


refused to audit the bills of said Gas Company except the amount 


so paid, and allowed a large amount ot its revenue, not less than 


$15,640.00, tor said tiscal year to be taken from it upon man- 


damus proceedings instituted upon certain judgments in a court 


~ 


of competent jurisdiction against said City on over-due = city 


bonds. 


, 


lithe times above mentioned said Citv had an 


Phat during a 


ordinance the 4th and sth sections of which are as follows: 


-? an 


i a 


9 
v 
a 


“SEC. 4. It shall be the comptrolier’s duty to examine, adjust, 
and audit all accounts, claims, and demands tor or against the 
City, and no money shail be drawn trom the treasury or paid 
by the City to any person or persons unless the balance due or 
pavable be tirst setded and adjusted by the comptroller, and tor 
the purpose of ascertaining the true state of any balance or bal- 
ances SO due he ryt \ require the PCcrson OF Persons presentings 
Claims against the City to make oath or atlirmation betore the 
WiavVor or such other othice: as mav De qualitied tor dioinister 


. " . 
oaths as to the correctness ot such claims. 


. . : on ’ . . } , , , : . . P 
ae >: All money found to be (ue and pavabdie DY the 
, 1} : ‘7 ‘ \ " 
COMM O: erto any person OT PDCTSOns sh tii he agrawn for Dy sata 
COMP LrOHer alter the S.1lhie has ce"e’r) reported to the qty CC oun- 


cil and approved by Warrant on the treasurer, Whict uli OM 


Is 


. ’ ' e ‘ 
cOuntersigned DY the mavor. Aaid warrant shail state the pats 


ticular fund or appre 


priation to which the same is charceable 


. , ’ 


and the person to Whom pavabie, and shall Contorm 


, , 7 
. " se »? is . ‘ . oo . . 
tO Lilie vouchers heretotore c EVV 7) COT) Lrde’ CTL re’aisSUrer., andl we 


. ’ , : 
money shall be drawn trom the treasury except on the warrant 
olthe comptroiier drawn as atoresaid 
, = ' "# P ‘ ; e , 
Paat ata rewular meeting oft City Counen of said City of 


| ae : 
eo ; P ¢4? ".. ‘ ‘ . , . . 
(Quincy held May roth mSSr, withou He CONSENT, agreement o1 


‘ 
oe 
. 

. 
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acquiesence of said Quincy G 
i 

said city council voted to annul and terminate th Sl contract 

bet ween the Said City and the the Sa cd Clompanyv. and girected 

|. kK. Webster its then mavor to so notify the said CJuinceyv Gsas 


Light and Coke Company of such action and that the said may- 


or did on the 11th day of! NI iV ISS! notified said Company that 


the City of (Quincey had, by a vote of its citv council, decided to 


terminate the contract above mentioned. 
Ty " ah se I - me " : ¢ } e ‘ +} » @esz . . +} ’ ‘ ’ 
‘aie Phi furthet cl iit res bal «i ei jit di tile’ T).i kw pA ri &.t.ti 
contract cy! S77 thie’ Sila 4 t\ Cs] (Quin 4 mad qpiyos? sPyci reyes wana 
unpaid its certain city bonds exceeding in amount the principa 
sum Of sixteen hundred thousand | S1,.000,000.00) Goliars and that 
said bonds constituted an indebtedness of said City of Quincy, 
at said gate of the m Sit be S41qg IaAst named cont! of sixnteer 

a] , , . " " ‘ 

hundred thousand §S1.000,000.00 ‘Gollarsand that sa rails ever 
since the date of said contract, have been and « ie oou'stand 


iag and unpaid; that the last assessment tor State and county 
taxes made prior to the date of said contract was made during, 
or about the month of May A. D. 1876; that the aggregate val- 
ne of all the taxable property within the corporate limits of said 


City of Quincy, as ascertained by the assessment last aforesaid, 


was about, and not to exceed, six million (50,000,000 00) dollars, 


and that annually, since said assessment of May A. D. 1876 was 
made, assessments have been made of the taxable property with- Fi 
in the corporate limits of the said City ot Quincy for State and 
county taxes, and that by each annual assessment last aforesaid 
the aggregate value of the taxable property within the limits oft 
said City of Quincy was made less than six million (S0,000,000.00 | 
dollars. 

The bill further alleges that the said complainant Steele ts a 
stockholder of said Quincy Gas Light and Coke Company, and 
had been tor tour vears preceding the bringing of this suit, and 
believing said Company Sad al just claim recoverable In the 
courts by some suit, he had endeavored to induce the board of 
directors of said Company to institute the proper sults to recov- 
er said claims against the City: that not having succeeded in tn- 


_ 


ducing said directors to bring said suits, on the rst day of Aug- 
ust rSSs he caused to be addressed to them a communication in 


writing directing and requiring them to resolve at once to bring 


—— G&G & - 


prope sulisS In the name of the sald Company against said AX ity 


‘ ‘ . . " . - ‘ . , 
to recover the sald Claims: that the board of directors ot said 


. , ‘ _— — ss sen? : + + ; ; : 
Coomnpnany as COMMDIAMANL Is PNOrmed ane believes. laid said com- 
. " '+ . . » * be Fate ** } ' ‘; ssa * . ’ = 
MuUNwWallon OT) Live adie, imi retused to LeeTee (OO COMPS with the ' 


nerein Containe 


thereon at a leva 
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shall recover 09 a y 
such services are 


To this bill the said U'1ty 


ry ’ . " ‘ , 
Phe demurrer is both general 


| he rounds stated are: 
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predate pierimil, Taen 


hldi sive 
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nlammt that said complainar 


praved. 
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to maintain this suit, 


to the interest of the corpora 
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by the comp! “nant as a stockholder in the 

and Coke Company, a corportion, against s: 
said City of Quincy, another purty, founded 
Which may properly be asserted by the corp 
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7th. That complainant’s bill does not allege that his suit ts 


not a collusive one toconter on acourt of the United States jur- 


isdiction ot a case of which it would not otherwise have cogni- 


ZANCEe. 


Sth. That complainant’s said bill does not set forth with par- 


ticularity the efforts of the complainant to secure such action as 
he desired on the part of managing directors, nor on the part of 


the shareholders, and his cause of tailure to obtain such action. f 


oth. That it there be any remedy upon the alleged cause ot 
action set out in complainant’s bill itis by action at law and not 
In equity. 

roth. That complainant’s said bill shows that this defendant, 
The City ot Quincy, is a mnnicipal corperation, and prays tor an 


answer and discovery under oath, but does not make any city 


ot the matters soughtto be discovered and stated in the answer, 
a party so that such answer and discoverv under oath may be 


made. 


oflicer, agent or any other person having knowledge or custody gy 


ith. The complainant’s said bill is detective and insufficient 
because it does not make the several directors of the detendant, 
The Quincy Gas Light and Coke Company, parties defendant 
to said bili. 


. . 


r2th Phat the city. bein indebted at the time oft manne 


of the contract, and at the time the dheged indebtedness was 

mcurred, and at all times since then. In e Xcess Of the constitu. 
| ; > epost es +} roal he] . 

onal amitol tive Per cenfim on the valueot ail the taxable prop- 


® bate 7 nae — «a @ a . 2% ] 
eri WiILtITt) TLS if OT} COT cd it L1T1)1 ‘ar ads ascert ined Ly\ the Last <SSCUSS- 


ment lor state and County tanes, ce uld not create the alleged 


, . . s* . 
ne cCciuUVvy avdidine its 
. | 


rave Judgment against said city tor the sum praved 


. ‘>. » + , ° . » 7% . “* > ‘ } . } 
for on the basis of the contract price, with interest thereon at 


the rate Of O per cent per annum, irom the time ot the demand. 


is a } - } . ’ , . 
At erwards, and at the same term of Court, the said City 
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ment and for leave to answer the bill, showing that the said 
Quincy Gas Light and Coke Company had brought suits in 
its own name in the Circuit Court of Adams county, Ilinois, 
against said City to recover the same alleged indebtedness, 


The Court overruled this motion and allowed this appeal, 


The CAUSE Is now here tor review on the appeal ot the City 
of Quincy. 


APPELLANT'S ASSIGNMENT OF ERRORS. 


Afterwards, to-wit: On the second Monday ot October in 
the same term, before Justice of the Supreme Court ot the 
United States, at the Capitol, in the City of Washington, comes 
the said City of Quincy, appellant, by its attorneys, and says: 
that in the records and proceedings of the said Circuit Court 


atoresaid, there Is manifest error in this, to-wit: 


rst. The said Circuit Court erred in overruling the de- 
murrer ot the City of (Quins VY io the ¢ mplainant’s hyill of com- 


plaint in said cause. 


2d. The said Circuit Court erred in said cause in tinding 
therein a valid claim in tavor of said Quincey Gas Light and 
Coke Company tor the sum of (97,699.04) seven thousand six 
hundred and ninety-nine dollars and sixty-four cents, due on 
March zIst, A. 1). rar, and in privirigr decree and judgement 


7 ‘ Fo . ’ . 
against satd City for the same. 


3d. The said Circuit Court erred in allowing interest) on 
said sum of 37099.04 from the ee dav ot March rSSro and in 


gvivingr Gecree ab i yudigmMent against suid City tor the same. 


ath. The Circuit Court erred in said cause in tinding therein 
a valid claim in favor of said Gas Light and Coke Company 
for the sum of (S12,1¢ 1.20), tWeive thousand one hundred and 
sixty-four doilars and tIwenty cents, Gue On Nar hy 2 cSt. A. I). 
rSS2, and in giving decree and judgment against said Cry tor 


the same. 


, . 7 . . , 
sth. Phe said Circuit Court erred in allow ner wterest on 
Said sum Of Df2,104.20 trom the jist Gay ol March Pss2, and 


~ 


in privinngr decree and 1daument against said City tor the same 


IQ 


6th. The said Circuit Court erred in said cause in finding 
cherein a valid claim in tavor of said Quincy Gas Light and 
Coke Company for the further sum of ($9,909.66) nine thousand 
nine hundred and nine dollars and sixty six cents due on the 31st 
day ot March A. D. 1883, and in giving a decree and judgment 
against said City tor the same. 

7th. The said Circuit Court erred in allowing interest on the 
said sum of $9,909 66, from the 31st day of March A. D. 1883 
and in giving judgment ayainst said City for the same. 

Sth. ‘Thesaid Circuit Court erred in decreeing judgment upon 
complainant’s bill of complaint against said City in tavor of said 
Quincy Gas Light and Coke Company for the sum ot ($36,116. 
21) thirty six thousand one hundred and sixteen dollars and 


twenty one cents. 

goth. The said Circuit Court erred in not sustaining the de- 
murrer of said defendant, the City of Quincy, to the complain- 
ant’s bill ot complainant, and in not dismissing said bill tor want 
of jurisdiction ot said Circuit Court. 


roth. The said Circuit Court erred in not sustaining the said 


demurrer to said complainant’s bill of complaint and in render- 


ing the decree and judgment which said Court did render in 


said cause. 


trth. Thesaid Circuit Court erred in not dismissing said com- 


plainant’s bill of complaint, and in not rendering a judgment and 


decree in said cause tor the detendant, the said City of Quincy, 


tor costs of said suit. 


r2th. The said Circuit Court erred in ordering. in said cause 
a“ s 


the said City of Quincy to annually appropriate at the time of 


making its annual appropriation and annually to pay over to the 


Quincy Gas Light and Coke Company, upon said judgment, 


any surplus revenues and income lett at. the end of any fiscal 


vear after paving its necessary current expenses of such fiscal 


vear and atter providing tor any judgments now in force against 


said City of Quincy, and in and by said order and decree con- 


fining such necessary current expenses to those necessarily in- 


curred in conducting the government and affairs of said City 


vhen administered upon as economical a basis as possible. 


I! 


13th. The said Circult Court erred in overruling the petition 
and motion .ot said City of Quincy to set aside said decree and 


judgment and for permission to answer said bill of complainant. 


14th. The said Circuit Court erred in the foregoing errors by 
decreeing and rendering judgment tor said Quincy Gas Light 
and Coke Company; and the said City of Quincey prays chat said 
decree and judgment may be reversed, annulled and held tor 
naught, and that said City of Quincy may be released trom said 
decree and judgment and restored to all things it has lost by 
reason thereot. 


hy GhORGE A. ANDERSON, 
FOSEPH NL. CARTER, 
WILLIAM HH. GOVERT, 


Connse/ and Sol lors ror . lppellant, the ( uty of Duin f 


LHe BERGER, 


(ity Allorney tor the City of Quincy. 


BRIEF AND ARGUMENT. 


The questions to be discussed here are those raised bv the 


demurrer, and are: 


1. Hlas the complainant made such a case as entitles him to 
sue in a court of equity: 


’ ‘ , : . . ‘ ® ‘ 
Be ilas the Compiainant shown suth, wnt facts to entitle him 


‘ = -_ , ’ ’ , 
to sue as a stockholder tor an alleged debt due the « oporation: 


a It he has, should he not have made the several! directors 


of the corporation parties to the billr 

4. Is the complainant entitled to discovery and an answer, 
under oath, setting forth certain records entirely in the custody 
of an othcer of the municipality, without making such officer a 
party detendant: 


5. Could the « ny, being indeDted at the time of the making 


SN As ifje 


of the contract and at the time the alleged indebtedness 


, 1! . ‘oc : . ¢ e* ; _* " } . ‘ 
curred, and at all times since the nm excess olf the constitutional 


limit of five per centum on the value of all the taxable ny 


eo? 
very \ 


within its corporate limits, create the alleged debt or liability 


sued tor? 


6. Even if the contract or a reasonable price for the gas and 
service of the Company be construed as a claim ot some kind 
existing against the City without being a debt, could interest 
upon the same be allowed without creating such a debt as ts 
forbidden by the constitution: 

7. Could the alleged non-feasance of the city council, in not 
making provision tor the payment of the alleged indebtedness 


as tor Current expenses, so change the form and cause of action 
as to render the city liable notwithstanding the indebtedness 1s 
prohibited by the constitution of the state: 

S. Hlad the court the power to decree that the city 
should pay said claim out of its future revenues; or to limit the 
administration of the affairs of said city, in its current annual 
expenses, to a basis of economy tixed by the court, to the end 
that sufficient revenues should accumulate to satisfy said judg- 
ment or decree: 


I. 


It is well established that equity ought not to be invoked un- 


less it appears that a court of law can not give a_ sufficient 
remedy. 

In the present case suit was brought tor gas furnished to the | 
city under a written contract. Here we have all the elements 
of an action at law. A contract, n form, properly CXC uted, 
services rendered and goods turnished under, and according to 
the terms, of the contract. demand made tor amount claimed 
under the contract, and neglect to pay—a pure case of assump- 
sit. Yet, with all these tacts appearing from every page of the 
complainant's bill he turns his back upon the proper torum, a 
court of law, and enters a court of equity. His excuse for 
bringing the suit in the federal court and upon the equity side ts 
probably his desire to get away from the state courts, where the 
power ot the city to create indebtedness of the kind here sued 


for had already been passed upon. 


From the bill it appears that if any cause of action exists, by 


reason of the matters therein contained, such cause of action is 


ty 


in favor of the Gas Company cx/y and should be brought by 


an action at law in the local courts. 
Before the complainant is entitled to sue in a court of equity 
in his own name as a stockholder, he must show that the di- 
rectors of the corporation have been guilty of fraud. 
Dodye Vv. Woolsey, is Llow., 343 34 }- 
Hawes vs. Oakland, 14 Otto (104 U.S.) geo 
Detroit vs. Dean, 16 Otto (106 UL S.), $37. 
Or he must bring himself within the rules of this court, 


Rule 94 of Rules ot Practice for Courts of Equity of the 
United States. 


This jeads us to the next question, 
II. 


Has the complainant shown sufficient tacts to entitle him to 
sue as a stockholder for an alleged debt of the corporation? 


He states: “That your orator has at different times en- 
“deavored to induce the board of directors of said company to 
institute a suit cr suits to recover the = said claim 
“against said City; that vour orator now is, and tor 
“more than four years last’ past has been, a_ stock- 
“holder in said company; that he now has, and during the 
“entire period last aforesaid has had, seventy-five shares of the 
“capital stock of said company, that said last named endeavors 
“have been made while your erator was said stockholder: 
“that so far and up to now, your orator has not succeeded in 
“nersuading said directors to institute (sult) as aforesaid: that 
“vour orator, on August Ist, S85, caused to be addressed 
“to said board a communication in writing Girecting and re- 
“quiring said board to resolve at om e mstitute sult against sand 
“Ciry of Quincy, in the name of said company, in’ such court 
“or courts as Were proper for the recovery of said claim: that 
“said board of directors laid said Commumecation upon the 
“table, as vour orator 1s int rmed and be lierVe s. and theretore <o 
“states, and refused to agree to comply with the request therein 
“contained: that whatever claims said Company has by reason 


“of the matters and things above alleged wall be) barred i 
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“considerable part betore a meeting of the stockholders of said 
“Company will occur; that a part of said claims either has or 
“is about to be barred by the statute of limitations; that 
“further delay in bringing suit will result in a part of said claims 
“being barred by the statute of limitations, and that this suit 
“is brought in good taith, and for the collection and to compel 
“the collection of what your orator believes to be a meriterious 
“claim.” 


Rule 94 of the Rules of Practice, prescribed by this Court 
for Courts of Equity, of the United States, is as tollows: 


“Every bill brought by one or more stockholders in a corpora- 
tion, against the corporation and other parties, founded on rights 
which may properly be asserted by the corporation, must be 
verified by oath, and must contain an allegation that the plain- 
tiff was a shareholder at the time of the transaction of which he 
complains, or that his share had devolved on him since, by 
operation of law, and that the suit is not a collusive one to conter 
on a court of the United States jurisdiction of a case of which 
it would not otherwise have cognizance. It must also set forth 
with particularity the etlorts of the plaintitl to secure such action 
as he desires on the part of the manaying directors or trustees, 
and, if necessary, of the shareholders, and the causes of his fail- 


ure tv obtain such action.” 


Here are three distinct requirements to be complied with 
before the complainant ts entitled to sue. 

The first requires him to have been a stockholder at the time 
of the transactions of which he complains. The bill shows that 
the amount claimed accrued during each month and year trom 
about the 1st of November. 1580, until the rst dav of Novem- 
ber, i882. The bill was tied August 18, 188s, and the allega- 
tions in the bill, upon which he seeks to comply with the above 
rule, is that he has been a stockholder tor over tour vears: four 
vears from August 18, 1585, would take him back to August 
mS, rS81, leaving nearly halt of the claim as having accrued 
earlier than and betore the time the bill shows him to have 
been a stockholder. This being the case, unless this stock de- 


volved upon him by operation of law, he had no right to sue, 


” 


and even then this must be alleged under oath, and there 1s no 
such allegation in the bill. 


The second requirement, of Rule g4, is that the complainant 
must allege under oath that the “suit is not a collusive one to 
conter on a court of the United States jurisdiction of a case of 
which it would not otherwise have cogmizance.” In the present 
case the bill no where alleges, direct'y or indirectly, that this 
suit is not a collusive one to confer jurisdiction on a court of the 
United States. Since this rule was adopted about the time of 
the decision in Hawes vs. Contra Costa Water Co, roy U. S., 
450, where similar language was used by the court, we judge 
the rule was based on this opinion and was promulgated to be 
strictly observed. It there ever was a case in which a strict 
observance of the above clause of this rule was required it cer- 
tainly is the present case, where the record shows that the 
solicitor for the complaining stockholder was also counsel for the 
corporation in the same subject: matter. (Transcript of 
Record, p. 24 25.) 

The third clause of this same rule requires the complainant 
to set forth with particularity his etlorts in try Inge to get the di- 
rectors to bring suit. In the present case a part of the claims on 
which suit is brought accrued in 1850 and vet not till August, 
ISS5, #t does the complainant address the Gas Company to induce 
them to sue. We think the tacts and circumstances of this case 
justly us in questioning whether this was a real honest effort 
moving from the complainant, or Whether it was only simulated 
and a part of a scheme to get an equity suitum brought in the 


Federal courts. | ric’ 4 omp! inant, who lives in Madison county 
Alabama, where he sigens and swears to the bill, sets forth that 
(TT) the Ist. day ot August, I&ss, he caused to he addre ssed '” 
the board of directors a communication dires ting and requiring 
~ 
said board to resolve at once to institute sult aprainst Sal i City of 
‘ _ % 
Quincy. It would require this communication at leasttwodays 
to reach Quincy: without auowing the directors any time to 
- ] ?? . 
consider the matter it would require two davs more to send the 
complainant an answer. It would take two days more to write 


his attorney to bring suit, and then two days to send the bill to 


him for his Signature, Here we have enht davs taken, waving 


-~ 
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but five days in which the directors are allowed time 
in which to issue notice of meeting, to consider the request 
and for complainant’s counsel to draw the bill. We venture the 
opinion that the bill was not drawn in five days, nor in ten days, 
for the facts set forth required a research that could not have 
been made in that time. But it may be replied that this research 
had already been made and the bill prepared. If that be true 
by whom had this been done: By the Gas Company or its 
attorney who acted as solicitor for the complainant: If so, there 
should be some denial of collusion somewhere in the bill. The 
rule above cited requires a tair attempt to get the directors to 
take the proper action. Simply writing to his attorney to make 
a request on the directors and on their tailure to bring suit, to 
institute proceedings in his name, 1s not the sum total of his 
duty. Did they refuse? What reason did they assign: Were 
thev given time to come to a conclusion: These questions 


ought to be fairly answered somewhere. The bill says the. 


directors refused to agree and laid the matter on the table. Is 
this such refusal as to entitle him to assume the important right 
of suing for the Company? Why did they lay it on the table? 
Were some of the directors absent: Did they desire to con- 
sult with their counsel, who by the way, may have been the very 
person who had written the request: Laving the matter on 
the table at a directors meeting is not a disposal ot it. It is 
simply a disire or preference to consider it at some further 
mecting. The complainant seems to have recognized that 
his averments in this part of his bill were a litthe weak and 
tries to supplement it with the allegation that a part of the 
claim is about to be barred by the statute of liminations. 


Now, the bill alleges that the complainant had been a stock- 
holder in the Gas Company attime ot tiling the bill, tor more than 
four vears, how much longer is not alleged, so, by the demurrer a!] 
that would be admitted, would be that he was, and had been, such 
stockholder tor four years. He must theretore have purchased 
his stock sometime about Auyust, 1881, atter the City had given 
the notice above mentioned. He must be charged with full notice 
ot the then relations existing between the Company and _ the 
city, and that the City was already indebted beyond the limit 


allowed by the Constitution ot Times. In tact he alleges 


these matters in his bill. 


, Complainant as such stockholder then remains inactive during 
the years 1582, and 1883 and permits, and (as it must be pre- 
sumed trom his being a stocknolder and no protest, or objection 
being shown) advises and authorizes the Company to go on tur- 
nishing its gas to the Citv whether the City wanted tt or not, 

could pray lor it or not. He dows nest then ( Omplain, as the com- 
plainant did in Hawes vs Contra Costa Water Company supra 
of the action of the directors in turmshing the property of the 


Company to the City, without prospect of payment. 


lt the city suftlered an indebtedness to be created which was 
forbidden by the conmsutution the complainant is well As the 
(sas Company was parliceps crimtnis m the violation of the 


fundamental! law ot the State 
Litchtield vs. Ballou, 114 U.S. rgo. 


But the argument on the question of the constitional limit 


FT | indebtedness will be presented at another place 1m) this brief. 


The complainant knowing the city had detaulted in pay- 
men, under the contract, and that in 4 Onsequen t’ the Company 
had on the first day al November, rAas?2. ceased itself to per- 
form the contract, or to furnish anv more was to the ¢ ity, 
takes ne action, dppears at no meeting oft the ston kholders. or 
ot the directors, or it he does asks no ac tron to be taken until 
August Ist, ISS5, thirteen davs betore he swears to his bill, and 
eighteen davs betore it 1s tiled. At least he takes no action 


that can be regarded in this cause, because the allegetion in 


- 


,. iz e és) . 
lhe nas at Gillerent times 


the r5th paragraph of the bill tha 


endeavored to rmduce the board of directors of said Company 


' to instute suit Or suts to recover said claim against said City” 
’ 18 too Vague and general under the law, and praartne ularly under 
\ the g4th rule prescribed by the Court governing cases of this 

kind, to have any etlect. For aught that appears, these en- 
deavors may have been after the communication tn writing of 


» ez , 
August Ist, 1555, and presumadiy Were, trom the reading of 


the 15th paragraph of the bill copied above which contains al) 


the allegations on this subiect. 


is 


We are too well acquainted with the skill of counsel for com- 
plainant, in the use of the English language, to believe for a 
moment that these vague and general allegations, set forth in 
the involved terms and sentences where they appear, were so 
prepared and written, without the necessities of Cie cas * requir- 
ing it. The tacts necessary to be alleged to allow a single 
stockholder to take upon himself the duty of entorcing the 
contracts, and protecting the rights of the Company, and ot his 
brother stockholders, and to involve the Company in expensive, 
and possibly Cisastrous litigation, are too well settled by law and 
the o4th rule above reterred to, to make it possible that had the 
facts existed, they would not have been particularly set forth in 
the bill. In reading the allegations of the bill on this subject 
many important queries sugyest themseives to the mind, and 


may be stated as tollows: 


rst. What were a//the terms of communication that com- 


plainant caused to be addressed to the board ot directors? 


And why was not the communication set out, or an exhibit 
made of the same. in the bill? It may have contained con- 
ditions and provisions that of itselt prevented the directors from 


acting on it. 


2d. Who addressed this communication to the board? Not 
the complainant, for he only “caused” it to be done. And in 
whose name was it written or addressed, and on what authority 
did it purport to be written or addressed? Not in the name, or 
by the purported authority, of complainant as a stockholder, for 
if so, it should and would have been so alleged. 


Nothing is admitted by the demurrer except such facts as are 
alleged, and are well pleaded, and every intendment being 
against the pleader, it must be taken as intended, it seems to us, 
that while the complainant caused the communication in writing 
to be so addressed to the board, it was so done in the name and 
on the purported authority of someone besides himself. 

For the allegation would be establised by proof to that effect, 
as fully as by proot that it was done in his name, and by his 
authority as a stockholder. 


It will not probably be contended by counsel tor appellee, 
that such a communication in the name of some unauthorized 
and perhaps meddlesome person, would be a sufficient compli- 


ance with the rule. 


And for aught shown by the bill, it may be that the board 
“refused to agree to comply” with the requirement and direction 


ot the communication tor that that reason. 


grad. If this was a written request of complainant to the board 
ot directors, was it a reasonable one: and did the retusal ot the 
board authorize complainin’ to tile this bills The regurrement 
and direction (not request WIS, that the board should resol? eat 


once to institute sult against ~aid City of Quine \ ‘i 


The statute of limitation runs tor tive years, and, as his allega- 
tion is that he owned his stock tor tour years prior to the bring- 
ing of this suit, we have him not only violating the tirst clause of 
rule g4, in bringing suit for a transaction a part ot which occurred 
before he was a stockholder, without showing that he came into 
possession of his stock by operation of law; but quietly waiting 
tour vears until the claims is about to be barred and then seek- 
ing to pet standing in court by virtue of the circumstances that 
arose from his own negligence, when he could not have done so 
otherwise. If there be a single reason why he waited tor tour 
vears and then became so eager tor litigation that he could not 
wait untilthe directors took action on his request, he should have 


set it out in his bill: 


But the ailegation that a part of the Company's de- 
mands were about to be barred by the statute of limitations are 
without force, in the light of other allegations in the bill. He 
inakes no excuse tor his own acquiesence and delay. No charge 
that any of the matters complained of were concealed from him 
or the other stockholders at any time. Besides the bill itselt 
shows that it is not true that any part of the demands sued for 


were barred or would be tor several months. 


It is alleged in the 8th paragraph of the bill (Transcript R. < 
that the amount of $7,699.64 due at the end of the fiscal year end- 
ing March 31st «S81, “accrued in about equal amounts during 
the last four or five months” of that fiscal year, Put it at five 


20 


months, and the first monthly installment remaining unpaid must 
have accrued for the month of November 1580 and did not be- 
come due until the first of December. Under the statute of 
Illinois this first installment would not be barred until December 
rS85. 

But this suit was commenced August 18th, 188s. So it can 
hardly be true that complainant was driven to his hasty at- 
tempt to assert the rights of the Company by the pressing 
danger of the statute of limitations. He could have waited 
full three months after he caused his notice to be given to the 
board on the rst. day of August, tor them or the stockholders 
to hold proper meetings and properly consider then what 
course would be best tor the Company to persue. 

Atter complainant's deep sleep of tour years he suddenly 
awakes—possibly at the nudge of the directors who remind 
him that he is their only foreign stockholder— and instead ot 
himself addressing the board at some regular or called 
meeting, in person or by letter, calling their attention to these 
demands ot the Company against the City, and to the tact that 
some ot them will soon be barred by the statute of limitations, 
reminding them of their duty as representives of the Company, 
and requesting them to proceed with all reasonable dispatch to 
take the necessary steps to recover these claims, or to take 


legal action on the subject, or to call a meeting of the stock- 


holders to consider whether such action should be taken or not, | 


“caused to be addressed to said board a communication in 
writing directing and regurring said boardto resolve at ence” to 
sue. 

This was a very extraordinary direction. Perhaps the board, 
Was not then in session, or for some reason could not at once 
hold a meeting, sO as to resolve to at once sue. Or it might 
be that their legal adviser advised them that the Company 
could not sue at once, or it it could that it could not recover in 
in the courts of the State ot Lilimois. 

qth. But what action did the directors take? They laid 
said communication on the table. A very proper thing to do, 
surely, with such a written direction. And then “retused fo 
agree to comply” with the request. 


It may be that the directors could not agree at once on any 
course to take on the request, or at least could not ag rce lo resolve 
at once to sue. They may have thought it prudent, to consider 
the request, or to investigate and ascertain who had written 
them such an extraordinary communication, torit may not have 


been signed, and theretore properly ignored. 


Why is not the action of the directors set out? and if they + 
fused to sue, why is it not so alleged: and why are not the 


reasons of the action, or retusa! to act set out: 


Directors ot co! porations are supposed to keep re'¢ ords ol their 
proceedings to which all stockholders have access. Surely it 


would not have been difficult to set out the acts ot the directors. 


sth. We insist that even it a praper request had been made 


by complainant to the directors, and proper and reasonable time 


, 


given for them to comply, still under the allegations of this bill 


it would not have been suflicient to authorize the complainant, 


1? 


to file this bill in his own nan.ve. without tirst having called aa 
meeung ot the stockholders of the Gas Company, or attended a 
regular meeting of the Same, and submitted thre miitter of] ~uilny 


- . ‘ , ’ ’ } ’ ’ 
lor these demands to such stocK holders, 


2 Hare 461, Foss vs. Harbottle, cited and approved in Hawes 


vs. Contra Costa Water Co.. sup ‘, Whereit was held to have 


. 


been the duty of the « omplaining stockholders “to have called a 


meeting of the shareholders, or attended at some regular annual 
+} 


meeting and obtained the action ot am wWoOrntyvy on the matter at 


7 
Issue, A maporitv it was said mav have been content with 


what was done, and may have ratified the action of the board. in 


which case the whole body would have been bound by it. 


Mr. Justice Miller, in Hawes vs. Contra Costa Water Co.. 
14 Otto (104 ica 150, SaVS, there must exist as the foundation 


of such a suit as is brought in this case, some action, or 
threatened action, of the directors, which is bevond the authority 
conterred on them by the charter of the COMPANY, Or Sie hy 
fraudulent action completed on contemplated, with some third 
party or among themselves, as will result in serious injurv to the 


corporation or other stockholders. 


tv 
ty 


Or where the directors or a majority of them are acting in 
their own interest, and destructive of the interest of the cor- 
poration or the rights ot other stockholders. 


Or where the directors are pursuing, illegally or oppressively, 


a course in the name ot the corporation which ts in violation of 


the rights of other shareholders. But before he 1s allowed to 
institute sult in his own aame he must show, to the satisfaction 
of the Court, that he has exhausted all the means, within his 


reach, to obtain the redress within the corporation itself. 


And in this case the Court turther said: “He must make 
an earnest, not a simulated etlort with the managing body of 
the corporation, to induce remedial action on their part, and 
this must be made apparent to the Court. /t time permits, or 
has permitted, he must show, if he farls wrth the directors, that 
he has made an honest effort to obtain action by the stockholders 
as a body, in the matter of which. he complains. And he mus 
show a case, tf this ts not done, where it could not be done, or it 
was not reasonable to reguire vt. 

The eflorts to induce such action as complainant desires on 
the part of the directors, and of the shareholders when that 
Is necessary, and the cause of failure in these etlorts, should be 
stated with particularity, and an allegation that complainant 
was a shareholder at the time of the transactions ot which he 
complains, or that his shares have devolved on him since by 
operation of law, and that the suit is not a conclusive one to 
conter on the Court ot the United States jurisdiction in a case 
of which it could otherwise have no cognizance, should be in 
the bill, which should be veritied by athdavit.” 

Again Mr. Justice Field i delivering the opinion ot this court 
in Detroit vs Dean 16 Otto (106 U.S.) $37 says: When a stock- 
holder resorts to legal pron eedings “to protect not simply such 
interest but the property and rights of the corporation against 
the action or threatened action of third parties, thus assuming 
duties properly devolving upon its directors, he must show a 
clear breach ot duty on their part in neglecting or refusing to act 
in the matter, amounting to such grossly culpable conduct as 
would lead to irremediable loss to him it he were not permitted 
to bring the mater betore the Courts. And such neglect and 


te 
~~ 


refusal must not be simulated but real, and persisted in, after 


earnest ethorts to overcome — 


What “clear breach ot duty on” the part of the directors in the 
presen’ case “in neglecting or refusing to act in the matter” is 
charged in the billy Was their failure to agree to comply by 
immediate action with complamant’s requirement and direction 


laying it on the table, such a clear breach of duty as 


and 
the Court mentions; Was this “such gross culpable conduct 
as would lead to irremediable loss” to complainant: Let 
the complainant show some reason ‘why the directors 
should had dropped evel thing, hastily called al meeting 
of the. members, and, without waiting for a full atten- 
dance of the directors, or time to consult with their legal adviser, 
taken decisive action on so importwet a matter, more than the 
hability of a part of his action being about to be barred by his 


own negligence. 


That the complainant was hasty in bringing = this 
sult a8 is seen trom the petition ol the City to vacate the decree 
jsee Trans« ript ot Record D. ce Ilere we tind that the said 


’ 


Gas Company did comply in the following March with com- 


piamants request Dy bringing three diflerent suits in the Circurt 
Court ot Adams County, Iiiinors rainst the said City and its 


. — } ; } . +) 
aldermen to recove! In the name ot said ( COTTED ATL jc OSU 


claimed in complainant's bill. 


’ 


Why these suits were not brought before may be a matter of 
comecture, but we belheve Mm can be CuSII\ answered, and in the 
proper line of argument, The question of whether the City 
could create such a debt or lability (a question that will be dis- 
cussed later in this argument) had to be met in any. action 
brought to recover this alleged claim ot the Gas Company; and 
the Supreme Court of Illinois, in Prince vs City of Quincy 10 
I]. 138, 215-——suits torecover on a similar claim of said Prince for 


water furnished to the Citv, —held that the Citv under the con- 


. ‘ 


strtution of the State, was prohibited trom incurring such a debt 
for any purpose or in any manner. The Supreme Court of Iili- 
nois, thus standing in the way of the Gas Company tn its eflorts 


to collect this alleged claim from the Citv, mav have turmished 


24 


to the directors a cause tor their refusmg to agree to comply 
with the reqnest of the complainant. 

Again: 

It will be seen from the allegations in the Sth paragraph of 
the bill, that the only amount claimed to be owing and unpaid 
to the Gas Company tor the fiscal year of the City end.ng 
March 31st, 1881, is seventy-six hundred ang ninety-nine 64-100 
dollars; and that that indebtedness accrued during the last 
four or five months of that tiscal year. (Transcript ot Record 
p. 5 11), and that all of the balance of the indebtedness sued 
for accrued after that and during the fiscal year ending March 
gist, 1582, and that part of the fiscal year ending March 31st, 
18583, comprised between March 31st, 1582, and November Ist, 
18S2, (Transcript Record p. 4, 10, 5,11, 12). At which last 
named date the Company “ceased lighting said public lamps, 
because of the default on the part of said City of Quincy in 
pertorming the agreements in said contract.” (‘Transcript p. 4, 
10 $7 of Bill). 

It also further appears, from S14 of the Bill, that at a 
regular meeting of the City Council ot Appellant held May 
roth, 1881, said Council voted to annul and terminate said 
contract, and that said City would no longer be bound by 
the contract; and directed the Mayor of the City to so notity 
said Company, which was in the form prescribed by the 
Council, done by the Mayor, May rith, 1SSi1. (Trans ripyt IR. 


p. 10, 2 So, it will be seen that in addition to the 37,0699 64 


‘si 


remaining due ,jtor the fatter part ot the fiscal vear of ISS] 
there was due for the. fiscal year ol tSS2 only the 
Obethe price of gas for one month and eleven days, that 
is, for the month ot April i881, and to the rth of Mav, 
ISSr, betore the action of the Council above mertioned, and the 
service Of the notice on the Company, which additional amount 
estimated, ratably would with the $7,699.64 make not to 


‘ 


exceed the sum $1,050.00 due the Company at the time the 
notice was served on it by the City, that it would no longer be 
bound by the contract. All of the balance of the indebtedness 
sued for was created, if created at all, after May, 1881. and 
with tair notice to the Company, that the City would not 


anny longer consider iseli bound by the contract. During the 
fiscal veur ending March 3tst, 1882, but whether betore the 
notice ot May rith, rsoer1, or ali rward, does not ap 
the bill, the City paid Sro. 0oO.00 on its bills tor that vear, and 


allerwards lor the Veer 1S 3, 1 paid p2.099.70. 


' ’ ; . 7 » | *. | } an 

so the complainant is charged with notice, not only that _ 
amount Was accruing from month to tmenth, ana remai 
Unpara, but also that the City no lors fer Wamteu Ue pas aati 


; 


Ih) the next place we contend that the bill as brought by this ston k 
holdershould have made the individual dire tors parties defendant 
as Well as the Company and the City of Quine 

The standing ‘of complannant ra creer odd This case di pre neds con 
whether the directors have been ou tyof any wrong dommg, or have 


’ 


maid shealt Willi the Corporate prrery eriy or i riits 4s bey Wii j Lieolmtton 


or negiivent omission of duty, to cause loss and injury te lim as a 
stockhelder, This being so. it is not suffictent, it seems te us, to 


simply jou the corporation with appellant, but the several directors 


. —" . 

themselves should be included, as itis therraction lor tailure to “y & 
‘ j ‘ ’ ; + | : i ‘ 

and met lie Corporation as such, that conters the jurisdiction In 


the case of Jlawes vs. Contra Costa Water Co.. Mpra the medivid 
ual trustees of the Company were | ned as defendants see aise 
+ Pomeroy, Jur . }’ jf w hie re it is Very cle iri bit J down. th if thie 
Stiit gs Lev Tre brought “aaamnst the wre ‘dhotne directors imnd officers. 


and other Prerselis, but mas indispensable that the corporation itself 


should be jomed as a party, usually as a co-defendant.” If there 
Was no collusion great wrong and injustice might be done te ime 
cent vas directors by its beernneey ] il siiv determined that they h ud 
failed in their duty, nm aA case Where Thier’ ire net made parties and 


have no Cpportuuity to be heard in their own defense 


And inthis case it would hard! y seem to be in accordance with sound 
principles of Justice, to throw the burden of defending the directors 
avainst the assaults of the complaining stockholder on Ay pe lant, 
the City of QQriney. i] acd the \ been im ide parties tothe suit we do 
not doubt that the y could have Pally ] istified the course pursued by 


them. Possibly it may have been feared by the complainant that 
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some one or more of them would do so had opportunity 
offered, and would have shown to the court that they were not false 
to their trust, and would not suffer the court to be imposed upon 
at the price of their silence under charges of omission to perform 
a trust duty necessary to be established before the court could pro- 
ceed, 

But, however this may be, the complainant has avoided the dan- 
ger by drawing the charges mildly and by failing to make the sev- 
eral directors parties to the suit. 

It may be insisted that appellant has no interest in having the 
several directors made party defendants, but we contend that it is 
good ground of demurrerif it be shown by the bill, that proper and 
necessary party defendants have been omitted. This is assigned as 
the lith special ground of demurrer, (Transcript R. 17, 45.) and 
is embraced in the Ist, Oth and loth assignments of error. (Trans- 
cript R. 33, 77-79.) 

if 

The bill of complainant asks for answer under oath and discovery 
of various things in the reeords of the City extending through a 
number of vears, These records are in the care and under the con- 


Sec vl 


. oe 


trol of certain otheers who are not made parties to the bill, 


of Chap. 22 of Hurds Statutes of Tilinois for Isso says that “when 
A corporation, other than a mond TL lew ‘Porahion, is defendant to a 
bill or petition praying discovery of any paper or matter alleged to 
be in the custody or Ww than the know ledve crt Any officer or avent at 
the defendant, it shall not be necess iry, for the Purpose ivf procuring 
such discovery to make such officer or agent a defendant” ete. mak- 
ing an exception in the case of a municipal corporation and leaving 
the law relating to discovery from municipal corporations un- 
changed.” 


We understand the doctrine to be well settled as laid down by 
Mr. Pomeroy in his Bajrity Jurisprudence, that 


} 
' 


“Where it is desired to obtain discovery trom MACSPR COTTA 
tion in a bill tiled against it for that purpose, it 1s firmly settled bey 
the authority of decided « ses, thata secretary ,orsome other officer, 
may and must be joined asa co-defendant, trom whom the discov- 
ery may by obtained by his answer under oath. This exception is 
based wholly upon considerations of expediency, since a corporation 
cannot make answer unner oath nor be liable for perjury, 


1 Pom... Fy., Jur.. p. 14, and cases cited in note. 


— a + 


And it has been expressly decided by the Supreme Court of Thi 


nos that 


“It is well settled that a corporation aggregate must make its 


answer, bot as in Common Cases under oath, but under the COTM on 


seal.” 


21 DL, 365, Sup. of Fulton County vs. M. & W. 
KR. R. Co. 


See also Anvel & Ameson Cor , 085 


| Paige Ch. R.. 311, Fulton Bank vs. The New 
York &e., Canal ¢ 


In this case Chancellor Walworth «aid “Corporations insawer 
under their seal and without oath ‘They are therefore at liberty to 


,* 


deny evervthing contained inthe bill, 


whether true or false. Neither 
can anv discovery be compelled, except through the medium of 


thie it acre tits and office Ts, aned hi, Waking thi yee porte ‘ he te pihond " 
so far then is the boil} ore yp binant recur s tleweet titiede t rath 
and calls for discovery, it is insufficient, for want of Proper parties 
It mas perhaps be said that this is ne cause for demurrer, and 


rode 


that had appellant mnswered it could have answered simp 
seal and without oath. and that it ne eanuse of demurrer that 1 
officer is mad: } irtv defendant to the b 


but we submit that the bill is demurrable for not being in aeeord 


nce with legal precedents in this regard 


Without further comment on this pomt we pass to the fifth 


question to be discussed inthis brief 
\ 


Could the (ity. bye ine indebted at the time of the eontra t. ane 
at all times since then, in excess of the eonstitutional limit of five 
per centum on the value of all the taxable property within it limits, 
create any liability for vas in anv manner’? 

q ss ; > 

Sec. lv of Art. 9 of the constitution of T8570 of lilinois reads as 
follows: 

“No county, city, township, school d strict. or other municipal 
“corporation, shall be allowed to become indebted in any manner or 
“tor any aurpose, to an amount, including existing indebtedness, 
‘mn the aggregate exceeding tive per centum on the value of the 


-"Tag able property therein Ta, bis pecceertaire dj bes thos sa! {a 44% rent 


“for state and county taxes, previous to the incurring of such indebt- 
“edness. Any county, city, school district, or other municipal cor- 
“poration, incurring any indebtedness as aforesaid, shall before, or 
“at the time of doing so, provide for the colleetion of a direct annual 
“tax sufficient to pay the interest on such debt as it fails due, and 
“also to pay and discharge the principal thereof within twenty vears 
“from the time of contracting the Silmnie., ‘This section shall het be 
Scoonstrued to prevent any county, city, township, school district, or 
“other municipal corporation, from issuing their bonds in) compli- 
“ance with any vote of the people which may have been had prior 
‘to the adoption of this constitution in pursuance of any law pro- 


“viding theretor.” 


This section of the constitution was passed on and construed by 
the Supreme Court of [linois, in City of Springtield) vs. Edwards, 
84 [11 65z. There the court says: “The prohibition is against be- 
coming indebted—that ts, voluntarily incurring a legal liability to 
pay, ian any manner or for any purpose, when a given amount of 
indebtedness has previously been inenrred. It) could hardly be 
probable that any two individuals of average intelligence could un- 
derstand this language diffe rently, It isclearand precise, and there 
is no reason to believe the convention did not intend what the words 


convey.” 


Again in 
Law et al. vs. Thi 1”, ople, ex rel. 87 Il!., yO, 


the same court says, in speaking of the construction of this section: 
“The language prescribing the limit is so plain as to admit of no 
doubt, and forbids all construction, and must be enforeed as writ- 


ten. 


It seems that the complamnant has sought to evade these decisions 

by alleging that his claim for gas was one of the necessary and eur- 
: : 

rent expenses of the city, and that the vas WAS furnished under a 
contract of earlier date than inv contract for anv other current ex- 
pense of said city, except that for the supply of water. The com- 
plainant has theretore, by the allegations of his bill, put the gas and 
water contracts of said city in} the sSiillie’ class, and given priority of 


claim to the water company. On the theory that the bills for water 


under said water contract, were of the ordinary eurrent expense of 
the CILY, and that at the time of the making of the contract the sums 


of money provided thereby to be paid monthly, together with the 


2Q 


ordinary expenses of the government of the city, were within the 
limits of the current revenues of the city. Mr. Prince, the owner 
of the water-works, sought to recover from the eity the ameunt 


claimed for the water supply. This case was decided in 
Prince v. City of Quiney, 105 TIL, 15s, 


Where the Supreme Court says: “Wile the proviston of the con- 
stitution just cited declares, in emyph ithe terms, that a Civ oF other 
munierpality Whose existing Indebtedness alre aly exceeds the eon 
stitutional limit, as was the ease here, shall not become further 
indebted én TT or for any purpose. i is seriously contend 
ed by counsel for appellant that a municipality thus cireumstanced 
may become indebted for supyplis -s to meet its ordinary Wants and 
necessities. “To so construe the constitution would be to add a pre- 
Vision, in the nature of an exeeption, te the constitution, whieh the 
framers of that lastrument did not seq proper to insert. Thuis, the 
Court adds, Is Tieot permissible. ‘The Sime qin stion arese between 


the same parties, in &@ Similar case, and ts reported it 
Prince v. Citv of Quiney, 105 TIL, 215. 


‘There the Court SVs: “The city suthorities, when breouclht within 
this provision of the constitution, Are }iist so powerless to cereale a 
debt on account of ordinary or current eX penses as thes are on ae 
count of anything else. When once brought within the Provision 
they have no power to create a debt at all, and this is expressly ce 
chded in the case of Springtield v. Rdwards, <4 Tl), 626.) It was 
there sara, ith discussing this very jiie sfieen ‘And since the purpose 
of the debt is expressly excluded from consideration, it can make 
no difference whether the debt be for necessary current expenses or 
for something else” ‘This can no longer be regarded as an open 


question.” 


Inasmuch as the cris and water contracts of the city are eimilar in 
terms and the claims for supply under them, are in the same class 
of ¢ Ypenses, the above decisions would seem te isprose of the C«rm- 
plainant’s demand so far as that court can do so. And had we no 
decision Taps this qrestion from this court, we would expect those 
decisions te be followed here i! prassit i? aprons the same section «of 
the constitution. But we have no longer to rely on the practice «! 


this court to follow the state courts in eonstruing state laws. fo 7 


Litchtield v. Ballon, 114 U.S... 180. 
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this Court said, in passing upon the same seetion of the [linots con- 
stitution: “The language of the constitution is that no elty, ete., 
shall be allowed to become indebted in any manner or for any pur- 
pose to an amount, including existing indebtedness, in the aggregate 
exceeding five per centum on the value of its taxable property. It 
shall not become indebted. Shall not ineurany pecuniary liability. 
It shall not do this in any manner. Neither by bonds, nor notes, 
nor by express orimplied promises, Nor shall it be done for any 
purpose. No matter how urgent, how useful, how unanimous the 
wish. There stands the existing indebtedness to a given amount 
in relation to the sources of payment as an impassable obstacle to 
the creation of any further debt. in any manner, or for any purpose 
whatever. If this prohibition is worth anything it is as effectual 
against the implied as the express promise, and is as binding in a 
court of chancery as a court of law.” 


We feel that it is scarcely necessary to examine this question fur- 
ther or to cite additional authorities. The language is so plain and 
unmistakable. But eompiainant’s counse! in the lower court assumed 
the position that, inasmuch as no indebtedness would arise where 
immediate payments were made as the gas was furnished, the effect 
of the constitutional limitation was to change the legal effect of such 
contract from being one enforceable against the CIV yvenerally to 
one pavable out of revenue; and that the city, having used its rev- 
ennue to pay its other debts, while its gas bills remained unpaid, 
became such a wrong doer that the complainant is entitled to a 
decree in the face of the coustitutional prohibition, when he could 


not nave maintained his aetion upon the contract. 


Had the city adopted a ‘pay-as you-go” poliey and settled these 
claims as they were created, no debt would have arisen. But when 
the city ceased to do this, whether from want of revenue, negwiigence 
of the couneil, or a disposition to repudiate the contract, a debt 
certains ATose It makes hha difference what the reasohs were for 
not paving the claims, for they could not change the obligation. It 


, 


the vas was furnished for a consideration to be pata by the citv. and 


the CItV necvies ted r revipse | to pay the bill 


s. ll indebtedness thitist 
have arisen. by what other name could it be known or deseribed ” 
A debt is something owed, something due under some form of obli 
vation or promise. In the present case we have a contract between 
the parties whereby one agrees to furnish gas and the other to pas 
for it. The gas is furnished the City, by the Company, fora month. 


At the end of the month the ¢ OTERPRATLS makes out its bill for gas for 


3! 


that raenthe ated presents it te the auditing committee of the city 
council, “Phis tll says that the City is debtor to the Gas Company 
to gas furnished, ete., so many dollars. It shows what is due the 
Gas Company, their claim upon the City, and is nothing more, noth- 
ing less, than a debt, pure and simple, and yet the complainant 
seeks ‘o collect this when our constitution says the City shiall mest 
become “indebted in any manner or for any purpose.” What this 
debt was created for—whether for was or water, for current e\penses 
or necessary EXPenses, how sore the need or what the benefit cat 
make no differenee. Did not the Supreme Court of [linois say, in 
“4 111., 626, above cited, “since the purpose of the debt is expressly 
excluded from consideration, it can make no difference whether the 
debt be for necessary current expenses or something else.” The pro 
hibition is absolute. It excepts neither the “necessaries of life’ mor 
the health nor, the education of the people ofthe eitv. Tf this provis 
ion could he evaded, by the city refusing to paw a debt after it had 


been created, then the entire prohibifion would be swept away. 


We quote from a recent opinion rendered by Judge Scholtield, of 
the State Cireuit Court, in another case of Prince vs. the City of Quin 
ey pending in the Adams Circuit Court, where the same questions here 
under discussion were presented. Tle said 

“Phere are cCuses cited by counsel fer plaintiff wheel seen to 
inaintain the dectrine that revenues may be appropriated in antictpa 


. 


tion oft their receipt is effectualls is Wiale’ti petualls its the treasury: 
that the appropriation of moneys when received meets the services 
as they are rendered thus «isch areritayy tiie’ Hiabilities as Toye V arise, 
or rather anticipating ana preventing their existence. — ‘These cases 


ire mentioned and commented upon in City of Springtield vs. Kad 


wards. Supred., The Supreme ( ; ir? ré fips . Té) scree ile ir this cd 


trine except with these eonditrons: “kirst. the tax appropriated 
must, at the time, be actually levied: second. lbw the legal effeet of 
the contract betwee 1 the Corporal | il i the irieda bliat Trica i’ 
the time of the appropriation, the appropriation and issuing and 
accepting of a warrant or order on the treasury for it« pavement! 
Inst operate to prevent any liability to accrue on the contract against 
the corporation.” The Court further saves: “The pri pele — wt 
understand is, there is, ino such case, no debt, becaus re 


SETEEp HEN rived) and ac*e’e ! tol i? ry cag re Teor i’ he r. \\ boar? 
ippropriation is made andthe warrant or order on the 
pavinetnt is Issued and accepted, the transaction is closed o1 ie pecan! 


5 , ’ 
of the corporation, leaving ne fature biivation, either absolute 


contingent, upon it, whereby its debt may be inereased.” If the 
making of the appropriation and the issuing and accepting a warrant 
for its payment does not have the effect of relieving the corporation 
af all liability; or, in other words, if it incurs any lability thereby, 


it must manifestly incur, either absolutely or contingently, a debt.’ 


“Where a warrant or order, payable from a specific appropriation 
of a tax levied but not yet collected, is accepted in exchange for 
ser Ces rendered or to be rendered, or for materials furnished or to 
be furnished, so that there is, in faet, but the exchange of one thing 
for another, the duty remains for the proper officers to collect and 
pay over the tax in accordance with the appropriation—but, obvi 
ously for any tailure in that regard, the remedy must be against the 
officers and not against the corporation, tor otherwise a contingent 
debt would, in this way, be incurred.” 

In view of these authorities, its:eems clear that where a city is 
indebted beyond the constitutiunal limitation, an appropriation may 
be made out of current revenues collected. or levied, and a warrant 
may be drawn accordingly, and this may be exchanged for whatever 
may be required for the ordinary expenses of the city. But the ex- 
change must be absolute... It must be as if a horse were exchanged 
for two cows. No liability on the part of the eity can be incurred. 
The city can not be charged with a liability: because of the wrong 
of its officers in such a case as this: for if it could then a debt. or 
contingent liability, would be created, and the constitution would 
be practieally nullitied. For the only eventin which this question 
ean arise is where the ( flicers of the city have refused to act. If 
they have made payment, or if they have made the appropriation 
and issued and delivered the warrant. no controversy can arise. It 
is where thes refuse to do these acts that suits are instituted. Now, 
if the officers, in their refusal or neglect to pay, or to appropriate 
and issue the warrant, make the city lable for their tortiogs, refusal 
or neglect, if it be such, then this liability would exist in every case 
where a controversy might arise, and the prohibition of the comsti- 
tution would become adead letter. What matters it whether it be 
an action fora breach of the contract. or for a tort growing out of 
the breach’? If the lability can be enforced by the latter the effeet 
is the same as if it were enforced by the former. It is doing indi- 
rectly what can not be done directiv. It is thwarting the will of 
the people, CXpPTesse doin the most sel rate innerknown te our form 
oft government, I> lothing the same old skeleton in adifferent dress. 


! 


It is saving that the city can not be held lable under the contract: 


33 
but if it refuses to pray «at cording to the contract, it shall be held 


liable in tort for its refusal to pay. Such a doctrine can not be 
sanctioned,” 
VI. 

It will be seen from the bill that s6.542 71 of the amount recov. 
ered in the lower court was for interest pron the various Amounts 
claimed. We insist that whatever position counsel for complain: 
ant mav take of this case, he is net entitled to a Judgment for this 
interest. He virtually admits that he can not recover in assumpsit, 
because of the constitutional prohibition, and seeks to evade this by 
simply changing his form of action. While insisting that the sol. 
emp prohibition of the constitution can not be evaded or dodged by 
changing the form of action, we urge that even if there could be 
found some way of per senting the claims of the (;a~ Companys si) aS 
to escape the constitutional prohibition, every dollar of interest upon 


the same would be such an indebtedness as is forbidden 


Let us bring this case within the terms of the s4 [IL, 626, supra. 
Suppose in the present case appropriations had been made and war- 
rants drawn upon the treasury in anticipation of taxes to be there- 
after collected, that atthe time of the appropriation the tax had 
actually been levied; and that these warrants had been given in 
payment or settlement of the ras hills Here the warrant ts viven 
in exchange for the uriis and the transaction is closed on the part of 
the city This, as the court there said, would leave “neo future obli 
gation, either absolute or contingent, upon it, whereby its debt may 
be increased,” for uf any lrability be incurred at all it must either 


absolutely or contingently be a debt which is forbidden 


If the constitutional prohibition were swept away entirely no 
claim for interest could bre allowed eithe r inan action er he licto or 
‘fr contract, for. 

| - Interest is not vive td by the common lawin anys case except 
by express ayreement. 


= 


Madison Co. v. Bartlett. | Seam. Il.. 6° 
Sammis v. Clark. 1: D.. 544. 
Reen's Glass Factory v. Reid, 5 Cow., 60» 


y. Trite rest CAN only tee recovered under the laws ot Dlline.- it) 


actions purely ecccontracty and when there is nothing tortion. thie 


char ycter cof thie rryede btedness, 
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Sammis v. Clark, 13 IIL, 544. 


8§—But in no event is a municipal corporation liable for interest 


except where it expressly avrees to pay interest, 
City of Pekin v. Reynolds, 31 TL. 530. 
City of Chicage v. People. 56 Ill., 327. 


In City of Pekin v. Reynolds, supra, the Court in passing on this 
qquestion, said: Whatever power they (municipalities) may pos- 
sess to contract for the payment of interest, in the absence of ex- 
press legislation on the subject, we are of the opinion that their 
indebtedness, in the absence of such agreement, does not bear in- 
terest.” 


In City of Chicago v. Pe ople, supre, the above decision was fol- 
lowed by the Supreme Court of Illinois, where the Court said: “There 
is no express agreement on the part of appellant (the City of Chica- 
go) to pay interest. In suck case, appellant, being a municipal cor- 
poration, is not liable to pay interest.” 


The only provision of the present statute of Illinois under which 
this interest could have been computed ts in section 2, chapter 74, 
1 Starr & Curtis, (Statute Il.), page 1556, Laws of LIL, 1879, p. 184, 
which is as follows: 


“Creditors shall be allowed to receive at the rate of six (6) percentum 
per annum forall moneys after they become due on any bond, bill, 
promissory note, or other instrament of writing; on money lent or 
advanced for the use of another, on money due on the settlement of 
account from the day of liquidating accounts between the parties and 
uscertaining the balance, on money received to the use of another, 
and retained without the owner's knowledge, and on money with 
held by an unreasonable and vexatious delay of payment.” 

It will be seen that this is substanti ully the same statute that was 
aT force when the above decisions were rendered, which is set ont 
In the opinion of the Court in Sammis \ (lark, supra, and 13 as fol- 


lows: 


“Creditors shall be allowed to receive at the rate of six per cent 
per annum for all mor ‘VS “iter they become due on any bond, bill, 
promissory hnete, or other instrument of writhug: on any judgment 
recovered before my eourt or m ivistrate authorized to enter up the 
same within this State, from the day of signing judgment until the 


effects be sold, or satisfaction of such judgment be made: likewise 


OD Tho thes Lert. one manevtas \ dneon the settlement of accounts trom the 
day of liquidating accounts between the parties, and ascertaming 
the balance; on money received to the use of another, and retained 
Without the owner's knowledge, ind on Inoney withheld by ati tn 
reasonable and vexatious delay of payment.” 

W hile the statute is general the reason for excepting a municipal 
corporation from its terms is given in Madison Co. v. Bartlett, supra, 
where the Court said, “That under the statute neither the state nor 
a county were liable to pay mterest.” And in the City of Pekin vy. 
Reynolds, supra, the Court following this decision said, “That as 
states and counties are not named in the statute regulating interest, 
the inference is that they were not designed to be required 
to pay interest on their indebtedness. At common law 
interest was allowed in no case, 6 Jacob, Law Die. 873. It is the 
creation of the statute alone, and to it we must look for authority 
for its allowance. if not authomzed by the statute it can not be re. 
covered, It seems to us that all the reasons why a state or county 
should not be liable for interest, apply with equal force toa ety or 
town. They are municipal bodies created for public purposes, and 


s * 


with limited powers of taxation. Nor are they named in 
the act revuiating interest on indebtedness.” 

[t will be merert from the foreyvomy decisions that the decree is 
erroteautls in so faras it allowed the tes Companys inter st. iriede 
pendent of the prrers steers «ol the Constittition prhibiting thie eity from 
incurring a debt. 

V1 
AS TO THE ALLEGED TORT. 

The position is assumed in certain parts of the bill and will 
doubtless be insisted CT) TED Ue liryie nt by counsel Oy Appellee, Tract 
the Citv Council was guilty of such wrongtu! or traudulent acts, 
or nonteasances as to bring he case within the range Of those 
decisions holding that this constitutional provision against in 
de btedness, has no appiuication, to actions in tort for imyuries 
caused by detective streets or sidewalks. that the (Cstr 
Council was cruarity at 1 tort wherenpy the Com; ms jst 
revenues which it was entitled to, and that theretore, the Cit, 
cannot invoke this provision of the constitution at all. 

These allegations or the ball. seen to huve heen) inc iuded 


as mere make-weights, and are wholly ignored in the final 


, 
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decree. No reliet was granted under ihat part of the prayer 
of the bill “that an accounting mav be had ot the amount 
which said City is liable tor to said Company upon or by reason 
of the tort or wrong of its city officers in refusing to approve 
its bills, or in refusing or neglecting to provide tor the payment 
of the sums claimed by said Company, and in dissipating or 
scattering, or in suflering the scattering or dissipation of any 
revenue or income of said City, so that the same was lost to 
said Company.” (Transcript 13, 20. Record 34, 50). But a 
judgment was given against the City in favor ot the Company 
for the alleged indebtedness and interest thereon at six per 
cent. to be paid out of the tuture revenues of the City. The 
interest alone, included in the decree, amounting to $6,342.71. 

These allegations in the bill, though extremely vague and 
general, amount in substance to this: 

First. That on the taith of the contract of 1877, the 
Company altered its position tor the worse towards private 
consumers, and reduced its price to them from $3 to $2.25 per 
1000 cubic feet of gas, and thus lost large sums of money, and 
that it would be inequitable to allow the city to rid itself of the 
contract, and that it ought to be stopped trom so doing. 


(Transcript 6, Record 14, 15). 


Second. That the City Council of Appellant neglected and 
failed to appropriate and make provision out of its revenues to 
pay the Company’s bills, and sutlered its revenues to be scat- 
tered and dissipated, and to be applied by the judgment of a 
court of competent jurisdiction in mandamus proceedings, 
to the judgment ## the overdue bonds ot the City. 

(Transcript R.7, 8, 9). 

There are some allegations that the City Council applied its 
revenues to the payment of other current expenses, arising under 
contracts of later date than the Gas and Water contracts, and 
that such a preterential disposition of its revenues was in fraud 
ot the rights of the Company. «(Transcript R. 7, 8.) 

But there is no sufficient statement of facts showing any 
fraud, and we do not suppose it will be seriously contended, that 
there was any traud in retusing to pay for gas, persistently 


sed 
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furnished by the Company, under a contract, which under the 
law could not be entorced, and which the City Council had 
notified the company it would no longer consent to be bound by. 


In any event we had always understood the law to be that no 
mere general allegation of fraud or wrongdoing will be sufficient 
in a pleading. But that the bill or declaration should set out 
the particular facts which constitute the fraud or wrongdoing, 
else it will be bad an demurrer. 


For example it is difficult to perceive how appellant was 
guilty of a tort, in suflering a portion of its revenues to be 
applied by a judgment of a court of competent jurisdiction, in 
payment of its overdue bonded indebtedness, or how it was 
guilty of fraud because its city legislature provided tor other 
current expenses in tull--doubtless of more pressing need- and 
left the gas bills half unpand. 


AS TO THE ALLEGED ESTOPIEL. 


We shail not dwell on that part of the bill, undertaking to 
allege matter of estoppel. It would seem to be a strange 
doctrine to hold, that where the creation ot the indebtedness ts 
prohibited by the constitution, the mumcipality may be estopped 


from pleading such prohibition. 


It was held by this Court in 20 Wal., 655, Loan Association 
vs. Topeka, that the payment by a corporation of interest on its 
bonds, which were invalid for want of power to issue them, 
worked no estoppel on the corporation trom settings up thew 
invaldity. 

In 43, lowa, 45.McPherson vs. Foster. 


Mr. Justice Beck in delivering the opinion of the Supreme 
Court of Iowa, holding that bonds issued to build a School 
ilouse, where the indebtedness ot the district had re'.ts hed the 
constitutional lumut, were void even mn the hands of Honea nile 
holders said: 

“A position is sometimes assumed, which demands turth« 
consideration. Itis this: The inhabitants of a city, having 
stood by in silence and permitted the bonds to be issued, ¢innot 


now be heard to omectto them. when hey are in the hinds «! 


an innocent party. This argument is answered by the view we 
have just presented, as to the holder’s duty. It rests upon him 
to ascertain the authority of the city to issue the bonds. He 
therefore cannot claim the protection accorded to the holder, 
in good taith and without notice, of all instruments denominated 
negotiable or commercial paper.” 


“But suppose they are estopped to dispute the valdity of the 
city bonds; all the taxpayers are aftecced in the same manner, 
and to the same extent. No taxpayer, therefore, can resist the 
bonds, and the corporation, and its officers, are equally estopped 
to object to them. There is, therefore, no one who can contest 
their validity. It follows that the bonds, though illegal and 
void, having been issued without authority, can be enforced 
against the city, and thus the plain and direct provision ot the 
constitution of the State is defeated and disregarded. The 
argumenta proves too much, and is thus completely answered.” 


The view, that this provision of the constitution would, if en- 
forced, operate to ensnare and defraud those who deal with 
municipal corporations, was urged upon the court in the same 
case of McPherson vs. Foster, and the court said: 


“This view presents the suggestion of an ingenious plan for 
for setting at naught the provision of the constitution of the 
State under consideration. It Is commended on the ground, 
that it the constitution be enforced, so as to cure the evil, from 
which it is intended to protect the people of the State, it would 
operate to ensnare and detraud those who deal with political 
corporations. In such a case, according to the statement 
the constitution becomes and instrument of traud, and on that 
ground may be violated. It must be contessed, that it is a novel 
thought to disregard the supreme law ot the State, because tt 


operates to ensnare and detraud innocent persons. 


The complainant, the City and the Gas Company are pre- 
sumed to have Known the law at the tune the alleged contract 
was made. And there is no allegation, that, by recitals in the 
contract, or otherwise, the City had misled the Company, as to 
the extent of its indebtedness, the taxable property in its limits 
or its power to enter into the contract. Nor ts there any aliega- 


‘v. 
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tion that the Company did not know that the City was already 
indebted beyond the constitutional limit. But on the contrary it 
would appear from the bill that the Company knew all this, even 
before the city council notified it that the City would no longer 
be bound by the contract. 


In Litchtield vs. Ballou 114 U.S. 19, this Court said: 

“The holders of the bonds and agents of the City are part: 
ceps criminis in the act of violating that prohibition (of the con- 
stitution) and equity will no more raise a resulting trust in favor 
of the bondholders than the law will raise an implied assumpsit 
against a public policy so strongly declared; (see also Law 
vs. The People 87 IIL, 394. 

The essential elements ot estoppel would seem to be wanting. 


The Company knew when it made the contract and reduced 
the price of its gas to private consumers that it could not enforce 
the contract against the City, and if it was not prepared to take 
the chances it should not have “changed its position for the 
worse” with reference to its private consumers. 


Then again while it appears by the 4th and sth paragraphs 
of the bill (Transcript R. 3. 4.) that the Company had been 
supplying gas to its private consumers prior to the taking effect 
of the second contract on the 16th of May 1878, at 33 per 1000 
cubic feet, yet it does not appear that Uie Company had any con- 
tract to that eflect, or had any contract with anybody to run be- 
vond the taking etlect of the new contract, whereby the Com- 
pany would or could continue to receive that price from its private 
consumers. In short it does not appeal that the Company pave 
up anything in that regard which it could or would have contin- 


linucad { 4 rEeCEWI oul for Lic fer Mis ‘ f the ef ond f¢ Mi di f. 


The Company so tar as the bill discloses may have well re- 
garded the tran hise which it en) ved trom the City. as of more 
value than the compensation which it had expected to receive 
from the City, or the amount ot reduction made to private con- 


sumers, for the vas and service turnished or to be furnished. 


FURTHER AS TO THE ALLEGED TORT. 


While it may be true that a tort may consist in some act made 
wrongtul because of some obligation created by contract, yet 
in its general signification the word tort implies a wrong inde- 
pendent of contract. 


It is so defined by the 
| English Com. L. Proceedure Act of 1852. 


Cooley on Torts p. 3, note. 
Although it has been held in 


99 Ill. 329 Bloomington vs. Perdue. 


That the constitutional provision above referred to, could not 
be invoked to defeat an action tor damages against the City of 
Bloomington, caused by a defective sidewalk, still it has never 
been held in any case which we have been able to find that it. 
could not be invoked to defeat an action ex delicto in form, but 
in substance appearing to be founded on a mere breach of 
contract. 


So, we insist that, the indebtedness in excess of the consti- 
tutional limit of five per cent. appearing on the face of the bill, 
and it also appearing that the alleged tort consists in failing to 
pay, or to make provision for payment, of the alleged indebted- 
ness, and in making or sutlering to be made, other dispositions 
of the City revenues, the bill is bad on general demurrer, 
as being but another way of alleging a breach of.a contract 
to pay an indebtedness prohibited by the constitution. It will 
be borne in mind, that there was not, nor is it alleged in the bill 
that there was, any special tax or tund levied and collected, 
or even appropriated, and on which the Company had any 
lien or special claim,to pay the Company’sjdemands and which the 
City diverted to other purposes. Even if the contract were a 
valid one and binding on the City and its successive councils, 
it does not purport to give the Company a lien on any particular 
fund or revenue, so that 11 would be a wrongtul act to divert 
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such tund or revenue to other purposex But the gravamen of 
that part of the bill, is that the City Council, neglected, failed, 
or refused to appropriate the City’s revenues to pay the 
Company, and sutlered them to be applied elsewhere, by torce 
and etlect ofajudgment ot a court of competent jurisdicuon. Tow 
the Citv could be liable in tort for the action of a court of com- 
petent jurisdiction, we leave to counsel tor Appellee to eluci- 
date. The bill does not show that the Company had any 
right of priority of payment over other City creditors, except 
by merely alleging it as a conclusion, or stating that its 
contract was of earlier date, than others, the water contract 
excepted. 


It surely will not be contended that the municipal government, 
must in its administration, be required to observe the mere 
priority of dates of contracts, or the accruing of indebtedness, in 
paying out its current revenues for current expenses, or that on 
failure to do so, it shall be held guilty of a tort and not entitled 
to the protection of the constitution. It such a doctrine were to 
prevail then the officers temporarily charged with the adminis- 
tration of the aflairs of the municipality could and would— either 
wilfully, or inadventently —render nugatory this important pro- 
vision ot the constitution. The city oftticers could thus do indi- 
+] 


rectly what they could not do directly. 


It is not to be supposed that this provision of the constitution 
was tramed or adopted for the benetit of either cor porate author- 
ities or contractors dealing with them, but tor the benetit of the 
people and to provide a Saftegeu ird to the taxpayer, upon w hich 
he could contidently rely, at all umes and under every change of 


munic pal administration. 


Nor is there any hardship inthe entorcement ot this provision 
of the constitution, whic h can for a moment compare with the 


- ? } ,. . 
evils which wouid arise trom its evasion, 


The law did not compel the Gas Company to furnish this g. 
nor to continue to turnish it atter the City was in detault for 
single month. It had the means of saf+tv in its own hands. |: 
was not misled, on the contrary it was expressly and fairly not- 


fied by the City. 


But it said in etlect: 


You shall take the gas whether you want it or not and we 
will take our chances for payment. 

Of what value to the taxpayer would such a safeguard be, it 
the City authorities in temporary control ot the revenues of the 
City could, by some mere omission to appropriate or pay, or the 
mere standing by while some court of competent jurisdiction 
takes the revenues with which to pay another debt, and create 
a liability in another form more serious than the debt itselt: 
This constitutional provision would soon be frittered away and 
all kinds ot indebtedness be collected by merely changing the 
form of action. This might be satisfactory to the contractors 
who were with the City officers, the tort teasors, but it would 
hardly be satistactory to the people and taxpayers. The theory 
of this branch of the bill seems to be that the constitution is a 
sort of means or instrument whereby the City is made to commit 
a tort through the act or tailure to act of its municipal officers, 
where the act or failure to act would have been pertectly inno- 


cent had there been no such provision of the constitution. 


While counsel may cite authorities holding cities liab'e tor the 
diversion of a special tund collected or set apart tor the purpose, 
and where the demand was a valid one, we do not believe any 


decided case can be produced holding a municipality lable for the 


non-feasance of its city council, in not making provision tor the 
payment of an indebtedness prohibited by the constitution of the 
state. How the mere failure to take some act looking to the J 


payment of a prohibited indebtedness, can be tortured into such 


a wrong as to make the City liable for the wrong, when it could 


not be made liable for the debt, we must leave to counsel tor 
appellee to show. ( 


Vill. 


THE DECREE TAKES AWAY MUNICIPAL i 
DISCRETION. 


The only question remaining to be considered is that arising 


on the decree of the Court providing tor the payment of the . 


judgment out of the tuture revenues of the City: and /imiting 


the € uly in the expenditures of ats revenues tn the administration 


judge. This precise question was betore this Court in City of 


i 


of the City government lo those necessarily incurred im con- 


ducting the affairs of the City on as economical a basts as possible. 


We insist that the Court exceeded its power in undertaking 
by its decree to control the administration and athairs otf the 
City; that the Court had no power to prescribe conditions of 
eCCOonomMy in the expenduture of its tuture revenues tor its 
current expenses, 

lt invades the discretionary power which resides alone in the 
municipal authorities, so long as they keep within the bounds 
prescribed by the laws of the State and their own ordinances, they 
cannot be controlled in their discretion by the judi hal depart 
ment. Their powers are political. And the legislature ot the 
State alone can control that discretion. To hold otherwise 
would be to subject the legisiative and discretionary powers 
ot the political sub-divisions of the State, and even of the State 
itsell, to the supervision, censorship and unlimited control ot the 
federal judiciary, and otten to the unbridled wall of a single 
Kast St. Lous vs. United States, tro U. S. 321-5, decided 
Feb. 4, 1884, and the Court there said: 

“And admitting that any surplus of such tund, in any vear, 
remaining after payment of such expenses, ought to be 
appled to payment of the interest and principal ot the bonds, 
that could only be required when such surplus should have been 
ascertained to extst. In the present judgment the Court has 
undertaken to torsee it, and by mandamus to « ompel the City, 
by limiting its expenditures tor its general purposes fo create 
the surplus, which it appropriates. But the question, what ex- 
penditures are proper and necessary tor the municipal administra. 
tion 1s not judicial; itis confided by law to the discretion of the 
municipal authorities. No Court has the rigehit to control that 
discretion, much less to usurp and supersede it. To do so, ina 
single year, would require a revision of the details of every esti- 
mate and expenditure, based upon an inquiry into all branches 
of the municipal service; to do it, for a series of years, and in 
advance, 1s to attempt to forsee every exigenc V and to provide 
against every contingency that may arise to affect the public 


* * e 
necessilies. 
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This decree could only have been rendered, as we conceive, 
on the theory of the prayer in the bill that a lien should be de- 
creed on the future incomes and revenues of the City 1n favor of 
the Company for payment of its demands. (Transcript 13, 
Record 34.) 


In the case of Litchfield vs. Ballou, 114 U.S., supra, this 
Court held in a case involving questions similar to some of the 
questions in this case that the holders of bonds could not have 
a lien on water-works erected with the proceeds of the sale of 
the bonds. 


We have endeavored to call the attention of the Court to the 
principal questions arising on this record, and if we may use 
the language of the distinguishec judge who rendered the opin- 
ion in the case of Litchfield vs. Ballou, supra, we respecttully 
submit that complainant’s cause “is a novelty which only the 


necessities of the case could suggest.” 
GEORGE A. ANDERSON, 
FOSEPH N. CARTER, 
WILLIAM HH. GOVERT, 
Counsel and Solicitors for Appellant, the City of Quincy, 


L.H. BERGER, 


City Attorney tor the City of Quincy. 
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SUPREME COUR. 


OF THE UNITED STATES. 


OCTOBER TERM, A. D. 18&6. 
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THE CITY OF QUINCY Impleaded with the 
QUINCY GAS LIGHT AND COKE CO., ) 
Ap peliant. 


JAMES W. STEEL, 
lppellee. 
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STATEMENT, BRIEF AND ARGUMENT OF 
APPELLEE. 
SS 
STATEMENT OF CASE. 

Appellant having demurred to the bill of complaint of appellee, 
and having abided its) demurrer (RR. 49), there can be no contro- 
Versy as to the facts in the case Thev stand admitted as stated 
in the bill. 

The City of Quincy, 4 muntcopal corporation of Liiineis, on 
kebruary 14th, i977, entered into a contract with The (Quine \ 
Gas Light and Coke Company, also a corporation of the State 


of Illinois, tor the hyhtng of the pubhe lamps in the said City of 


Quincy-—-tor a period of tive years trom May 16th, 1878.) (R. pp. 
s. 6). 

Said contract was entered into by due authority and direction 
of the city council of the said City of Quincey, ‘AR. S), and was 
within the corporate powers of both contracting parties. (CR. pp. 


3,8 


By the terms of said contract which is set ont in the record 
“mn hacc verba,” the said company was to turnish gas tor, light, 
extinguish, clean and repair the public lamps of said city, and said 
city, was to pay said company $30 per lamp therefor per annum, 
and bills were to be presented and payments to be made monthly. 
(R. pp. 6, 7). 

The City of Quincey had a tiscal vear ot its own terminat- 
ing on the gist day ot March of each vear during the peroid 
covered by the controversy in this case. One ot said tiscal years 
ended on March 31st, 1851, another on March 31st, 1882, and the 
third on March 31st, 1553. During each of said tiseal vears, said 
City of Quincy had an income and revenue ot its own, which 
income and revenue was under the control of the city council of 
said city forthe purpose of its appropriation, and was appropriated 
by said city council at the commencement of cach such fiscal vear. 


RAG). 

During each of the tiscal vears last named, the said Gas 
Company turmished gas tor, lighted, extinguished, cleaned and 
repaired 720 lamps of said city of Quiney. 

At the end ot the fiscal vear so ending March 31st, 1SSr, 
there was due said company, on the basis of said contract the 
sum ot $7,009.04. I. It: Though vas Was One ot the current 
eXpenses tor said last named vear, (RR mer and though the contract 
seth sard company was of carlier date than any other contract 
tor the current EXPENSES of said fiscal year, the eitv’s contract for 
water supply alone perhaps excepted. (R. 13), and though said 
city had arnple and sufthcrent revenue to have pan the sum last 
named, and also all Drills mm tuil tor « urrent eNpPenses 1 the said 
lase named fiscal vear, (OR. pp. 18, 10), vet nevertheless the city 
council of the crv of Quincey negiected and retused to audit the 
months ty a making thy) Tle balance last aloresaiad, and neglected 
and refused to appropriate the said revenue to pay t!e same, and 


permitcc e revenues of said last named fiscal vear to be dis- 


, ’ , > . 
. , . ' »* Pas »,? . ° , . . 
sipated and scattered, and (oO vo mito the hands of others, who 


s 


s 


were not entitled thereto as against the right of said company to 
be paid said last named balance out of said revenues— and over 
whom said company’s bills tor said last named sum shouid have 
had priority of payment. 

During the fiscal year ending March g1rst 1882, said Company 
upon the basis of the contract rate per lamp, for the gas furnished 
726 public lamps and tor lighting, cleaning and repairing the same, 
and tor a small quantity of gas turnished outside of said contract, 
was entitledto the sum of 22,164.,7)), dollars. At the commence- 
ment of the fiscal vear last named the then city council of said city 
appropriated 10,000 dollars tor gas and no more, which last named 
sum said City paid said Company, leaving a balance of 12,164.,7)", 
dollars due said Company under said contract at the end ot the 
fiscal vear last named. (R. 11, 12.) 


The contract tor eas was of earlier date than any contract un- 
der which said City obtamed any of tts current expenses for said last 
NadlNle f nscal year—the contract for a water supply alone perhaps 
excepted, and the demurrer admits that out of the income and rev- 
enue of the fiscal vear last named the citv council ought to have 
appropriated money enough to have paid the balance last named in 
full, but that instead of so doing, and in fraud ot the rights of said 
Company, said city paid all its other bills tor the current expenses 
of said Jast named fiscal year in tull, those for water and gas alone 
except d: that by reason of the neclect on the part of its coun 1}, 
to make such appropropriation, 15,040 dollars, which ought to have 
been first appheable to the payment of the balance of 12,164 4,24, 
dollars last named was diverted trom the payment of said balance 
and was pad upon the bond indebtedness of said citv. as a result of 
certain mandamus pron ecdings iostituted by some ot the creditors 
ot said citv, the sum of rs,6040 dollars last named being taken in 
said proceedings as the unappropriated surplus revenue lett at the 


end ot the fiscal Vear so ending March 31st, r882. 


Notwithstanding the tuning ofthe sum of IS,f ,O doliars last 


named and thye wse thereat as hast afhores al there Wiis Std]! a fur- 


ther SUPpIUS oOfrevenue appli Pie’ pry ment of thre bya lane e 


’ 


due tor aris last mentioned, bul which the citv council of said cits 


refused nf Appropriate try rrie* ft i\ ryyerry? thereaot and sith fect ese 


to be dissipated and scattered so that it could not de made apypr lig A- 


he to the PVAAN Maeredy tsatd balance. Ik PD. ty LO 


' 


Phe nistory OF ihe course ofevents aquring the ment fiscal veay 


that is to say the one ending March 31st, 1853, is substantiatially 
the same with that of the one preceding it and just mentioned. 

except that the city council of said city did not at the 
commencement ot that vear appropriate anything Whatever 


is, and for the lighting, extinguishing, cleaning and 


for «; 
a 
repairing 726 public lamps trom April rst, 1882, down to Novem- 


ber rst, 1882, the city paid said Company only the paltry sum of 
2,099 70 dollars, while said Compary was entitled to have for that 
period, the sum ot 12,609.85 dollars on the basis of the said contract 
rate. (It. 12. 21.) Though the bills of said Company were pre- 
sented monthly —we have the customary neglect and refusal of said 
city council of said city to audit them, and the scattering and dissa- 
pation of revenue, and we also have the revenue, which ought to 
have been appropriated and used tor the payment of the bills of 
said Company, again seized in mandamus proceedings, as the un- 
used and unappropriated surplus of the fiscal year last named, and 
given to creditors, who have judgments against said city on its 


bond indebtedness. (R. pp. 21. 22. 23.) 


From the ordinance set out in the bill, it appears that no mon- 
ev could be paid out of the Treasury during the period with which 
we are dealing except upon warrants and that no warrants could 
issue until bills had been reported to the city council and approved 


by that body. ne 24.) 


It is also alleged in the bill ot complaint in this case that the 
price per amp named tn saia contract, for furnishing gas for—and 
for lighting, extinguishing, cleaning and repairiog said public lamps 
during the three tiscal vears with which we are dealing, was a reas- 
sonable pric ve theretore, ; nd that the vas So turnished by said com- 
pany and the services rendered was reasonably worth the price 


named in said contract. (R. 23) 


lence whether said company were paid on the basis of a 
guantum meruit or on the basis of the contract price per lamp, the 


| , . 
result would be one and the same thine. 


_~ 


At the time the contract between said citv and said compary 
ot date Feb: lary rgth 1577, was made —the citv had another cor - 
tract vet mm torce with said company, which terminated May 16th 
iS7S,-—-that being the date when the contract of February ryth 


| 


1877 commenced. 


By the contract ot date February 14th 1877, it was provided 


5 


that said company should charge private consumers for gas two 
dollars and a quarter per 1000 cubic feet. (R. 7.) 


In reliance upon the contract of date February rath 1877, as 
a valid contract-—the said company, which long prior to and down 
to May 16th 1878, had been getting three dollars per thousand teet 
from its private consumers, lowered is price to them to two dollars 
and twenty-five cents per thousand teet and during the entire period 
of tive vears covered by said contract, supplied gas toits private con- 
sumers at the price last named. Said company on the faith of the 
promises of the said city to pay as in said last named contract spec- 
ified, was induced to alter its position tor the worse, and put itselt 
In a position where by lowering of rates to private consumers, said 
company lost thousands and thousands of dollars, (R. pp. 14. 15.) 
and we claim that said city ought in tairness to be estopped trom 
disputing the claim hereby sought to be recovered, 

We have seen that the balances against the city due to said 
company at the end of each of tht tiscal years aforesaid would be 
one and the same whether paid tor on th: basis of the contract price 


per lamp or on the basis of a yuantum meruat, 


No question is made but that the city had and used the gas ot 
said company during the three fiscal vears mentioned atore, and 
vet having gotten it, the citv: seeks to evade paying for it either 
on the basis of the contract price or on the basis of a yguantum 
mera, 


rom the bill, 1 appears that at the time of making the con- 
tract of date, February 14th, 1877, and ever since then, the City 
of Quincy has been indebted upon its outstanding valid bonds in 


excess of the constituuional limit of 5 per cent. CR. pp. S, 9), 


Behind this constitutional provision, said city shields itself 
and tries to escape payment of its honest debts for a current 
enpense, 

In the bill of rights of the State of Ilinois, it is provided that 
private property shall not be taken or damaged tor public use 


without « ompensation, 


It the position of the City of Quincy, in this case is tenable 
mo omay buy aman s property, reel it into its possession, then evade 
the pavment ot the price thereot, by means of the constitut.onal 
provision above mentioned reiative to indebtedness. In cri tvet 
words, though prohibited by the clause of the constitution trom 


taking private property for nubin use without Compensation, the 
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city seeks to use another clause of the same constitution to shield 


it from paying for private property, consumed and used by it. 


The constitutional provision relating to the creation of in- 


debtedness by the cities ot [linois in excess of the limit of 5 per 


cent. seems likely to cut so large a question in the decision of the 
case, that perhaps the conflicting positions ot counsel should be 
here stated. 


Let it be undestood that we are now speaking of current 


expenses merely—such expenses as a city necessarily has to meet 
each year—and which are properly payable out of the annual 
revenues of each year. 

The city on one hand, uses the constitional provision afore- 
said, as a shield behind which to screen itself to avoid the pay- 
ment of its honest debts. Its position seems to be that it is af liberty 
to get what property it can of anvone, and theapay only? what it 
pleases—in other words the city would avail itself of the constitu- 
tional provision to enable it to perpetrate a fraud and the grossest 


of outrages upon its creditors. 
Our position upon the constitutional provision atoresaid is this: 


Istly. That the object of that provision was to enforce muni- 


cipal honesty— not dishonesty. 


2ndly. That in so tar as relates to current expenses, no indeb- ' 
tedness is created by the making of a contract extending over a 
period of yvears— where the contract calls tor payment in annual 


installments. Suchinstallments become pavable out ot the revenues 


which a city is certain to be in receipt of, and it the revenues oO! a 


city be applied in payment of these annual installments —no indebt- 


edpess is created whatever. 


grdly. That the legal effect of such constitutional provision is, 


not to obliterate the chartered powers ot a city indebted tothe § per 


cent limit, in reference to contracting lor current expenses but to 


make such contracts payable specially out of tts current revenues 


ind not enerally ageammst such city 


Since then one contracting about a current expense 


with a cruvoin [Ehinots, already indebted up to the < per cent limit, 


can et his pay oniv out of revenne at duty devolves and ous 


mposed upon the cmv council ot a city, of so dealing with and 
. 


distributing tne current revenues Of a civ aS to Meet is innual 


nlis for current expenses 


sthly. The existence of snch constitutional provision carries 
with it as a corollary, the existence of the duty on the part of 
those composing the city council, of a city soindebted, of using the 
utmost good faith in dealing with the annual revenues of a city, 
and of passing all necessary votes to vive such revenues to those 


having claims against the same. 


Ohly. In other words— the existence of such constitutional 
provision, makes it the duty and the strenuous duty of the cry 
council of a city so indebted, to see that what such city gets, it 
pays for-—and that the revenues of a city are so used that all 
bills tor current expenses during the vear of office of a city 
council are paid out of the revenues of such year. In this way the 
constitutional provision referred to further@municipal honesty, and 
opposes a barrier to municipal dishonesty. 


7thlv. Any unfair dealing on the part of a city council of a 
city so indebted, with its revenues or any untair action or neglect 
on the part of such body which prevents one entitled to revenue, 
trom getting his money out of the same-—or any diversion of such 
revenue from the payment ot bills to which such revenue should be 
apphed, constitutes a breach of duty on the part of the corporation 
It is a municipal tort for which the city itselt is liable. 


Sthiv. A tort existing, the constitutional provision relating: to 


indebtedness constitutes no detense to an action therefor. 


rsthlv. The charter of the City of Quincy during all the per- 
rod, we have to deal with in this Case’ contained the following 


prov ision: 


;¢° 


“The citv council” meanine the city conned of said City of 
Quincy shall have power to appropriate money and provide tor the 


payment ot the : expenses of the city Saw 


We shall contend and, as we think, establish upon the author- 
ities, that entirely rodependent of the said constitutional provision 
relating to the incurring of indebtedness by mumicipalities in excess of 


five per cent, it was under this clause of Quin \ scharter.the duty of 
(Juin vse itv counc to have appropriated the revenue and proviced 
for the pavmment ofthe balances due said Gas Company at the end 
oteach ot the three fiscal vears atoresaid. The lodging ot such pOWer 
by said charter with Quincy's city counc:! carned with mt the duty 
on the par: ot that body, to appropriate money and provide tor the 


payment of the curren! expenses sued for in th * <. AS, 


Ss 


Thus in the case of Quincy, its charter made it the duty of its 
council to appropriate moneyand provide ior the payment of its ex- 
penses — without reference to the constitutional — provision 
aforesaid. The effect of the constitutional provision aforesaid 
applied to Quincy (in view of the fact that she was already indebted 
up to the five per cent limit, and that consequently claimants for 
current expenses, could only get their money out of current reven- 
ues,) was to increase and jntensily the already existing duty on the 
part of its officials, to appropriate money and to provide for the 
payment of current expenses out of the city’s revenue. 


The failure of Quincy’s city council to exercise the duty above 
mentioned, as shown by the allegations of the bill in this case, we 
contend, constitute a tort. For the breach of that duty, an action 
lies ayainst the city, as we contend, and the constitutional provision 
atoresaid limiting indebtedness, does not apply to a tort. 


This further position we shall contend for, viz: that until cur- 
rentexpenses of a city for any year are fully paid out of the current 
revenues of such city for the year, the holders of bonds issued by 
such city are not entitled to any part of such revenues, either in 
payment of interest upon or the principal of their bonds. In other 
words, we shall insist that current expenses as against interest 
upon or the principal of the bond debt, have a prior lien upon the 
current revenues of such citv for any year. 

Then since as a resuit of the neglect of the city to appropriate 
the revenue to and in payment of the bills ot the said Gas 
Company in the diflerent vears we are dealing with, as said bills 
matured—the bond creditors of said city got during each of said 
years, more of the revenue of such year, than sufficient to have 
paid the Gas Company's bills tor such year, it follows that the 
bond debt of said city has been reduced by moneys which be- 


longed in equity and tairness to the Gas Company. 
Aca oe 
A beeken case then exists upon equitable principles for the 


appheation of the doctrine ot marshalling assets. The city should 
ou. of future revenues, be required to make good, at least to the 
extent needed to pay said company, the amount by which the 
current revenues of the ditkerent fiscal years, with which we are 
now concerned, were used to reduce the bond debt ot said citv. 
We purposely leave out of this statement——any lengthy men- 
tion of the tact that the city council of Quincy voted to terminate 
suid contract ot date February I 4th, 1577, (IR. 260). lk appears 


9 


that said company never consented to the abrogation of the con- 
tract, and the view that one party to a contract can break it 
against the consent of the other has never received judicial 
sanction as far as we know. But if the city by its notice did 
abrogate the contract, the only result would be that it would have 
to pay for the gas used on the basis of a guantum meruit, and in 
this case we have seen that that price and the contract price were 
one and the same. 

As to the technical question of the right cf James W. Steel 
as a stockholder to bring this suit—we reserve the discussion of 
that question until the last division of our argument. 


WM. McFADON, 
Counsel for Appellee. 


BRIEF. 
SUBDIVISION IL. 
The object of this subdivision is to establish: 
istly. ‘That the constitutional provision, relating to indebted- 
ness above referred to, does not obliterate, abolish or extinguish 
any of the powers of a city in relation to current expenses as the 
same are conterred by its charter, butits chartered powers in such 
regards are sul left in force os there conterred. 
Valparaiso vs. Gardner, 97 Inda., 1. 
Grant vs. Davenport, 36 lowa, 390. 
Kast St. Lous vs. E. St. Louis Gas Co., 98 Ill, 415. 
Railway Co. vs. City of Jacksonville, 114 IIL, 567. 
Lavcock vs. Baton Rouge, 35 La., An., 475. 
Tax Pavers’ Assn. vs. City of New Orleans, 33 La., 
An., 571. 
2dlv. Quincy by tts charter, and prior to the passage ot the 
constitutional provision aloresaid, being empowered to provide tor 
lighting its streets, had the power to do the same thing after and 
notwithstanding the going into torce ot said provision. 
gdly. That the contract set out in the bill of complaint was 
authorized by Quincy's charter, and this appears: 
istly. From the allegations of said bill admitted by the de- 
murrer. 
among other provisions of its 


2dlv. From the tollowing 


an 
charter: The city council ot said city shall have power “to provide 


for lighting the streets and erecting lamp posts.” 


City ot Indianapolis vs. Indianapolis Gas Light Co., 
o6 Ind., 400. 


Grant vs. Davenport, 36 Iowa, 396. 
Rast St. Louis vs. E. St. Louis Gas Co., 98 HL, 415. 
Des Moines (y.18 (‘o. Vs, Des Moines, +4 lowa, <Os., 


Valparaiso vs. Gardner, 97 Ind., 1. 


Ye 


SUBDIVISION IL. 


tstly. By a unitorm current of decisions in states where a 
constitutional or statutory limitation restricts the incurring of in- 
debtedness by municipalities beyond a certain point, the indebted- 
ness of a city, if upon @ time contract tor current expenses, does not 
arise at the time of making such contract. If the opposite were 
the rule, the aggregate of all the payments to be made during the 
entire duration of the contract, would constitute an indebtedness 
of such city, arising at the moment such contract was made. The 
true rule upon the authorities is that the indebtedness under such 
contract only arises trom month to month, as and when the article 
contracted for 1s turnished. 

Fast St. Louis vs. Ek. St. Louis Gas Co., 9S IL, 430. 
City of Valparaiso vs. Gardner, 97 Ind., 1. 

Grant vs. Davenport, 36 lowa, 396. 

Weston vs. Svracuse, 17 N. Y., 113. 

Laycock Vs. City ot Baton Rouge, 35 ce An., 17 5- 
Reynolds vs. Shreveport, 73 La., An., 430. 

State vs. McCauley, 15 Cal., 429 

People Vs. Pi heco, 27 Cal... 175; 


2dly. Independently of any question of estoppel or ot tort, a 
general judyment In contract and MPon ad contract, if scems, is not 
recoverable against acitv even tor current expenses, if sue h cits 
be indebted up to the 5 per cent lint. 

Prince vs. Quincy, ros HL, 138, 215. 


3dly. Inasmuch as on a time contract for gas (it being a cur- 
rent expense of a city) no indebtedness is created only as and when 
the gas is turnished, and even then no inaebtedness ts created if 
the revenue of such city be applied in payment of the successive 
instaliments due under the contract, it follows that the only eflect 
of the constitutional provision relating to indebtedness above re- 
ferred to as applied toa city indebted up to the constitutional limit, 
IS tO SO « hange the ley tletlect of ts contracts as to current! EX pPenses, 
as that the same, instead of being payable generally by and ayainst 


AacCcHY as theretotore, become and are ray able spy CITC ALN and s1y'- 


cially out of its revenue. 


“! Louis (sis ('o.. Os in . } 30. 
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4thly. The decisions of courts upon contracts which have 


been held payable out of revenue, or a special revenue, become 
then applicable to the case in hand, and from these decisions, it is 
clear in such cases that any default on the part of municipal author- 
itics in collecting such revenue, or in taking the necessary 
steps to give such revenue to the parties entitled to the same, or to 
make the same available to them is a wrong on the part of the 
officers, tor which the city itself is liable in an action of tort. 

Clayberg vs. City of Chicago, 25 Ill, 536. 

Lansing vs. VanGorder, 24 Mich., 456. 

Chaffee vs. Granger, © Mich., 51. 

oot 
Kearney vs. Covington, 1 ‘Melg) Ky., 339. 
McCullough vs. The Mavor of Brooklyn, 23 Wend., 
400. 
Western vs. The Mavor ot Brooklyn, 23 Wend., 334. 
SUBDIVISION IIL. 


To show that a tort has been committed in the case at bar, in 
the manner the city officials have dealt with said company, is the 
object of this subdivision ot our briet. and that this is so appears 
trom these considerations: 

tstly. The charter ot the City of Quincy provides that the 
city council of said city shall have power to appropriate money 
and provide for the payment ot the expenses of the city. 

Record, page 5. 
Private Session Laws, Illinois, 1857, p, 163, chap. 
}, Sec. }- 

2zdly. The vesting the power last aforesaid in the city coun- 
cil of Quincy carried with it the duty on the part of that city 
council to appropriate money and provide tor the payment of the 
expenses of the city, tor the failure to perform which an action lies 
in favor of the party aggrieved ayainst the city. 

Clayberg vs. Chicago, 25 IIl., 536. 
Seagraves vs. City of Alton, 13 Ill, 366. 
Chicago vs. Robbins, 2 Black, 418. 


Bloomington vs. Bay, 42 Ill, 507. 


gdly. Under the provision of the charter last cited—it was 


not only the duty of such city council to appropriate money, but it 


was also the duty of that body to audit bills—and to pass any and 
all ordinances and resolutions, and to do any and all acts and things 


necessary to give the Gas Company its money. 
Frank vs. San Francisco, 21 Cal. 695. 
The State ex rel., vs. Cincinnati, 1g Ohio tgs 
gthlv. Action on the part of Quiney’s city council under such 
power as that last cited, is not legislative or discretionary but the 
exercise of such power by such council is imperative in favor ot the 
party entitled to the money tor current expenses furnished. 
Supervisors vs. U.S. 4 Wall 447. 
Galena vs. Amy, 5 Wall 705. 
Commonwealth vs. Pittsburg, 34 Pa. St., 13. 
Robinson vs. Butts City, 43 Cal. 354. 
Frank vs. Supervisors, 21 Cal. 695. 
2 Dill. on Munic. Corp., Sec. 8957. 
sthly. A duty being imposed on Quincy’s council by the char- 
tered provision last cited, and that duty being omitted, and by vir- 
tue of such omission,-— a substantial loss of money resulting to said 
Gas Companyv— we have here all the elements of a tort. 


Loup vs. Calatorma S. R. R. Co., 63 Cal. go. 


Underhill on Torts, 4 


That the duty on the part of Quincy's city council of appro 


— | 


priating money and providing tor the payment of the expenses of 
the city. existed under its chartes and independently of the consti- 
tutional Provision ator esaid re! i] tyes to indebtedness, 1s ( leat , “Ince 
_ atter that provision went nto force, a 4 laim lor current CANDENSES, 
was recoverable only out of revenue, we conte na. that as al result 
; of that provision it was doubly incumbent on Quincy's city coun- 


cil to deal fairly with its creditors tor current expenses and to ap 


fom 


propriate promptly its revenues in payment of their bills 


, 


In other words an already existing duty was by virtue of the 


. 


come imto torce ot that rroviston, intensified and made all the 
~ -s 


erealel 
= 


SUBDIVISION IN 


, 


‘constitutional provision relating: TO ce btecdness, does ne 


constitute a detense to an action mrainst A civ though indebted to 


the five per cent bmit, where the action is a tort brought for the 


. : + , ¢ ' . ' 
negligence of its agen's. 
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City of Chicago vs. Sexton, rg Ill. 245. 
Bloomington vs. Perdue, gg Ill. 329. 
Bartle vs. Des Moines, 38 Iowa, 414. 
Rice vs. Des Moines, 40 lowa 635. 
SUBDIVISION V. 

But by the allegations of the bill, it appears that the contract 
tor gas was older and of earlier date than contracts relating to cur- 
rent expenses which said city paid in tull. 

Upon this point—the law is—that the contract was itself an 
appropriation of the tuture revenues of the city which successive 
councils when coming into office were bound to regard. 

Syracuse vs. Weston, 17 N. Y. 113. 
Grant vs. Davenport, 36 lowa, 396. 

And the City of Quincy having revenue enough to pay the 
clairas arising under the contract in the case at bar, its council could 
not vote away revenue trom the Gas Company, and appropriate it 
to contracts of later date, and then claim that the contract of Feb- 
ruary 14, 1877, was invalid. 

oie AN : | , : 
Cincinnati vs. Cameron, 33 O. S., 375. 
On the authority of the last case, the contracts of later date, it 


any, would be the invalid Ones. 
SUBDIVISION Vi. 


But the allegations of the bill of complaint are such that irres- 
pective of the question of tort, a recovery may be had upon the 
contract for the price of the gas turnished, provided the law and the 
tacts of the case warrant it, and that they do warrant it appears 
trom the following considerations. 

istly. A proper case tor an estoppel in pais is presented, aris- 
Ing out of the use by the city of the gas, and the tact that the Com- 
pany was by the provision of the contract required to lower the 
price of gas to private consumers—-and the conduct of Quincy's 
officials in its dealing with the said Company and its monthly bills. 


Argenti vs. San Francisco, 16 Cal. 25<, 283. 


(ss Cn “ , * San Frame ISCO, () Cal. $5 +. 
Hitchcock vs. Galveston, 96 U.S. 34. 
bield on Corp , s Cee 


par. A 


—= * 
é.’ 
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. 


KE. St. Louis vs. Ik. St. Louis Gas Co., g8 Hl. 428. 

Maher vs. City of Chicago, 38 IIL 267. 

Cincinnati vs. Cameron, 33 Ohio St., 374. 

2ndly. The later decisions of the Supreme Court ot Illinois 

established that the constitutional provision relating to indebtedness 
can not be set up to prevent the Operation ot an estoppel en pals 
where the case would otherwise warrant the application of that 
principle. 

City of Chicago vs. Sexton, 115 Il. 245. 
SUBDIVISION VIL. 


The creditors of a city tor current expenses are to be preferred 
as against Current revenues to the claimant for the interest or prin- 
cipal of any of its debt upon its outstanding: bonds. 

The People ex rel. vs. Cairo, 50 Il. 168, 
(srant vs. Davenport, 3” lowa BQ. 
Coflin vs. Davenport, 20 lowa 315. 

The current revenues having been used in reduction ot the in- 
terest bearing and bond debt of the city in this case— while its bills 
for gas--a current expense remain unpaing a proper Case for tmar- 
shalling assets exists in this case, and a court of equity will compel 
said city, Out of tts future revenues, to make good the amount of 
current revenues so used at least to the extent needed to pry the 
bills of said Company tor gas turnished during the tiscal vears we 
Alle dealing with and such is one etlect of the decree in this case. 

Burnham vs. Bowen, 111 U.S. 783. 
Fosd k Vs. S\ hall, vy U. >. 28% 

It is a recognized branch of equity jurisprudence to compel a 

return of funds as above insisted on 
Jackson vs. Norris, 72 Hl. 3607 and cases cited. 
Frost vs. Inhabitants, © Allen 156. 


SUBDIVISION NVIIL. 


Interest is allowed under the law ot Iilimots, on monev withheld 


by an unreasonable and vexatious celayv of payment 


Samis vs. Clark, 13 Dl. <44 
And the Kedera! Courts in des igyer WA Mimiiiiit bprebl indebtedness 
have not hesitated to c mMmpei Municipalities in lliinois to pay inter- 


est, 


ee ee ee 


16 


Walnut vs. Wade, 103 U.S. 683. 
See also: 

Aurora City vs. West, 7 Wall 105. 

Genoa vs. Woodrutl, 92 U.S. 502. 


The statute of Illinois, in torce when the said contract was 
made, on the subject of interest does not, nor does any other statute 
of that state, exempt cities from paying interest. 


In actions of tort the rule is that interest is allowed upon pe- 
cuniary elements of damage, the values of which are reasonablv 
certain. 

1 Sutherland on damages, 630. 

Green’s Brice Ultra Mires, 728. 

Snow vs. Nowlin, 43 Mich. 383. 

Madler vs. Express Line, 61 N. Y. 312. 
SUBDIVISION IX. 

Upon the question of the attempt on the part of the city to 
annul or rescind the contract, we say: 


istly. That while letting the contractor go on furnishing gas 
a notice that the city would pay on some other basis than the con- 
tract price Is nggratory. 
Gillette v-. Bowman, 43 Mich., 479. 
2div. The city could not hold on to the benetits of a contract 
and insist that it is rescinded. 
Cable vs. Ellis, 86 Ill., 537. 
3dly. The effect of the action of the city in voting not to be 
bound by the contract is equivalent to saying we will have vour 
gas but avoid the contract for the sake of getting rid of the price, 
but a city can not in this way avoid a contract. 
Jenkins vs. Samson, 14 Me., 364. 
King vs. Mason, 42 LL, 224. 
And we insist that in no event could the city rescind without 
making the Gas Company whole, and to have done this the city 
must have paid all moneys due at the time ot the notice given, and 


made the COMpPany good on its loss in reduc tion ot price to private 
CONSUMCTs. 


4 ae. 


a) 
SUBDIVISION NX. 
There is nothing in the decree which interferes with the dis- 
cretion of the city. 
The People ex rel. vs City of Cairo, 50 IIl., 108. 
SUBDIVISION NI. 


In view of the facts in the case, we say, upon the question of 
the nght of the stockholder to sue, it is to be remembered that this 
case is one of non-feasance and neglect on the part of the directors 
of the Gas Company, and as such we insist the allegations of the 
bill are up to the requirements of 


Detroit vs. Dean, 106 U.S., 542. 


Davenport vs. Dows, 18 Wall., 627. 
Dodge vs. Woolsey, 18 How. (U. 5S.) 331. 
WM. McFADON, 
Counsel and Solicitor for A ppellee. 


CONSTITUTIONAL PROVISIONS CITED. \ 
Art. 2, Sec. 13, Constitution 1570 ot Illinois: 
“Private property shall not be taken or damaged for public — 
“use without just compensation. Such compensation when not 
“made by the state shall be ascertained by a jury as shall be pre- Vv 
“scribed by law. The fee of land taken for railroad tracks, with- 
“out consent of the owners thereof, shall remain in such owners, 
“subject to the use tor which it is taken.” 
Art. g, Sec. 12, of the same constitution relating to indebted- 
ness is given in appellant’s briet at page 27. 


STATUTORY PROVISIONS CITED. 


“An act to reduce the law incorporating the City of Quincy 
“and the several acts amendatory thereof, into one act. and to 


“amend the same.” 
Private Session Laws, Illinois, 1857, page 156. j 


Section 4, chapter 4, ot said last named act is as tollows: 


The city council shall have power “to appropriate money and 
“provide for the payment of the debt and expenses of the city.” 


Private Session Laws, Illinois, 1857, page 163. 
Section 51 of Chapter 4 of said last named act ts: 


The city council shall have power “to provide tor lighting the 


The title of the act next referred to is: , 
4 
“Streets and erecting lamp posts.” 

* 


Private Session Laws, Illinois, 1857, page 171 


| 

. 

| 
This act shall be deemed a public act and take etlect trom and q 


Section 23 ot chapter g of said last named act is 


aller its passage, 


Private Session Laws, Illinois, 1857, page 184. 


ARGUMENT. 
I. 


If we understand the argument of the city in this case, it ts 
built upon an idea, which we regard as erroneous, viz.: that in con- 
tracting for the gas used by the city and now sued for, an indebt- 
edness was created by the Citv of Quincy, which, by reason of an 
already existing bond indebtedness in excess of the constitutional 
limit, was void, The position is advanced in said argument, and 


perhaps in more than one instance, that the city council of said city 


could not be in fault in not paving an indebtedness which the city 
had ho power to create. 

Counse! for the city do not dgyelop their views upon the ques- 
tion of the illegality of such indebtedness, and we are accordingly 
left to conjecture upon the subject. 

We assume that counsel must contend tor one or the other of 
these positions, viz.: On the one hand, that the constitutional pro- 
vision, relating to indebtedness, either abrogated the power given 
to Quincy in its charter to provide tor lighting its streets, or else 
that by virtue of that provision that power was placed in abeyance 
so long as the city’s indebtedness remained in excess of the five 
per cent limit: or else, on the other hand, that notwithstanding the 
constitutional provision atoresaid, the chartered powers of the city 
vet remained to be exercised for the benetit of its inhabitants, and 
the fact that any indebtedness existed in the case at all was because 
ot the failure of the city’s council to appropriate money and pro- 


vide tor the payment of the monthly gas bills as presented. 


If the indebtedness arose because the revenues of the cits 
were not appropriated in payment of said monthly bills, as they 
became due and were presented tor paymeni, then the wrongtul 
act of the city council of Quincy in dealing with its revenues has 
given rise to indebtedness which, but for that act, would not now 
be in existence, and surely the city will not be allowed to take ad- 
vantage of its wrong to defeat a recovery upon a claim which, but 


for its wrongtul act, would not have an existence. 


It can hardly be contended that the etlect of the said constitu- 
tional provision was to abrogate or place in abeyance the chartered 


a 
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powers of Quindy relating to the lighting of streets. If that 
“ower were so abrogated or placed in abeyance, other powers 
would share the same fate, and a city indebted up to the five per 
cent limit would not be able to perform its functions as such for 
want of any power to contract, even in reference to current ex- 
penses. How could a city exist, shorn of all power to contract 
for water, gas, to hire officers, and to agree with its policemen 
what wages they shall receive, or to contract for provisions to 
carry on its fire department, or to make contracts relating to a 
great many other subjects that might be thought of? 

The true view is that the chartered powers of a city are not 
extinguished or placed in abeyance by the constitutional provision 
aforesaid. They exist notwitastanding that provision, to be acted 
on and under as the needs of the city require. 

Take, for instance, the question of contracting for a supply of 
gas covering a period of several years, and running into the future. 


In such a case the most that could be claimed would be, not 
that the city could not contract at all tor gas, but that any party 
contracting for such an article with a city indebted in excess of the 
5 per cent limit, might be obliged, in case the revenues of the 
city In any year were insufficient to meet all the current expenses 
of that vear, after an honest and fair application of the revenues of 
the year, to bear his share of the deficiency of the year. 

See Tax Payers’ Assn. vs. City of New Orleans, 33 
La. An. 27I. 


Our position upon this point, as also upon the sufficiency ot 


the powers ot the city to make the contract set out in the bill, is 
established by the authorities cited in the frs/ subdivision of the 
foregoing briet. 

IT, 


In the case of East St. Louis vs. East St. Louis Gas Light 
Co., 98 Tll., 430, the court had under consideration a time contract 
fora supply of gas, under which the aggregate of all the payments 
amounted co 211,200 dollars. Atter quoting the constitutional pro- 
vision of Illinois relating to indebtedness, the court says: 

“Now appellant’s counsel contend that this aggregate sum of 
“211,200 dollars should be considered as a present indebtedness, as 
‘a debt incurred at the making of this contract, on October 3, 
“1880,” 


-——— 


‘ 


“We do not assent to the correctness of this view.” 


“The contract was for the furnishing of an article tor mghtly 
“consumption by the city during a period of thirty vears, fixing the 
“price at which the article should be turnished. There was no in- 
“debtedness in advance of anything being furnished along trom 
“night to night during the period ot thirty vears. The contract 
“provides tor the payment monthly at the end of each month, the 
“amount that became due for the month then ended. When the 
“company has turnished the gas tor a certain month, then there ts 
“a hability—-an indebtedness arises,and not betore, as ws con- 
“ceive. Hence the amounts that might become due and payable 
“under the contract in future vears, did not constitute a debt agamst 
“the citv at the time of the entering into the contract, within the 


“meaning of the constitution.” 


“Had the contract been pertormed in compliance with tts 
“terms, as it should and presummptively would have been, there 
“would have arisen no indebtedness on the part of the city for 
“one month's gas supply. As already observed, this gas light was 
‘one of the ordinary current expenses of the city, it being turmished 
“and consumed nightly, which would be and was presumably, pro- 
“vided tor and met by the annual appropriation and levy of taxes 
“tO paVv the ordinary Current expenses of the year, and trom the 
“city’s other sources of revenue. We are clearly of opinion the 


“contract does not tall within the constitutional inhibition.” 
In the later case of: 
City of Valparaiso vs. Gardner, 97 Inda., 1. 


where a lke constitutional provision is before the court, the author- 
ities are fully reviewed. In that case the court savs of this ques- 


tron: 


“The question ts a grave one and not entirely without difficulty, 
“It we hold that the contract to pay an annual water rent of 6000 
“dollars during al period of 20 Vears, creates a debt tor 120,000 do.- 
“lars, andis a debt within the prohibition embodied in the constitution, 
“we should lav down Apring ple that would ma great majority cit 
“instances, put an end to mumicipal government. It it be true that 


“an agreement to pay a given sum each vear tor a long period of 
“vears constitutes a debt tor the agpeurregate sum re sulting irom adc- 
“ing together alithe vearly Installments, then its extremely doubt 
“tul whether there is a citv in the State that has authority to repair 


‘a street, dig a cistern or build a sidewalk, tor nearly every city has 


“vears in which the aggregate amount of annual rents would of them- 
“selves equal, if not exceed, the limit of two per centum on the value 
“of taxable property. We know as a matter of general knowledge, 
“that water works and gas works require the outlay of enormous 
“sums of money, and that such enterprises are not undertaken under 
“contracts running tor short periods of time. Ifthe aggregate sum 
‘Sot all the yearly rents is to be taken as a debt, within the means of 
“the constitution, then many cities will be lett without the means ot 
“procuring things so essential to public welfare and safety. We are 
“not to presume, unless coerced by the rigor of the words used, that 
“the framers ot the amendment, or the electors who voted for it, in- 
“tended to destroy the corporate existence of Our municipalities, or 
“to leave them without water or light.” 


The court then proceeds to say that upon the authorities, the 
word “debt” can not be said to have a firmly settled meaning, and 


oe Bel 


then adds. 


“The effect of the proposed contract is that the city shall be 
“liable for water as tt is furnished and not betore. It is not until af- 
“ter the water has been turnished that there can be justly said to be 
“a debt, for while there might be a liabilv tor damages in case of a 
“breach onthe part of the city, there is certainly none under the 
“contract until the citv has received that tor which it has contract- 
“ed. If it can pay this indebtedness when it comes into existence, 
“without exceeding the constituuonal limitation, then there is no 

violation of the letter and surely none of the spirit of the constitu- 
“tion. We are careful to sav when the debt comes into existence 
‘and not to say when it becomes due, tor between these things there 
‘is an essential ditlerce. The object to be accomplished by the 
‘amendment, the condition and necessities of Our municipalities as 
“known to the authors of the amendment, and the just force of the 
“language employed, authorize us to conclude that the inhibition ot 
“the constitution does not app.y to contracts tor water to be paid tor 
“as the water Is furmshed, provided it is shown the contract price 
‘can be paid out of the current revenues as the water is furnished, 
‘and without increasing the corporate indebtedness bevond the con- 


“stitutional limit.” : 


The court reviews tullv all the cases upon this question and 


CON ludes as above stated. 


In the last case, the question arose upon an injunction to re- 


“contracts for gas and water supplies running fora long series of 


— 
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strain the making of the contract. In the former, the question 
arose upon suit for an installment of moneys due under a contract, 
where as in the case at bar, the city had gone on tor some years 
paying under the contract—a fact which in itself proved that the 
revenues were sufficient to pay the bills due under the con- 
tract. In the case at bar, there is a suthciency of revenue 
during the very vears we are dealing with. Whe trouble is that 
Quincy’s council would not apply it to the bills of the company 
as they become due. (R. 16. 20. 23.) Hence at the end of each 
fiscal vear, we have to deal with, she has a surplus of unexpended 
revenue of at least 18,460 dollars which is obtained as such by 
creditors of the city on their bond debt, either for interest or prin- 
cipal thereon. (R. 19. 22.) 
Of like effect with the last foregoing decisions are: 

Weston vs. Syracuse, 17 N. Y. 113. 

Grant vs. Davenport, 36 lowa 396. 

Dively vs. Cedar Falls, 27 lowa 227. 

State vs. McCauley, 15 Cal. 4209. 

People vs. Pacheco, 27 Cal. 17¢. 

Reynolds vs. Shreveport, 13 La. An. 430 

Laycock vs. Baton Rouge, 35 La. An. 475. 


We claim that the foregoing decisions show that the eflect of 
the constitutional provision aforesaid, appled to Quincy, a city in- 
debted. when and since the contract of February rath, 1877, was 
made, m excess of the constitutional limit of 5 per cent, was to 
change the legal etlect of its contract last named, so as that the in- 
stallments thereby provided tor became payab'e specially out ot 
revenue, instead of their being a debt pavable generally by said 
citv, as would otherwise be the case. 

This last proposition once conceded, the decisions of courts 
upon contracts payable out of revenue or special revenue at once 
became applicable to our case, and from these it appears that in 
such cases any detault on the part of the municipal authorities, in 
collecung such revenue, or in appropriating such revenue and pay- 
ing it over to the parties entitled to receive the same, constitutes a 
tort for which the municipality is chargeable. 

In Clayburg vs City of Chicago, 25 Ill. 536, the city of Chi- 
cago had tailed to collect an assessment levied to compensate plain- 
uff for damages sustained by reason of opening a street over his 


lot. 


Says the court: 


“The rule seems to be well settled that corporations and incor- 
“norated companies, may be sued in that character for damages 
“tor a breach of dutv imposed by law. 2. © , An 
‘action on the case, it has been held will 6» against a corporation 


“for the neglect of a corporate duty.” 


“In this case the law has imposed the duty upon the city, 
“where they have appropriated private property tor the use of the 
“city in widening Or extending streets, to have the damages assessed 
“and to have the benetits resulting to others trom the improvement 
“also assessed, and collected, and compensation made tor the dam- 
“age sustained. The duty is clearly imposed and the declaration 
“avers that plaintitls property was appropriated, his damages as- 
“certained and allowed, but that the city, although they have had 
“the benefits resulting to others from this improvement assessed, 
“have wholly neglected and williully retused to cause the assess- 
“ments to be collected.” 


The court held that the plainttl was entitled to recover against 
the city tor the breach of duty on the part of the authoriues. 

In Lansing vs. Van Gorder, 24 Mich 457, we have an express 
decision that a tort is committed it the funds out ot which a con- 
tractor is specially payable, be diverted, or misapropriated by city 
officials and that the city is liable tor the acts ot the officials. 

In the last case, the contractor with the city was by the city’s 
charter and the terms of the contract both, to be paid out of a fund 
to be realized from a special assessment. 


The court there says: 


“When the parties assessed have paid the tax levied upon 
“them, they have performed their whole duty and discharged their 
“entire lability. The duty then devolves upon the city through 
‘its common council to see that the money is properly apphed. 
“This court held in Chatlee vs. Granger, 6 Mich, $1, that where 
“under a city charter, a contractor was pavabie out ot a parti ular 
“tund, the city would be lable if that tund was misappropriated. 


“And in Sheldon vs. Lhe Village of Kalamazoo, supra., we have 


“decided that a citv will be lable tor a tort committed by its min- 
‘isterial otheers uncer the direc tron of its legis! five hody, These 
“principals are apphcable to the present case. The jurs having 


“determined that VanGorder was entitled to the monevy in dispute, 


“and the common council having ordered it paid over to another, 
“the city is liable for the amount. VanGorder was 
“entitled to his pay from some source, and as the money ratsed tor 
“him has been misappropriated by a corporate act, the corporation 
“must make it good to him.” 

See Chatlee vs. Granger, © Mich., §1. 

See also, 

McCullough vs. The Mayor ot Brooklyn, 23 Wend., 
400. 
Western vs. The Maver of Brooklyn, 23> Wend., 
334 
Kearney vs. Covington, 1 Mete. (Ky.), 347. 
which are cases establishing the same principle. 

In the cases just cited trom Wendell, the court says that the 
party injured might proceed either by an action on the case against 
the city or mandamus, as he might elect. 

The cases last above cited, some of which are cases of pure 
neglect, establish the principle that we are contending tor. They 
show in the case of creditors of a city, whose claims are payable 
out of revenue and not generally by the city, that it they lose the 
fund out of which they are to be paid through any neglect or un- 
fair dealing on the part of the officials, that such negligence or 


untair dealing constitutes a tort, for which the citvo is hable. 


This result 1s in harmony with the recognized principle of law 
that no misapplication of a special tund by the otlicers of a munic- 
ipal corporation can deteat the rights of creditors entitled to be 
paid theretrom; that such tund ts in contemplation of law regarded 


as still in the treasury 
State vs. Pilsbury, 30 La., An., Part 1, 70s. 
The People, xX re] —. % Comptroller, 44 ~. y : 6. 
ITT. 


We have seen that the counci) of the city ot Quincy was em- 
powered by its charter to appropriate money, and provide for the 
payment of the expenses of the city 


Now we insist that the lodging of that power in the said city 


council carried with it the Imperative duty of appropriating the 


revenues to and providing for the paviment of the bills of the vas 


~~ 


company as they matured. 
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In City of Galena vs. Amy, 5 Wall., 708, the city council 
were empowered to levy a tax not exceeding one per cent if they 
believed the public good and the best interests of the city require 
it. The court held in favor of a creditor that the discretion given 
the city council in the case could only be exercised one way, and 
that the rights of the creditor and the ends of justice demand that 
it should be exercised in favor of affirmative action. In such a 
case, says the court, the power is in the nature of a trust for the 
creditor’s benetit. The court awarded a mandamus as asked for, 
thus recognizing and establishing that trom such permissive lan- 
guage, in favor of a creditor, a positive duty resulted. 


In 2 Dill. on Munic. Corp., Sec. 857, the author, speaking of 


this decision, says: 


“The court places the decision upon the principle that where 
| . 


i Tn anil et 


“nower is given to public officers, though conterred in language, 
“which is permissive in form, it will be regarded as peremptorily 
“imposing a positive and absolute duty, whenever public interests | 
“and individual rights call of right tor its exercise, and distinguishes 
“tne case trom those which involve the exercise of a discretion 
‘“udicial in its nature, and which the courts can not control.” 


Under the decision in Frank vs. Supervisors City of San 
Francisco, 21 Cal., 699, whatever was necessary to be done to 


have given the company its moneys out of revenue-—whether it be 
the auditing ot bills, or the passage ot an ordinance, ought to have 
been done by Quincv’s council by virtue of the clause of the char- 
ter under consideration. 

The Gas Company being entitled to payment, it was the duty 
of Quincy’s council to make all orders necessary for their pay- 
ment. 

Che State, ex rel., vs. Cincinnati, 19 Ohio. 19%. 

Further, as to the duty resulting from Quincy's coune! being 
empowered to appropriate money and provide for the debt and 
expenses ot the city, see 

Srnmervisore ve [7 & a) - 
SUDErVISOrS VS, i. Bike 4 Wall., 147. 
Commonwealth vs. Pittsburg, 34 Pa. St.. $13. 
In Loup vs. California S. R. R., 63 Cal., go, it is said: 
“A person commits a tort and renders himselt liable to an 


“action tor qdamMages Ww ho commits sone act not authorized by law, 


~ 
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“or who omits to do something which he ought to do by law, and by 
“such act or omission either infringes some absolute right to the 
“enjoyment of which another is entitled, or causes to such othes 
‘some substantial loss of money, health or material comtort.” 


That the duty existed by law in Quincy’s council of appropri- 
eting money and providing for the payment of the citv, we have 
Seen, 

That the duty existing, the city is liable tor the neglect or un- 
fair cealing ot its « tN COUNE il, appears trom the cases ¢ ited above 
and trem the following: 


Seagraves vs. City of Alton, 13 TIL, 366. 


Clavberg vs. Chicago, 25 IIL, 536. 


Bloomington vs. Bay, 42 Dl., $07 


We have then all the elements of a tort within the definition 
last atoresaid, and for this tort the ¢ ty is hable because ot the pro- 


visions of her charter. 


Couple to the charter the constitutional provision relating: to 
indebtedness, and is not the etlect of both to enhance the duty re- 
sulting from the charter. It by virtue of the constitutional provision 
aforesaid, a claimant tor current expenses can only get his pay out 
of revenue—-is it not all the more the duty of the city council to do 
evervihing necessary to give a claimant tor such expenses,—his 


monev out ot the revenue? 


I rom the eNistence of the « onstitutional pra M10On atoresaid, did 


not a new duty arise on the part of Quincy's city councl, VIZ: 
the duty of then seeing that the bills of their term of otlice were 
paid ont ot the revenue ot the same period, and of their further see- 
ing that the revenue of their term ot office was so used that at the 
end of their term, no indebtedness tor current eXpenses was left un- 
settied and open against the city. 


We think that it the neglect of Quincy's officials was action 
able under the charter of the citv, as we think we have shown to 
be the case, without reference to the constitutional provision atore- 


said. such neviect Was a ie more we tronable when considered mn 
, 


connection with that Provision, 


In City of Chicago vs. Sexton, 115, IL, 244, the supreme 


court of Illinois says: 
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“We hold simply that a municipal corporation may be estopped 
“by the action of its proper officers, where the corporation 1s act- 
“ing in its private as contradistinguished from its governmental 
“capacity, and has lawtul power to dotheact. * * There is 
“nothing new in thus holding a municipality responsible for the 
“fidelity of those who act for it. Suits of that kind are of daily 
‘occurrence. The liability thus imposed is not within the consti- 
“tutional and statutory limitation in regard to the creation ot 
“indebtedness.” 


The foregoing shows a case in which the constitutional limita- 
tion against indebtedness constitutes no defense-—the 1dea conveved 
being that the city is liable for the wrongtul and unjust and oppres- 
sive acts of its officers. 

That the constitutional provision atoresaid constitutes no de- 
fense where the action ts tort, is the result of the authorities. 

Bloomington vs. Perdue, 99 III, 329. 
Bartle vs. DesMoines, 38 Iowa, 114. 
Rice vs. Des Moines, 40 Iowa, 638. 

Hence in this sult the constitutional! provision aforesaid 1s no 
defense. 

V. 

Next we ask what was the duty ot the city council of Quincy in 
the premises in view of the tact that the contract of February, 
i577, was of earlier date than anv others under which the current 
expenses of each of the three vears we are considering were ob- 
tained. 

In Weston vs. Syracuse, 17 N. Y., 113, the court, speaking of 
a contract made in one vear to be performed in another. says: 


“It was the duty of the common council of the vear, on com- 
“ing into otlice, to ascertain the charges upon the revenue of that 
“vear, arising out of the prior municipal legislation, and to act with 
“reference to such charges in the other expenditures and engage- 
“ments for the public service. In this wav there would be no 
“tendency in the contract in question to bring about an excess of 
“taxation or of expenditure for the vear 1836.” 

Did the council of Quincy pay any attention to this dutv? The 
record shows that they disregarded it in everv particular. Thev 


' . 
not oniy retused to appropriate revenues at the Commencement of 


} 
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their term ot office to pay the earlier charges on such revenue:, but 
paid all bills under contracts of later date in full, and lett those 
under contracts of earlier date largely or wholly unpaid. 

That a prior contract is an appropriation of the revenues of 
future vears to the payment of the dues under such contract is also 
the decision in 


Grant vs. Davenport, 36 lowa, 3806. 
In Cincinnati vs. Cameron, 33 O. S., 375, the court says: 


“It the law makes a specific appropriation which is claimed 
“to measure the extent of corporate power, when a contract has 
“heeu made which 1s within bounds and theretore valid, it can not 
“be invalidated by subsequent action of the corporate authorities 
“in concluding other contracts, the aggregate of which ts in excess 
“of the appropriation.” 

The logic of these cases seems to determine: 


istly. That it was the duty of the city council of the three 
fiscal years weare dealing with, to have appropriated the revenues 
of their vear of office to pay off the dues under contracts made by 
their predecessors, 


, 


2dly. That the validity of the contract of February 14, 0877, 
could not be atlected by the action of Quiney’s city counci' in 
voting away the revenues of the city and applying them to con- 


tracts ot later date. 


We desire to ir aln call attention to the fact that the decisions 
upon fas and water contracts cited by us show that such contracts 
are valid at their inception (and being such injunctions against thei 
execution by the municipal authorities are retused) it only the city’s 
future revenues seen fairly adequate to meet its current eXpenses, 


including the charges to arise in future years under such contracts. 


Such decisions have been made when iniunctions have been 


apphed for in advance of the execution ot the contract. 


In this case no injunction was asked to prevent the execution 
of the contract, and the citv went on paying the bills under it tor 
several years, showing the amplitude of the city’s revenues. In 
fact, it had revenues sufficient during the three tiscal vears atore- 
said and each ot them to have paid the dues under said gas con- 
tract here sued for in tull. it its citv counc:) had only used them to 


pay the same. 
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On the decisions, then, the contract of February 14, 1877, was 
valid at its incipiency. How then and where did it ever become 
invalid? We have seen that no action or neglect on the part ot 
Quincy’s officials could make it invalid. 

May we not then assume that it was valid throughout the en- 
tire period it had to run: 

VI. 

Thus far we have considered the bill trom the standpoint of 

tort. But the bill of complaint is adapted to a recovery on the 


contract side of the case. 


We now insist that recovery shouid be had upon the contract 


itself, on the principle of estoppel. 

On the tacts, a verv proper case tor the application of this doc- 
trine exists. 

It will be remembered that the said Company prior to the con- 
tract ot February ryth, 1877, was charging its private consumers 
three dollars per thousand cubic teet tor gas; (R. 14.) and that 
by said contract, it was required to pul down its rates to such con- 
sumers to two dollars and twenty-five cents a thousand cubic feet: 
(R.6.) and that relving 01 said contract as valid and on the faith 
ot it, said Company since May roth, 1878, (the day said contract 
went into force) supplied its private consumers gas at the rate last 
named: | IR. I }.! that thereby and thus s id Company Was induced 
to alter and did alter its position tor the worse, and here we have a 


reason tor an estoppel. 


Next we have ground tor an estoppel in the use of the gas by 
the city itself, and its refusal to pay tor it even on the basis ot the 
quantum meruit rate, which is one and the same with the contract 
rate. (R. 23.) 

The case ot Chicago vs, Sexton, rts Til. 244. is basea on. this 
last named idea, and it is expressly stated that where a municipal 
corporation Is acting In its private capacity as distinguished from 
its governmental capacity, and has lawtul power to do the act, it 
mav be estopped by the acts of its officers and in such case, the 
constitutional limitation as to indebtedness can not be urged as a 
defense. 

The power to supply a citv with gas or water when exercised 
by a municipal corporation is private and not governmental. 


De Voss vs. City of Richmond, 18 Gratt. 338. 


City of Valparaiso vs. Gardner 97 Inda. 1. 
City of Indainapolis vs. Gas Co., 66 Inda. 396. 
The People vs. Gas Light Co., 38 Mich. 155. 


Then we contend that the power being private, and the city 
of Quincy having power to make the contract ot February 14th, 
1877. there exists ground tor an estoppel in this case, and that the 
fact of Quincy's indebtedness excece ding the § per cent limit is no 


detense. 


In Maher vs. Chicago, 38 Ill. 2607, the principle of equitable 
estoppel as applicable to municipal corporations is tully recognized 


and decided. 
To same eflect. 
Moore vs. New York, 73 N. Y., 235. 


‘Tn Argent vs. City of San Fran isco, 16 Cal. 253, the court 
S.1\VS;: 

“Tt the « ty obtain the money ot another bv mistake or without 
authority. ot law, itis her duty to retund it—not trom any contract 
entered into by her on the subyec tr. Dut from the ceneral obligation 
to do justice which binds all persons, Whether nattural or artificial. 
lt the city obtain other property which does not belong to her, it ts 


her duty to restore it. or @f wel by her to vender an eautzvalernt to 


, , ’ ,* ‘ 
the true owner trom the like general obligation. It 


would he indeed a reproach to the law. if the city could retin 


anothers property Decause olthe want of an ordinam ©, OTF ths df 


another s money because of her own excessive indebhledtne 


. 


lo Same etlect, 


‘Turner et al.. vs. Cruzen. Supreme C‘ourt lowa. Dec. 


“. t=“! 


‘To same etlect is: 


Cincinnati vs. Cameron, 33 Ohio St., 374. 


Commissioners of Lucus Co., vs. Hunt, 5 O. S., 48o. 


In State Board of Agri ulture vs. The Citizens Street Railway 


‘ , : os , , 
" L 0O., +, [nei 107, wis heid that aithe uch ihere may iy i detect of 


Dowel tomakea contract. vet if acontract made by ac IViIsnoriny 


jation of its charter or some statute prohibiting it, and the corp 


’ J 
rion Has HV Ss pT OMIse mauced a party revving on Tie Promise 
and 1) execution of the contract, to expend money and pertorm his 


‘ .e 7 ] e * is . Be } ’ 
py.uf ere the Corporation is pabie on the contract 


See also Railway Co., vs. McCarthy, 96 U.S. 258. 
In Hitchcock vs. Galveston, 96 U. S. 351, the Supreme Court 
of the United States holds to the same views as in the last and 
other cases last cited. 

See also National Bank vs. Mathews, 98 U. S. 629. 

In Whitney Arms Co., vs. Barlow, 63 N. Y. 70, it is said: 

“It is now well settled that a corporation can not avail itself of 
“the defense of u//ra vires when the contract has been in good faith, 
“fully performed by the other party, and the corporation has had the 
“full benetit of the pertormance and ot the contract.” 

See Morawetz Corp. Sec. 100. 

In Darst vs. Gale, 83 Ill. 136, it is held that a private corpor- 
ation can not avail of the doctrine of «/tra vires where the contract 
has been performed by one party and the corporation has enjoyed 
the benefits thereof. 

On the doctrine of these cases recovery should be had under 
the contract. 

We desire (o call the attention of the court at this point to the 
fact that the Gas Company gets its right to lay pipes in Quincy’s 
streets from the legislature of Illinois, and not from the City of 
Quincy, (R. 4.) Quincy therefore conferred no franchise upon this 
Company or gave any consideration of that kind for the gas used. 

VIL. 

Our next point ts that current expenses constitute a prior claim 
on the revenue of a city in Illinois for any year, to interest and the 
principal ot the bond debt 

The form of the mandamus order at the end of the opimon in 
The People ex rel. vs. City of Cairo, 50 Ill. 168, shows this. 

The order provides tor payment of current expenses first, and 
then the surplus revenue is given to the judgment creditors. 

Grant vs. Davenport, 36 lowa 396. 


Cothin vs. Day enport, 20 lowa 31s. 


to same etlect. 

Since then 18,640 dollars was taken in the different fiscal years 
as surplus and unused revenue of each vear and given to creditors 
having judgments on bonds or interest coupons while the Com- 
pany s gas bills (a current expense and as such entitled to priority 
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ol payment) remained unpaid— we insist that a proper case for the 
marshalling of assets exists and that the city should be obliged to 
make good to the current revenue fund, at least to the extent nec- 
essary to pay said Gas Company's bills--the sums used in payment 
of said judgments and that out of said sums so restored to said tund, 
that said Companv’s bills be pad. 

Burnham vs. Bowen, rrr U.S. 783. 

Fosdick vs. Schell, gg U.S. 251. 

This should be done all the more quickly because it is a well 

recognized branch of equity to compel a return of funds as above 
asked tor. 


Jackson vs. Norris, 72 Ill. 367. 
Frost vs. Inhabitants, 6 Allen 156. 
The decree in this case does this and nothing more. 
VILL. 
Upon the question of interest, it will appear from the statutes 


of Illinois, set out on pages 34 35 of appellant’s briet, that they 
allow interest for any unreasonable or vexatious delay in payment, 


Samis vs. Clark, 13 DL, S44. 


The same argument now made by counsel for appellant was 
made to this court to avoid the allowance of interest on interest 


coupons in an Illinois case. 
Walnut vs. Wade, 103, U.S, 696 


The court in the last case says: “There is nothing in the act 
“authorizing the issue of the bonds to which the coupons belonged 
“that takes them out of these decisions. And we have been re- 
“terred to no legislation in the state ot Illincis which forbids the 
“allowance of interest on this kind ot commercial paper.” 


i} 
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The case of City of Pekin vs. Revnolds, 31 Ill, 532, if amy 
authority on the question at all, could not be authority in this case. 
The entire reasoning of that case is based upon the idea that a munici- 
pality has done its duty and that consequently there ts no vexatious 
delay ot payment. Inthe case at bar, that reasoning tails, for 
there has been a most unreasonable and vexatious delay in pav- 
ment. The other cases cited by appellant, based on the one just 
cred, must tail in their application tor the same reason. 


Preating the case as one of tort, the rule is that interest ts 
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allowed upon pecuniary elements of damage resulting trom torts, 
consisting of injury to money, property or labor, the value of which 
is reasonably certain. 

1 Sutherland on Damages, 630. . 

Snow vs. Nowlin, 43 Mich., 483. 

Mueller vs. Express Line, 61 N. Y., 312. 

Green’s Brice Ultra Vires, 728. 


[X. 


Upon the question of the city's attempted rescission ot the | 


> : We Fy ' , 
contract of February 14, 1877,,that even It the city had the right 
so to do at all, which is emphatically denied, its attempt was tutile 
in this case. For the reasons tor so saving we reter back to Sub- 
division VIII. of our briet: also to those decisions holding that a 
city cannot claim that a contract is ultra vires while holding the 
consideration. 

We insist that no rescission could take place without the city’s 
first restoring the consideration. To have made the company 
whole the city must have paid all back bills and made good the 
loss the company had incurred trom lowering rates to private con- 
sumers. 

Upon the question that the decree interferes with legislative 
discretion, we need only again reter to 

The People, ex rel., vs. Cairo, so [IL., 168., 
to show that that position is not tenable. 
NI. 

The case of Prince vst Quiney, tog Tl, supra., was a case on 
a Water contract. The dea iat ition contained al single count, and 
that a special count on the contract. That case decides nothing 
applicable to this case on the que stion of estoppel or the right to 


recover on a Git poailtin? pier. 


Kither through a misunderstanding of this decision, or from 


some other CAUSe, the dire. tors of the (ys Company were sium- 


bering, and to the great joss of its stockholders’ Their inaction, 
if counsel for appellant are right. had already lost to the company 


and its stockholders « | rye amount of interest, and « ntinued in- 
. . ’ ’ . ; | oe ' ‘ ‘ 
action was about to iet the principal of the claim Decome harred by 


limitations 


{ ‘ 
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The rights of Mr. Steel are to be determined upon the con- 
dition of things as existing at the time suit was brought by him. 
ay The fact that atter judgment in the case was rendered in the court 
below, the directors of the company awakened to an appreciation 
of their position, and seeing questions of individual liability to their 
stockholders Impending, arousea themselves to action can not im- 
peril Mr. Steel's position in this case, especially as in the interval 


between the filing ot his bill and their action, imitations had al- 


f ; 


ready run against much of the company’s claim. 


The allegations ot the bill make such a case of neglect and 
omission on the part of the directors ot the Gas Company , that we 
feel that this suit by the stockholder ts warranted by either one of 
the following decisions, and that the allegations of this bill in that 


behalf are fully up to the allegations in either of the said cases. 
Dodge vs. Woolsey, 18 Hlow. (US.\, 338. 
Davenport vs. Dows, 1S Wall., 627. 
Detroit vs. Dean, 106 U. S., $42. 


The case ot Dodge vs. Woolsev, 1S Tlow., 331, cs tor neglect, 
and the allegations of the bill as to a request made are similar to 


tiose of this bell, See pages 3 yy ind 345 FM Case last cited. 


reer ’ , . 
Phe court. on page 345 of the last named opinion, use lan- 


guage singularly applicable to this case 


. “Now in our view the refusal upon the part of the directors 
“hy their own showing, partakes more ofa disregard of duty than 
“on error of judgment. It was a non-pertormance of a contessed 


.* 


“othicial obligation, amounting to what the law considers a breach 
“or trust, though if may not involve intentional moral deli Quene' 
It amounted 10 an ! eo i] aTALAIET ution of the preatits 
‘due © the stockholders ot the hy ink nto whi hy rcourt of ecu, 


“will inquire to prevent its being made.” 


In this case, was not the neglect of the directors of is ( om- 


-_ 


7) » eat a @ 


‘ . . **s . " . 
many avout to give rise toa hkKe misappiication ot the profits or dues 


of said Company 


In Davenport Vs. Dow Ss. Is W ail O27. io Std) Im stuhstance 
+) Tale | «? k holder eet bys rierby? } thie 
(at AN INGIVIGUAL SLOCKHOMMET MAY asse ‘ Friis, Perc alse if 
brectors decline to take proper steps to assert them Phe relet 
aske ‘| = i\ . the court 17) the Cav Ty eat) ™ ‘ T) ys } lf ‘ ’ ‘} ‘ 2 rey? ? te ?) 

. . 
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It is enough according to the case of Detroit vs. Dean, 106 
U.S. 541, that a stockholder shows a clear breach ot duty on their 
part in neglecting or refusing to act in the matter amounting to 
such grossly culpable conduct as would lead to irremediable loss 
to him if he were not permitted to bring the matter b fore the 
courts. 


That the loss trom the directors inaction would be irremedia- 
ble follows if the claim of the Company was meritortous—and such 


I think we have shown. 


Mr. Justice Harlan in an opinion rendered in County of Taz- 
well vs. Farmers Loan & Trust Co., 12 Fed. Rep. p. 753, (after 
considering the case of Hawes vs. Contra Costa Water Co., 104 
U.S. 450) decided that no formal application to the directors to act 
was necessary under the facts of the case, and that the bill was good 
although containing no alleyatjon of etlorts used with directors or 
requests made to them to defend corporate rights. 


In this case, the neglect of the directors was such and so long 
continued as to render any request unnecessary. In fact the time 
consumed in making a request and getting action thereon, would 
result in the loss of part of the claim tor the Gas Company’s debt. 


Under such circumstances a request would seem to be super- 
flous and unnecessary at all, though in this case made. 


We think that the cases make a sharp distinction between 
cases where the injury to a stockholder results from threatened af- 


tirmative action and when it results trom neglect. 


Hawes vs. Oakland, 1O4 U.S. $30, We think must recognize 

this distinction though the cases menuoned there are mostly those 
. io wanes. — , 
ot threatened affirmative InjuUrIOUS action. 

In this case, even if the directors and a majority ot the stock- 
holders preterred inaction, a minority ot the stockholder had rights 
which courts will protect. 

When it is said that the stockholder suing must have beer a 
stockholder at the time ot the transactions of which he complains 
we understand this to mean the actions of the directors of the cor- 


poration. In this case inaction or neglect is complaimed of. 


The billalleges that on August 13, 1885, (that being the date the 


bill was sworn to) Steel was and tor more than tour vears last past, 


eo” 
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had been a stockholder in the Company. (R. 29.) The inaction 
complained of occured within that period, and hence if the rule of 
the supreme court referred to by appellant’s counsel has applica- 
tion, to a case of inaction—the complainant below showed that he 
owned his stock during the period of the occurrence of the trans- 


actions complained of. 


The allegation of the bill is that the suit was brought in good 
faith and tor the collection and to compel the collection of a mer- 
itorious claim. The size of the debt indicates the injury to appel- 
lee as a stockholder in) the COMpany W hose debt 1s sought to be 
collected. The allegation ot the bill as to good taith is a more 
than substantial compliance with the rules of this court. It excludes 
the idea of collusion of any kind, not merely tor the purpose of 
giving a jurisdiction to the United States cousts, but collusion of 


any and every kind and nature. 
Iress vs. Evans, 1 Dakota, 307 
McConnell vs. Street, 17 Il, 253. 


That the complainant’s allegation in this particular is broadet 


than need be, can furnish appellant no ground tor complaint. 
NIT. 


Phe appellant complains because the authorities of Quincy 


were not made detendant. “This was not necessary. 


Davenport vs. Dows, 18 Wall., 627. 


But even if it were, itis late to raise the question when the admis- 


| ’ : ‘ ‘ 

sions DY the demurrer d rPaaWeayv with the necessity of any discovery 
T ded discovery the allegati the bill admitted | 

he needed discovery the allegations ot the Dill admitted by the 


me ~@ 


demurrer make. 


But aside trom this it is the universal rule in Illinois that when 
a corporation 1s varnisheed, its treasurer or other oflicer make s the 


discovery by answering. 
Oliver vs. KR R. Co., 17 Iil., 588. 


Put it the position otappellant is right, then if the appellant had 
answered and made the discovery asked tor under 1 corporate, 
seal and not under oath, the only etlect would have been that ap- 
pellee couid eo h ive’ excepted to the answer: for the reason that 


it was not under oath. 


38 


Finally the decree in this case is as it should be, on the author- 
itv of 
Davenport vs. Dows, 18 Wall., 627. 


It is tor the amonnt of the balance admilted by the demurrer 


to be due at the end of each of the fiscal years we are dealing 
with and interest. To avoid the idea of creating any additional 
indebtedness against Quincy, the decree is made payable out of 
revenue and not generally against the city. We submit there ts 


no error in the decree. 


In conclusion, we add that after signing the stipulation to sub- 
mit, we obtained copy of printed record. From that we discover 
that in taking this appeal no notice issued or any summons and 
severance took place as to appellant’s co-defendant below, the 


Company, in the matter of this appeal. 
Counsel and Solicitor for Fames W. Steel, Appellee 
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STATES VS. DUNN. ADM'X. &e. 1 


UNITED 


1 l'nited States Court of Claims. 


Susanna E. DUNN, ADMINISTRATRIX OF THE | 


estate of George Dunn, deceased, 5 cia 
te of George | — No. 14555. 
Kx, 
The UNirep Srates. 


1.— Petition. —bhiled kebhy A, VS8S85. 


To the honorable the judges of the Court of Claims : 

The petition of Susanna kK. Dvanin respectfully ~how-s ft vour honors : 

That she is the administratrix of the estate of George Dunn, who de- 
parted this lite on the 2Uth ad; ay of Se pote suber, PSS4. 

That the said Cieorge Dunn served for over sixteen vears, between 
the ye rs 1845 and 1862, in the Marine Corps of the United ae 

That the said George Donn was appoined a gunner in the Navy of 
he’ U nited States April Lith, IS71, and served as gunner until Dece tober 
1Oth, bSS.}. 

Your petitioner Claims that under the provisions of seetion | of the 
naval appropriation net of March el Jsisch (22 Stats., $45), her intestate, 
the said Dunn (and since his death your petitioner), was entitled to be 
paid the difference between the pay received by him (and by vour petitioner 
since his death) on account of his services from April bith, ISTH, afore- 

said, and the pay which he would have received if the time of his 
2 said service inthe Marine Corps had been credited te him trom 

said Tith dav of April, IS71.in his grade of gunner; but that 
such difference of pav has been wrongtully withheld from said Dunn, and 
srnee lis death from vour petitioner, 

Wherefore vour petitioner pravs judgment against the Conited States in 
the sum of S2.500), 

Your petitioner says that she is the sole owner of this claim, and has 
never assigned the same or any portion thereof; that she is justly entitled 
to the amount herein claimed, atter allowing all just credits and off 
sets; that she and her said intestate have at all times borne true allegi- 
ance to the Government of the United States, and have never in any way 
voluntarily aided, abetted, or given encouragement to rebellion against 
said Government, 

Your petitioner has appointed Joho Paul Jones, of No. 1416 “FF” 
street, Washington, D.C), her attorney tor the prosecution of this claim. 

SESANNA EB. DUNN, 
fdminixtrotris of the bewtate af feeorge Ddunn, deccaused. 


Suibseribed and sworn to before me this dth dav of Febraarv, 1&8. 
ISEAL.] WM. To. s. CURTIS. 
Notary Public. i ( 


3 1] —(seneral froversa.— biledl Marreh lt, ] SAS. 


And now comes the Attorneyv-Creneral, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be die 
missed. 


UNITED STATES VS. DUNN, ADM X. &e. 


And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States,and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 


THOMAS SIMONS, 


Axsistant . itorney-¢ reneral, 
1 [1 1.—Findings of faucet and conclusion of law. 
FINDINGS OF FACTS, 


This case having been heard betore the Court of Claims, the court, from 
the evidence, tinds the tacts to be as follows: 
I. 
George Dunn, the claiment’s intestate, was appointed a yunner in the 


Navy April J1, 1871, and served as such until January 1, 1883. He 
was subsequently retired, and has sinee died, 


Prior to his appointment in the Navy he had served in the Marine 


Corps. Hle entered this corps tirst, June 10, 1843, in the eleventh vear of 


his age, as a boy bound for ten vear- and twenty-two days to learn musie, 
and June 22, IS44, was rated as a fiter; discharged September &, 1848, 

Re-enlisted September 9, IS48, for tour vears; discharged June 8, 1849, 
by order of the Secretary oft the Navy, as at miner, 

Re-enlisted August 10, 1849, tor tour vear-, as a titer; discharged June 
Y 183535. 

On the same dav, to wit, June 9, 1853, he re-enlisted for four vears, as 
a titer: discharged April 1, 1854. under a surgeon's certificate, 

Re-enlisted Angust $1. 2854. tor tour Vears, as a fifer; discharged Feb- 
ruary 24, 1897, under a surgeon's certificate, 

Re-enlisted May I, S507, tor tour vears, as a titer; discharged sep- 
tember 1, PS6z, under a surgeon's certificate, 

The times of actual service from his first enlistment. June LO. DS43. to 
his last discharge, September 1, D862, amounts to sixteen vears five months 
and LWentV-sIX dave. 


Between the dates of is first enlistment and September 3, 1853, he 
served on board United States vessels of war, under the command of Navy 
officers, for five vears and two months. 

Where and under what command the remainder of his serviee was ren- 
dered does hot appear. 


» CONCLESION OF LAW, 


Upon the toregoing tindings of facts the court decides as conelusion of 


law: 
That the sixteen vears five months and twenty-six days of service, 
shown in Finding [IT to have been rendered by claimant's intestate as an 
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enlisted man in the Marine Corps, should be credited to him in calculating 
longevity pay under the act of March 3, 1883 (22 Stat., 473). 

By so crediting this service the claimant is peer to recover the sum 
of $2,238. 10), 


| V .— Opinion. 


SCOFIELD, J., delivered the opinion of the eourt : 


George Dunn, the claimant’s intestate, was appointed a gunner in the 
Navy April 11, 1871, and served as sue s until January 1, 1S8°. 

Prior to this appointme nt he had been connected with the Marine C orp. 
He entered that corps as a boy under eleven vears of age, bound for ten 
vears and twenty-two days, to learn music,and was rated as a fifer, With 
several disebarges and re-enlistments, he continued in this service until 
September 1, 1862, making in all sixteen vears five months and twenty- 
SIX dave. 

The main question ta this ease is whether he ean now be eredited under 
the aet of March 3, 1883 (22 Stat., 475), with the whole or any part of 
the serviee rendered while he was borne on the roll as a member of the 
Marine Corps. -° 

The law of this case is not clear, That may perhaps be said of most 
eases that come into the courts, for clearness in the law is not productive 
of litigation, Yet the muamber of eases whieh, after argument by counsel 
and consideration by courts, are not found to be controlled by undisputed 
legal rules are Very few. The case under consideration is one of that 
few. 

The amount involved is not large but the case is Important beeause it 
represents a class. 

The court atts r duc consideration lias arrived ati 2 cone ‘Least ot A white iT | 
believed to be correet. and whieh. also. leaves the ease ina position where, 
fort thre sake of the many outside crf thit- record, iim We 1: iis thi ‘’ leattoacenat nial 
the Grovernment, it ean be reviewed in the Supreme Court, 

The net saben = cited provides threat ; 

; All officers of the Nav shall ly created with thy metul il titi thy ‘ rea 
have served as offieers or enlisted men in the regular or volunteer Aro 
or Navy, co both, and shall ren ive all the benefits of =the I setinal ~ery ies 
In the same manner as if the said ~ervier liad been eoutimmous aud on thy 
revular Navy 1) the lowest erade ink ing ceradu iten| peas hele > stiehi other 
-ince lastventering the serviee.” 

By his appointment asa gunner Dann became an officer in the Navy, 

b4oe, ROS 

Can his prior serviee in the Marine Corps be considered as service in 
the Army or Nav 7 

The counsel tor the defendants contend that the Marine orps is a dis- 
tinet organization, ined ye mdent of both \rnis and Navy, and ait< offieers 
and enlisted men constitute neo part of either, 

Thi- pros terry Is “up porte «l, at least inferenti ally, I, Treat sftrattite., 
ty in which the corps is named in a manner inconsistent with the 
theory that it 1 prart of the Army or Navy. 

In the different organizing act~ the staff divisions of the Navy are sev- 
erally styled the Medical, Pay, and Engineer Corps of the Navy. (Rev, 
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Stat., secs. 1368, 1376, and 1390), while the Marine Corps is styled “ the 
Marine Corps of the United States ” (sec. 1596). 

Section 2304 provides that “every soldier and officer who has served 
inthe Army of the United States * * * and every seaman, marine, 
and ofticer who has served in the Navy of the U nited States, or in the 
Marine Corps,” shall be entitled to a patent for 160 acres of land. 

By the act of June 8, 1880 (21 Stat., 164), the Preside nt is authorized 
to appoint a judge-advocate “ from the officers of the N vavy or Marine 
Corps.” 

In the Revised Statutes, page 278, art. 10, it is provided that any “ offi- 
cer of the Navy or Marine Corps, who, having tende red his resignation, 
quits his post * * * shall be doomed a deserter,’ 

Section 4693 provides that “ any officer of the Army, * * * Navy 

r Marine C orps, or any enlisted man, howeve r employed in the military 
or naval service of the United States or in its Marine C orps,”” mnay, W hen 
disabled, be placed on the list of invalid pensions, 

Section 4724 provides that “no person in the Army, Navy, or Marine 
Corps shall draw both a pension as an invalid and the pay of his rank.” 

Section 4756 provides that there shall be = out of the naval pension 
fund to every person “ who has served in the Navy or Marine Corps and 
become disabled from sea service, a sum equal to one-half the pay of his 
rating. 

Section 4843 provides that “insane persons belonging to the Army, 
Navy, Marine Corps, and Revenue Cutter Service ” shall be admitted into 
the insane hospital, 

Section 290 provides that “in case any officer of the Navy or Marine 
Corps on board a vessel ins the employ of the United States ” shall have 
lost personal effects, he mayv be allowed ore month's “cil par. 

In section oa provision is. made tor “every disabled person who has 
served in the Navy or Marine Corps.’ 

Section 14: 4 prov ides that pe rsons enlisted in the Army may be trans- 
ferred to the Navy or Marine Corps. 

These statutes indicate that the Marine Corps is not to be regarded as 
a part of the Army or Navy. This ease, however, is not necessarily de- 
termined by that tact alone. There are other statutes that must be con- 
sidered, 

Section 1621 (Rev. Stat.) provides that “the Marine Corps shall, at all 
times, be subject to the laws and reguletions established for the govern- 
ment of the Navy, except when detar hed for service with the Army by 
order of the Pre side ‘nt, and when so detached the 'v shall be subject to the 
rules and articles of war prescribed for the government of the Army.” 

By the terms of this section the service of the Marine Corps is always 
to be rendered under the laws and regulations of either the Army or Navy, 
and under the command of Army or Navy officers, or of the President 
through the War and Navy Departments. Admitting that it does not 
constitute any part of the Army or Navy proper, and that as a general 

rule its officers and enlisted men are not embraced in statutes that 
7 name the officers and enlisted men of the latter organizations, it 
may still be held with much propriety that service rendered by the 
officers and enlisted men of the Marine C orps, through the Army and 
Navy, is service rendered in the Army or Navy within the meaning of 
the act of 1883. 


It is quite probable that Congress so regarded it in the passage of the 


act. The officers and enlisted men of the Marine Corps, it may be pre- 
sumed, deserve as much consideration by the country as those of the Army 
and Navy. Presuming this, we may well suppose that they were not 
separately named in the act because Congress understood that they were 
included in its benefits through the other organizations. 

This view of the case is sustained by the Sapreme Court in Wilkes vy. 
Dinsman (7 Howard, 89). That case originated under the act of March 
2, 1837 (5 Stat.. 153), which provides that “ when the time of service of any 
person enlisted for the Navy shall expire while he is on board of a public 
vessel of the United States, emploved on foreign service,” the command- 
ing officer may, if essential to the public interest, detain him until the 
vessel shall return to the United States. Dinsman had not enlisted in the 
Navy, but had enlisted in the Marine Corps. His time had expired, but 
he was forcibly detained. The court held that his enlistment in the Ma- 
rine Corps rendered him amenable to this provision of the act, although 
it applies only to persons “enlisted for the Navy.” Another question as 
to whether Dinsman had re-enlisted in the Marine Corps whereby his 
time had not expired, and which was passed upon by the court adversely 
to him, need not be noticed here. It is enough for this case that the court 
then held, in effect, that an enlistment’ in the Marine Corps, with service 
on ship-board, might be considered as service in the Navy. 

We thus arrive at the conclusion that the claimant's intestate is enlisted 
to be credited, in computing longevity pay under the act of Mareh 3, 1883, 
with the time which he, being an enlisted man in the Marine Corps, served 
on board of public vessels or elsewhere under the command of Army or 
Navy officers, or the War or Navy Departments. 

The service performed ander these conditions amounts to sixteen years 
five months and twenty-six dave. 

Calculating the longevity pay upon this basis, the claimant is entitled 
to recover the sum of 82,258.10, 

Judgment will be entered accordingly. 


8 V — Final pudqine nf. 


At a Court of Claims held at the city of Washington on the T1th day 
of January, A. D. 1886, judgment was ordered to be entered tip) is fil - 
lows : 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and deerce that the said Susanna bk. Dann, as ad- 
ministratrix of George Dunn, deceased, do have and recover of and from 
the United States the sum of two thousand two hundred and thirty-eight 
Ao’; dollars (82,258.10). 

y V1.— Application for ane allowance of appeal, 


From the judgment rendered in the above-entitled cause on the 11th day 
of Jan’, 18S, in favor of claimant, the detendants, by their Attornes -(sen- 
eral, on the 22nd dav of March, 1886, make a yphieation for, and vive 
notice of, an appeal to the Supreme Court of the U nited States, 

ROBERT A. HOWARD, 
Axaiatant Attorney-General, 
Filed March 22, 1886. 


(26i——2 
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And now, to wit, March 22, 1886, it is ordered by the court that the 
appeal be allowed as prayed for. 


10 VII. 
In the Court of Claims. 


SusANNA E, DUNN, ADMINISTRATRIX OF GEORGE 
Dunn, deceased, os coun 
hon -No. 14535. 
THe UNItrep STATEs. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause of the findings of fact by the court and the conclusion of 
law thereon, of the opinion of the court of the judgment of the court, of 
the application of the defendants for allowance of appeal to the Supreme 
Court of the United States, and of the allowance of same. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington, this seventh day of September, 1886. 

[SEAL. ] JOHN RANDOLPH, 


Aae’t Clerk Court of Claima. 


(Indorsement on cover:) No. 1026. The United States, appellant, vs. 
Susanna E. Dunn, administratrix of the estate of George Dunn, deceased. 
. . ad ‘ = as 
Court of Claims. Filed September 27, 1886. 
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Ju the Supreme Court of the United States, 


OcToBneR TERM, 1886. 


THE UNITED STATES, APPELLANTS, | 
rE. | 
Susanna E. Dunn, apministrra- > No. 1026. 


trix of the estate of George Dunn, 
deceased. 


APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT, ASSIGNMENT OF ERRORS, AND BRIEF FOR 
APPELLANTS. 


Hn the Supreme Court of the United States. 


Ocroner Tera, D886. 


THe UNtrep States, APPELLANTS, | 

is. 

Srsanna FE. Duns, apwinisrra- ) No. 1026, 
trix of the estate of George Dunn, | 


' 


decensed, aes 


IPPREAL FROM THE COURT OF CLAIMS 


STATEMENT OF TITLE CASE 


This is an appeal from a judgment rendered in faver 
of chpopred Lee in thi- ‘iim eorcubiast thie Lite Stites in the 
Court of Claims, on the Tith i of January, PSS6. for 
the sum of S2.25S.10., 

(reorgve Dunn, the claimant - Intestute, Wie appornted it 
gunner inthe Navy April D1, 1871, and served as such 
until January 1, P885. Tle was subsequently retired, 
and 1s rhs dead, | 

Prior to his servier im thy Navy he had rved in thi 
Marine Corps, 

(1) Why ia bers . i the « lowe nth veur of his age, he Wiis 
hound, on the Leoehy ot June. Ls4s5, m= fn Apprentice tt 


>> =) 
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learn music. He was bound for ten vears and twenty- 
two days. He was discharged September 8, 1848, 

(2) He enlisted as a fifer September 9, 1848, for four 
years. June 8,1849, by reason of his being a minor, he was 
discharged by order ot the Secretary of the Navy. 

(3) He re-enlisted August 10,1849, for four vears, as a 
fifer: was discharged June 9, 1855. 

: (4) Upon the same day he re-enlisted, and from that 
time up to September 1, 1862, when he was discharged 
under a surgeon’s certificate, he served as a fifer, with 
short interruptions, 

It appears from the record that he served his time as an 
apprentice tw learn miusie five vears, two months, twenty- 
eight days. 

His term of service as an enlisted man as a fifer in the 
Marine Corps was eleven years, two months, twenty-eight 
days. 

The full term of his employment until his final dis- 
charge in the Marine Corps amounted to sixteen years, 
five months, and twenty-six days. 

Whilst in the Marine Corps he served in United States 
vessels of war, under the command of Navy officers, five 
years and two months, 

Atter leaving the Marine Corps and betore entering the 
Navy, eight years, seven months, and ten days elapsed. 

The Longerity Pay Act of March 3, 1883 (22 Stat. L., 
473), 1s as follows: | 7 

And all officers of the Navy shall be eredited with 
the actual time they mav have served as otheers or 
enlisted men in the regular or volunteer Army or 

Navy, or both, and shall receive all the benefits of 


such actual service in the same manner as if said 

service had been continuous and in the regular Navy 

in the lowest grade held by such officers since last 
entering the service, 

Claimant’s position is, that Dunn’s services in the 
Marine Corps was service in the United States Navy, and 
that his estate is entitled to the benefits of the above-cited 
act as if all his service had been continuous and in the 
regular Navy. 

The position of the appellants is, viz: 

(1) That the Marine Corps constitutes a branch of the 
service independent of either the Army or Navy. That 
therefore an officer of the Navy is not entitled to the bene- 
fits of the said act by reason of service in the Marine 
Corps. 

(2) That Dunn rendered service as a fifer; that such 
service is not that of an enlisted man within the spirit and 
meaning of the act of T8853. 

(+3) That when he first entered the Marine ¢ orp he 
was not enlisted as a fifer, but bound as an apprentice, 
and that he remained in the position of an apprentice five 
years, two months, twenty-eight days. 

The court below decided the questions at issue in favor 
of claimant. 


ASSIGNMENTS OF ERROR 


The court erred— 
(1) In finding as a conclusion of law, based on the 
facts iis found, its follows : 


‘| hat the s1X teen years, five months. ind Iwentyve- 
six davs of service, shown in Finding IT to have been 


rendered by claimant’. intestate as an enlisted man in 
the Marine Corps, should be eredited to him in caleu- 
lating longevity pay under the Act op Mareh 5, 1885 
22 Stat. L., 473). 

(2) In holding that whilst the Marine Corps “ does not 
constitute any part ofthe Army or Navy proper, and that 
as a general rule its officers and enlisted men are not em- 
braced in statutes that name the officers and enlisted men,” 
that Congress understood that they were included in the 
benefits of the aet of ISS55, through other organizations, 

(3) In holding that claimant is entitled to eredit tor 
service in the Marine Corps tor the period of five vears, 
two months, and twenty-two days, wilt he was an ap- 
prentice bound to learn music, 

(4) In rendering judgment for the sum of 82,258,10 
as longevity pay due for the service of Dunn whilst in 
the Marine ¢ orps, 

(5) In rendering anv judgment in favor of claimant. 


(6) bor not dismissing bill, 


BRIEF OF ARGUMENT, 


It was claimed by counsel for the Government in 
the court below that the Marine Corps is a distinet organ- 
ization, independent of both Army and Navy. This po- 
sition, the court below holds, is supported, at least inter. 


entialls In Inany statutes, in which the corps ix named 


In amanner inconsistent with the theory that it is part ot 


the A ri and Navy, Such statutes are referred to the 
opinion of the court, printed on pages 3 and 4 of the 
record. And see 5 Cr. ©. C.. 556. and statutes there 


cited in toot notes, 


-d 


-d 


The eourt further hold threat the Nba the | orp Len = “" pheof 


constitute anv part of the Army or Navy proper, and 


tha’ as a general rule its officers and enlisted men are mot 


embraced in statutes that 


men of the latter organizations.” 


name the officers and enlisted 


Nevertheless, if I~ it in ag thot -eryviee rendered hy the 


officers and enlisted men of thy 


Maurine Corp- throuerh 


the Army and Navy, Is within thie Henning of the tet of 


18823." 


It is submitted that if the prevteat is conceded that the 


Marine ( ‘orp js Thee prart of « it tae r thy 


\rmy or Nav the 


conclusion arrived ato bw the court is not warranted by 


either the meaning or terms of thy 


(22 Stat. Ss ty 4). 


Longevi 


fy Actor | 


The person to be benefited bw that 


’ 
he Pn Pa" 


act are officers of the Navy whe “have served as officers 


or enlisted miei in) thi revularor Volunteer \rmv oor Navy, 


or both. 


ssooline thing Phheere 


thy it) Trieeree serry en 


the Arms or Nav Is ther fevre required, 


sery Tea ith ofheer ore rliste | 


bet the “ery TEE of an ofheer or 


rine Corps. 


~ rye 


in) thy 


syycaye cot thee 


Vros oT 


ments is net sutheient, otherwise anv cm 


dered ~ ry ice of any 


kine 


whatever. if 


ity el 


It svtast |e 


enlisted ryiat TT thi 


Na VY al ibeli~h- 


. } lie ine 


ratte rwards 


ther 


the 


Armvor Nave: 


Ma- 


re'ti- 


ith 


officer in the Navy, would he entitled to the benefits of 


the act 


WV hye thy r eneh 


Serves 


becvel lee a retyleredd 7 


the 


Navy or in the Bureau of Navigation, Burean of Otrd- 


nanee, Bureau of bayuiprn nt and Reeruiting, Bureau of 
Yards and Docks, Boreau of Medicine and Surgery, 


rean of Provisions and Clothing, Bureau of Construction 


and Ra pair, or Bureau of Steam Engineering + or. in 


bu- 


thy 


Army, in the Subsistence Department, Medical [epart- 


6 
ment, Engineer Department, Ordnance Department, or 
Quartermaster’s Department. The rules of such service 
of necessity conform to the position occupied and the 
service to be rendered, Service may be that of a laborer, 
mechanic, or clerk—it is service in the Navy or Army 
establishment nevertheless, These emplovés may ren- 
der as good service and deserve as much consideration as 
officers or enlisted men in the Army or Navy, vet, under 
tne most liberal interpretation of the act of 1883, if they 
are not detailed from the Army or Navy, or the service be 
rendered by officers or enlisted men of the Army or 
Navy, they are not entitled to the benefits of the act. 
The case of Wilkes vs. Dinsman (7 How., 89), it is sub- 
mitted, does not sustain the presumption, as considered by 
the court below, that Congress understood that the Marine 
Corps was included in the benefits of the act of 1883, 
through its service in the Army on Navy. Dinsman had 
enlisted as a marine, but he agreed (sce pp. 90 and 91) to 


serve upon a United States vessel on an exploring expedi- 


tion. Under the tacts in that case this court held in sub- 
stance that) Dinsman was embraced in the provisions of 
the Actof March 2, 1857 (5 Stat. L., 155), and was subject 
to naval rules of governance whilst on board such vessel, 
although his term of enlistment in the Marine Corps had 
expired, The general distinction between the Marine 
Corps and the Navy is fully recognized in the case. 

No meaing is implied in a statute without the implica- 
tion Is obvious and Is Hecessary tw vive if effect. The 
best rule by which to arrive at the meaning and intent of 
law is to abide by the words which the law-maker has 


used, If a statute admits of a construction which will 


give eflect and operation to every part it ought never to 
be so construed as to draw alter it unnecessary and super- 
fluous provisions. It is only when from the words of the 
statute the intention of the legislature ‘<n cleotabot thocat 
courts will construe the law. These rules of statutory 
construction ure familiar and ure recovnized bi thie eolurts, 

That service inthe Marine Corps is as commendaole 
as service in the Army or Navy is immaterial. Where 
the language of a statute is clear it is mot for the court te 
Suv that it embraces (tines Tot deseribed, leoutine Tier Peon) 


‘is seen whv thev were not imeluded. (NSeoff vo Lleed. 10 


Peters, 524; Ogden ve Strong, 2 Paine, os 4; Vnited Stotes 


Vv. lrivin, ” MeLean, 17s 

It the fact it hieelel bh the eaotuurt below, that the Marine 
Corps does not constitute any partot the Army or Navy 
is admitted and recowntzed, then it tollows that to embrace 
the Marine ¢ ‘orp within the benefits « vpressiv given by 
the act of TSS83 to “officers of thi Navy whe “ have 
served as officers and enlisted men inthe regular or volun- 
teer Army or Navy, or both,” would be legislation and 
bet Interpretation, 

Bat it is claimed by appellant< from the uniform usaye 
and etistaotn ot Congres. iti levislating re lative te the 
Marine Corps, that no such intention can be presumed 
ils suggested Ivy the court below te be probable, In illus- 
tration: By seetion 2504, Revised Statutes, “ every sea- 
man, marine, and officer who has served in the Navy of 
the United States or in the Marine ¢ orp shall be enti- 
thed toa patent for 160) aeres of land. 

Section 46503 places on the list of invalid pensioners 
any disabled officer or enlisted man of the ‘Army, Navy, 


or Marine ¢ orp. 


Section 4756 provides for payment out of the naval 
pension fund to every person “who has served in the 
Navy and Marine Corps,” and has become disabled from 
SCU-SETVICE, 

Section 4724 provides that “ no person in the Army or 
Navy or Marine Corps shall draw both a pension and the 
pay of his rank.” 

Section 4843 provides that “insane persons belonging 
to the Army, Navy, Marine Corps, and Revenue-Cutter 
service shall be admitted into the insane hospital, 

From these and other statutes not only the ~cprirate or- 
ganization of the Marine Corps as distinet from either the 
Army or Navy is recognized, but the further thet is shown 
that where it is intended ly (‘onyvress that the Marine 
Corps shall participate in the benetits ofa law it Is so «lis- 
tinetly stated in such law, 

rom the OMISSION in the present et tee taine the \a- 
rine Corps a fair presumption arises that there was a posi- 
tive Intent net to credit officers of the Navy for any time 
they might have served in the Marine Corps, 

This view ts strengthened by an examination of the pho= 
sition of the clause in the aet. The clause constitutes a 
portion of the act making naval appropriations for the vear 
ISS4.) [tis found in direct connection with the appropria- 
thom for pray of otheers of the Navy proper Je tat. Ase 172. 
1733). Following this clause in the statute under ditlerent 
head nes rare provisions as to the pay ana othe r matters 
connected with the Bureau of Navigation, Bureau of Ord- 
nance, Torpedoes, Bureau of Equipment and Reeruiting, 
Burean of Yards and Doeks, Burean of Medicine and 


Surgery, Bureau of Provisions and Clothing, Bureau of 


¢, 


‘) 


Construction and Repair, Bureau of Steam Engineering, 
Increase of the Navy, Naval Academy, and, tinally,on page 
47%, under it istinet heading, there Is another clause for 
the “* Marine Corps.” 

It is claimed that it I~ conelusive of this ist that sery- 
ice in the Marine Corps is not serviee in either the Army 
or Navy, and Is theol expressly included! in thie tertius of 
the act of ISS83 above cited, and that the relation of the 
clause, the benetit- of which are tin discussion, to the whole 
context of the act, tends to show that the omisston of the 
Marine ¢ orps Wis Intentional, —< 

Whether Dunn shall be regarded as enlisted in) the 
Marine Corps or not when enlisted as a titer, it is submit- 
ted that he is not entitled te sueh eredit during the five 
years two months ane tWwentv-twe days when he was 
bound fis ill apprentice tw learn mtnsbe, That he was mot 
regarded iis enlisted Is evidenced ly the taet that prior tw 
the termination of his apprenticeship le procured his dis- 
charge theretrom anid tratneddiatels therentter enlisted as 
a fiter. The intent and necessity te change thy prosition 
of apprentice to that of an enlisted man bw his diseh irre 
before the « mdof his term as an aby oper ntice isa le crituiate 
Inference, 

Although net eleven years of aoe at thee tree of tis 
apprenticeship, the question of his minority was ne 
sidered a bar to such apprenticeship. Tt would, however, 


have per vented a regular enlistment even whe 
teen Vvear- because after he had enlisted regularly he was 
by reason of his min rity diseh irged by the Secret irs of 
the Navy. 


DO ae ee 


lQ) 


To credit a boy of eleven vears of age with the en- 
listed service of a man would scarcely come within the 


spirit and meaning of the act of 1885, even if such serv- 


ice had been rendered in the Army or Navy. 

The court below found that Dunn served in United 
States vessels of war, under the command of Navy offi- 
cers, five vears and two months. No account is shown 
as to the balance of his service. Even in the view of the 
law taken by the court below, he would not be entitled 
to credit except for service in either the Army or Navy. 
There is no presumption that he served the balance of the 
sixteen vears five months and twenty-two days in either. 
Without affirmative proof to the contrary the presumption 
is that he served inthe Marine Corps unattached to either 
Army or Navy. In erediting him with his full term of 
service as a marine, the court, even on the Interpretation of 
the law given in their opinion erred. 

It is submitted that the decision of the Court of Claims 
should be reversed, and that the case be remanded, with 
directions to dismiss claimant’s petition. 

AL H. GARLAND, 
AHorney-General, 
PP DEWEES, 


Axsisxter jt Atlorne -# 
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upreme Court of the United States. 
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Appellee. 
APPELLEE'S STATEMENT. 


The decedent, George Dunn, served for sixteen vears, 
five months and twenty-six days in the marine corps 
of the United States. During five vears, two months 
and twenty-eight days of this time he was served as 
anapprentice “bound to learn musie :° during the re- 
maining eleven vears, two months and twenty-eight 
(jive he wosa revel irly enlisted lifer hive years ane 
two months of this time was on U.S. vessels of war. 
nider commana of naval offieers 

\fterwards, to wit, on April Pl. P87], 
ranted a gunner in the [ToS. serv 

Appellee claimed that decedent was, under the pre 
visions of the Aet of Mareh 3. PS83. (22 Stat... 475.) en 
titled to be eredited Hbpeon hi< warrant as gunner with 
the time he so served in the marine corps. Suit was 
brought in the Court of Claims. and a judgment ren- 
dered for 82.258 10 


BRthb 

The Act of Mareh 3, P8854, (22 stats., 475,) has been 
construed by the Court of Claims tn the TlawkKins & Jor- 
dan eases, (19 Ct. Cls., G11l6z)l.j and held to be retreo- 
active in effeet, and to carry benefits of baek pay. 
The eorrectness of those deelsions is trot tov (jtite- 
tioned by the appellants. In this ease, therefore, we 
Will (as we did in the Roekwell and Philbrik cases, 
Nos. 1030-10032, submitted at this terin) consider these 
eases as anthorative upon this question, asking per 
Miission., however, to be heard if the court is in doubt 
as tothe true meiuning of this act. 

The only question to De now eousidered is whether 
ih persall serving in the marine COPPS Is “an Ollie a 
enlisted maninthearmyornavy’’ within the oaecuiin 
of the \et of T8855. 

This act is remedial, giving to offieers of the maivy 
eredit, theretofore denied them. on aeeount of the ae 
tual time threes miway have served as offleers or enlisted 
men in the regular or volunteer army or navy, and it 
should reeeive a liberal construction. Theliberal spirit 
of the legislation is shown by its retroactive elfee, 
It vives to officers additional pay for services rendere 
in the past, and there must have been strony reison- 
in equity to have influenced Congress to make such 
anenactment. Phat reason was that army offieers hid 
been viven credit for time passed as officers oF en 
listed men inall other branches of the military ser 
vice, by the previous acts of IS67 (14 stat... £34. Is7s 
2) Stat... Lo), ane SSi (Zi Stat... 386 Plre come 
sation of marine offieers is the sameas th at armas 
officers by virtue of the provisions of Section Loajz k 
S..and henee they, too, had profited by these enaet- 
ments. The naval officer, however, eould take no 
eredit: and derive no benefit for time he might have 
served inthe APrnAV OP ThaAPritbe Corp, it was { remedy 


this that the \et of ISS was passed, viving the latier 
eredit for serviee in the army or navy. Tf the marin 
officers receives credit: for service in the navy, there 
ean fe no goad reason in equity why naval offieer- 
show do net reciprocally be eredited for serviee in the 
moarine corps. Phose who served as offleers and wer 
In the marine corps, are as deserving of consideration 
os those who served in the army or navy, and an un 
fair discrimination against them should mot be imputed 
fo Cony ress. lt isa fairer prestripibon that Convres- 
understood them to be imneladed by the designation 
of tite other organizations. 

The eourt below takes the J ~tt hen that the \et of 
Isscisanmtended to autherize credit: for military ser 
viee, éoeservier under the direction or control of the 
Sceretury of the Navy Or Seereulry of War. This we 
mile iva’ ‘ce [ ; the trie Pris Bit eth co] thi- fie’ i Dhue 
satall times (sec. i621 RLS.) “subject 
to the Iuws and regalations established for the covern. 
ment of the iivy, exeept when detached for service 


e ‘ e | ere — * . , ws - 
with tlre arms Vyorder of thie PPresiclemt. ome. When 
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armies, _ 


army oor the navy. The laws relating to cours mar- 
tint would have ne application to marine offieers un- 
less they “wre part of one ar theotherof these branches 
of the military service; but the power to punish moa- 
rines by court martial has never been questioned, and 
as early the ease of U.S. 7. Bevans (3) Wheat., 556), 
this court said that the proposition could not be dis- 
preted. 

Whilst, undoubtedly, Congress has, at times, passed 
Various speciil acts recognizing a qualified distinetion 
between the ariny and the navy and the marine corps, 
and tos, for conveniences of diseription, seemed to sep- 
arate these branches of the service. We submit that 
the sections of the Revised Statutes cited in the opin. 
lonoof the Court of Claims are recubiting and not or- 
yanizing enactments, and that, therefore, the stite- 
ment of the eourt that ‘ these statutes indierte that 
the marine corps is no to be recirdsd asa part of the 
army or maivy, is too strongly expressed 

The statutes under whieh appellee’s decedent en- 
listed in the murine corps has been construed by the 
eourts, and in the only eases which we have found, 
that corps has been treated as a part of the naval 
establishment 

This question aros’ in the cases of Comuionwe wlth 
rn Caumble (ll Sere. & Roo) and Wilkes 7. Dinsovan 
7 Hlow., 8% 

Phe former eise was tateas corpus to release from 
the effeet of his enlistinent ino the marine eorps a 
minor, Whe had enlisted without the eonsent of the 


y 


person lecrally entitled to lis services 


The Aet of Oist of January, 180%. authorized the en 
listrment of boys (4 f4e wary, noe mention being made 
of such consent being Leecessi ry Z Stat.. ol 4). hie 
(et of 2oth January, ISt5. suthorized the enlistment 


of bows (a fhe arey, with the written consent of the 


a A aime, 


Vee . 


ge 


l 
’ 


parent, vniardian, or master, if any sueh there were 
Stat., 792) There was no statute in existence spe- 
cially authorizing the enlistment of boys in the ma- 
rine corps. The court held that an enlistument of a 
minor in the niaarine Corps, without the cousent of his 
parents, gcuirdian, or master, was a valid and subsist- 
ing contract, and say: ° The aet whieh reculates en- 
listmment in the arinyv, prohibits the enlistment of 
Hiinors, exXeept as mitisielans > and oom the other lame. 
the act whieh reculates the enlistiment of “ChE TEEOTTL GN 
pressly authorizes the enlistoment of Hiitiors : lhenee il 
question Whether this corps (marine) isa part of the 
APriny Or wavy. The truth is the eorps dias ne 
hecessary connection with the army: it is a part «of 
the ward! establishment. and is \elusively subjeet= te 
the orders of the Secretary of the Navy 


LP hie iis cif \\ ilke-s i Ldinemsoee ity ‘ blow “= f) Wisc 
writ of error te the Cirenit: Court of the Distriet of 


Columbia. dao the eourt below, Dinero. an enlisted 
main dh the gearine corps. lad reeovered judwiment in 
anaction of trespass for asscuit and battery and false 


Prprisonminent. om aeeouot of pursishoment iaflieted dy 


Wilkes, a captain in the navy. commanding the squad 


rom dn Whrieh lee served 


The question was whether reenlisturent im the Ma 


rine Corps Was authorized by th Vet of NIureh 2. PSi37 


> Stat.. 152) entitled “An act la proride for the en 
hishtineul if /, ‘As f fhe, ‘ivael ; 2 err. iit Fes , f, dial 
theterm af the entistineit f seaman” (wit - eOPeerbeen 


the court saves pave P25 


Thus paid. thas serv try cried thas cooweernecdd Like 
and with the HaAVV. It rs eertamly ne forced construe 
tion to consider them as embraced in the spirit of the 
Let of I8oc. by the deseription of * persons enlisted for 
the navy. 


In such a case, involving personal liberty and seecur- 
ity, the words quoted should, if ever, have reeeived a 
striet construction. 

The remaining question, viz.. whether Ceeedent’s 
service, from T8453 to T8535, was service under an enlist- 
ment within the meaning of the Aet of Sd of Mareh, 
ISS3, is of much less importance than the one just 
discussed. 

The statutes, in speaking of the obligation or en- 
yavement entered into by “boys.” uniformly use the 
word “enlist.” (Sees. L417, 1418, 1419, 1420 and 1421, 
R.S.) 

To enlist is defined to be © to engaye in publie-ser- 
viee voluntarily by subseribing articles or enroliing 
one’s name.” (linp. Die.) To enroll as for imilitary 
service.” (Woreester’s Die). 

It is thus seen that the verb is both transitive and 
intransitive. A minor may be enlisted by his parent 
or guardian with the same legal effect as would attach 
to the contract of enlistment voluntarily entered into 
by a person who has reached the ave of majority. In 
the view taken by the Court of Claims in similar 
eases, the distinetion, if any existed, would not be im- 
portant, as it is held that the credit is granted for ae- 
tual service, in that regard, to any defect in the mode 
of appointment or enlistment. 

Bennett's case, 19 Ct. of Cis. O70. 
Palen’s case, (477, 38%. 
Muses’ ease, (fi, tal 

Nor is if CUSV To ses what difference his abare’ could 
make. lis serviees were, presumably, as valuable in 
their sphere as those of older men; the statutes make 
no distinetion between service in the ranks and ser- 
vice under a commission, in allowing such service to 
count for longevity pay, although the latter may be 


presiimed to have been more valuable to) the vovern- 


ment. 
We ao not see how it can be presumed that Congress 
intended to draw a distinetion agninst the service of 


i minor, 
It is submitted that the judgment of the lower court 


should be affirmed. 
OREN Pat I, AON ES, 
Ronn. DB. Links, 

Counsel Sor App Vlees. 
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During the month of February, 1SS2, 1,100 tons. 

During the month of March, ISS2, 1,500 tons. 
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During the month of Mav. TSs8z. 1.000 tons. 

That the deliveries were so to be made subject to any mishaps 
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4 THE INDIANAPOLIS ROLLING MILL CO. Vs. 


This contract made this the Sth day of October, 1SS1, at Indiana- 
polis, Indiana. 
INDIANAPOLIS ROLLING MILL CO.,, 
Signed by AQUTLIA JONES, President. 


Acecepted 
Signed by FRANCIS TIERNAN, 
Vice- Pre st A (y vl Myr, N. . It. N. a6 We i. I. (%. 


This contract approved and ratified by the St. Louis, Fort Scott 
and Wichita Railroad Co. this the 15th dav of October, ISS1. 
ST. LOUIS, FORT SCOTT AND WICTITTA, RoE, 
ned by A.M. AYERS, President. 


Si 

uy 

7 Indianapolis R. M. Co. with St. L., Pt. Seott R. KR. Co. 

Endorsed: No. 4283. The Indianapolis Rolling Mill Com- 

pany agt Th t & Wichita Railroad Company. 
Petition. Filed June 15th, 1SS3. A. S. Thomas, clerk. 


' : er ‘ 
St. Louis, Fort Scot 


‘ 
} 
i 
i 


Endorsed: No. F946. Indianapolts Rolling Mill Company rs. St. 
Lous, leort Seatt A \\ rehiitea Ratlroad Company, Petition & precipe, 
Riled Jan’y 25, 1885. ALS. Thomas, clerk, by Frank Hl. Ifolt, 


deputy. 


“ Circuit Court of the United States of Ameriea, District of 
a 
IN GNSUS, SS ° 


The United States of America to the marshal of the district of 
Kansas, (sreeting 
You ure her by commana | te notity P thie | he) Lous, hort Scott 

and Wichita Ratlrood Company that it has been sued by [the] In- 

hang Ol}s tolling Niall { Onipanv in this elreunt Court of the United 

States for the distriet of Kansas, and that unless it answer bv the 

2 rnd di V ol I bruary, A. |) ISS., tli petit moot the said lndian- 


i 
. ~~ 1}: . . - we : * } ee ‘ ° 
(proiis Peoiilhig Mill Companys erchidast 10 Tite lin the clerk's office of the 
' ‘ + ° | ‘fe y , ] + } : . 
said cou “eh Petition Will be Takelh as true ahead liidotent re'li- 
’ ; ° 5 , " 
dered aceordingly You will tuake due return of this writ on the 
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if the Supreme 
, 


' ‘ ‘ \ . 4b } < > ¢ cae oper... ‘ : 
Court of Ameren. at Lop Ka. in said district. this 25rd day of Jan- 


[sean] . A. S. THOMAS. Clerk. 
PRANK TH. HOLT, Deputy. 


Suit bronuelit for the recovery of money, 
SL 50.000 & costs, 


WILSON, DUNN & DUNN, 


»\ 


THE ST. LOUIS, FORT SCOTT AND WICHITA R. R. CO). 


Amount 


A. S. THOMAS, Clerk, 


T. P. FENLON, WARNER & DEAN, 
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claimed, 


THE INDIANAPOLIS ROLLING MILL Con Vs, 
New York, Feb. Sth, 1885. 
The Indianapolis Rolling Mill Company of Indianapolis, Indiana, 
In consideration of the payment by Moran Bros., of New York, 
of five dratts drawn by said company on and accepted by the 
St. Louis, Fort Seott & Wichita Railroad Company, of Kansas, 
amounting together to Sobdlza77, due 7th inst., herebv release 
and discharge said) railroad company, of and from all damages 
and claims for damages it can or may have against said rail- 
road company by reason of or arising outof the non-fulfillment of 
all or nV pear of existing contracts for the purchase of rails for 
the aforesaid railroad company from the said Indianapolis Rolling 
Mill Company, and hereby release and discharge the railroad com- 
pany therefrom, 
(Signed) INDIANAPOLIS ROLLING MILL COMPANY, 
Dv J. THOMAS, Treasurer. 


? 


That said release was given by the authority of the plaintiff, and 
! 


after its execution and before the same was exccuted fully approved 
snd reitith 7 chil suthorize en the placid: thasat the sid defi redeunt 
has never received any rails trom said pelaimtitl under said contract 
or otherwise for which it has mot fully pad. 
Wherefore said defendant prays to be hence dismissed with its 
COsLs, 
J. . RICHARDS &«& 
ROsSINGTON & SMITH, 
Aflorneus for said 1) fendant. 


Lhe Pe) Lo 18. hort Neolt iV Woehita fe. RR. fv, 


Mndorsed: No. 4046, | uit court. Indianapolis Rolling 

Mill Co. vs. St. Louis, Ft. Scott & Wichita R. RR. Answer. Filed 

Feb’v 21, Psso ALS. Thomas, clerk, by Frank H. Holt, deputy. 
7 


’ ‘ ° } ; } a” ‘ ° — ’ ] ¢ . 
Rossington W Srl, deichaants atlorhnevs, Popeka, Kansas, 


ln the Crreuit Court of the United States for the Distriet of Kansas. 
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10 THE INDIANAPOLIS ROLLING MILL Co. Vs. 


Relying upon said misrepresentations and fraudulent conceal- 
ment of facts and the sudden financial emergency, said John 
Thomas executed said release in order to secure what was justly 
owing plaintil by defendant, and to secure a sum = said Moran 

Brothers were then under written and oral contract with de- 
VV fondant to pay, and which they did pay under the circum- 
stances aforesaid, and which, by reason of said written and 
oral contract with said defendant, they were legally bound to pay. 
And plaimtiff savs that there was no consideration whatever other 
than above set out for the execution of said release, and the same 
was and is without consideration, and said Moran Brothers weil 
knowing at the time they paid said five drafts that said Jolin Thomas 
had no authority OF power to execute sald release. 
THOMAS PL FENLON, 
DUNN & DUNN axp WILSON, ano 
WARNER & DEAN, 
Attorneys lor Plaintiff. 

Mndorsed: No. 4946. In the circuit court of the United States 
for the State of Kansas. The lndianapolis Rolling Mill Company, 
plarntill, rs. The St. Louis, Fort Scott & Wichita Railroad Company, 
defendant. lis privy. iled April ty, Is85. A. S. Thomas, clerk, by 
Frank TL. Holt, deputy. Fenlon, Wilson, Dunn, & Warner & Dean, 


att vs for plarntitl. 


Is [NITED STATES OF AMERICA, | 
District of Nansas. 4 


Ata term of the cirreuit court of the United States of America tor 
tlie clisti let of IWiitisas, bn ulll anied hi ll iif thre ity ot Leave nworth, 
In sald distriet, on Monday, the first day of June, A. D.ISS5, proceed- 
Ings Were had and appear ot record in words and tigures following, to 
wit 

ripay, June 12, 1SS5. 
Poe [NpraNaArotts Ronring Minn Company | 
oii . we , Odes. 
foe Str. Louis, Forr Scorr any Wrrenta Rattmroap Com- 
PANY. 
Continued. 


: om : : P aes ve ‘ 
In Cireuit Court of the United States, District of Kansas. as: 


The INpranarvotts Rorrine Minn Company, Pt 


St. Louris, Fr. Seorr anp Wientra Rarrroap Covrasy. Def't. 


" ’ } ] ‘ “* : . 
J. UT. Richards, being first dulv sworn, in. support of the motion 


’ ' > 4 
Llohol Greorg 


AND WICHITA EE. i. co 


THE ST. LOUIS, FORT SCOTT 
2. That pursuant thereto, on or about the loth of Oetober, 1Ss5, 
affiant, who is one of the attornevs for detendant., wired to 
ie Perum 1 Decan, of WKaitisus ¢ tv, Mlo.. asking thietia too trade a 
time ConVeblehnt te thie bey canned Loeefeoae thie ore cl No , ISS.>, 
for the taking of said bkdyvertons deposition: that thereupon the 
said Dean & Dean, attorneys for plamititl, wired bam they wer 
liareily in the Ciist any hi re, ania thiset cUpepebbeation Poratist toe Ptbatede to 
coutel, * Dunn & Dunn. of Bedford. DTidiana 
Thin ‘Thotapson, aud avout the loth of Now. PSSo. ag ef opdnetane 


dist iN pore pared th Theta iis provided bv mW. to serve aly cotlbieed] Tal 
e , = 


planatitl, and had set the time therem. and was proceeding: to serve 
the sarne when he was reliably tnifornied that thesard witness, bdoes 
ton, Was verv sick, aud was not and world mot beable tor sonve tan 
to come to give his deposition, and afhant save said withess was nol 


able until after the sitting of this court to so have lis epostthons 


taken 
And further cattncanat minithy Picel 


[sean] JOE RICHARDS 


Subsertbed and sworn to before me this Nov. 2ath. ISs85 
1. S. THOMAR., Ci 
By FRANK J. THOMAS, Deputy 
ridorsed: No. de Pracdiceny Lpeord ds Peoollinnge Mill Co we Deas 
It scill \ Woieliuita te Ire | ( I : \ti mavil | ‘ a 


24,1885. ALS. Thomas, elerk, by Frank J. Thomas, deputy 


<I) In the United States Cireuit Court for the Distris f Inaas 


Noverpber Pertny Bats 9. 
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INDIANAPOLIS ROLLING MILL CO. Vs. 


Also all letters and telegrams received ly sald defendant COTpPora- 


from Charles Moran. or Moran Brothers, of New 


York city, touching the tinanecial transactions between said parties 
and the defendant, or relating In any manner to the execu- 


thie a te redant elatms to hold from 


; 


Which 


] 
re'icuiise 


thie fiidianapolts Rolling Mall { OM pAny, 


Nove tuber 19th. PSS». 


DUNN & DUNN, 
Aflorneys for Varntifl. 


M46. Inv 


SS. clreuit court for distriet of Kansas. 
LPiV PRK, The Saint Louls. leort Scott 
Company. Notice. Dunn & Dunn, att vs for 


fj. ‘>, Marshal's 


it fori. 


ly ANSAS, S88: 


lth, ISSS. and served the 
it, —tate anid district of Kansas, 

issistanit 
‘ort Scott & Wichita 
tified copy of the within notice, with 


— 


WoC. JONES, USM, 
By TW. THOMPSON, Deputy. 

ISS. AOS. THOMAS, Clerk, 
By FRANK TH. HOLT, Deputy. 


>) ln the Cirreuit Court of the Un | States for the District of 
I siunssis 
Tie INpranarvorts Rorping Minn Company. Plaintit?. 


his ‘ 


HWE ST. LOUIS, FORT SCOTT AND WICHITA R. RCO 13> 


Said inotion is made on the condition that if the same is granted 
“nd there Is failure ton Lake sila cle promt tlotis bye lore the above cause 
1s called for triad it shall work no postponement or delay thereof. 

J. TL. RICHARDS & 
ROsSSINGPON, SMELPEIE & DALLAS. 
Aft ys for seed Llacntin 

pudorsed: No. 446. The Tndianapols | ll Co. 1 
mM. L.. Ft.S & W.R. KR. Co. Motion. Filed Noy. 297. 1885. A. 8S. 
Thomas, clerk ly Prank J. Plot: aeput 
235 In the Crreuit Court of the United States for the Distriet of 

Katinas 


The INpiANAPOotIS Roniine Minn Company. Plhaintitl, 


Tue Sr. Lours, Fort Scorr & Wirenira Rip Co... Def 


—— 
~ 
—_ 
- 

a 
as 
~~ 
—s 


Now Cole said ds fi Ih Lhits, hy lis attory CVs, al domoves the eourt 
here for an order compelling said plaintitf to give sccurty for costs 
in the above-entitled action. 

dO. RICTIARDS «a 
POSSTNG TON. SMIPTILT & DALLAS, 


WVaint 
Endorsed : No. 446. The Indianapolis Rolling Mill Co. ox. The 


StL. Ft. Ss. & W.R. R. Co. Motion fer see. for cost biled Now 
27, ISSO. ALS. Thomas, clerk, bv Frank J. Thomas, deputy 


Uxiri oO STATES OF AWEEICA. | 
District of Kansas. j 


Ata term of the cirenit court of the Unite | States of Armerica 
for the district of Kansas, begun and held at the eitv of Topeka, in 
sali district, (it) Mond iWoethe Bord dav of Nove tiptoet \ |) PSS.>. 
proceedings were had and appear of record im words and figus 


following, to wit: 


The Inpraxavonts Rotrixg Mitr Company 


It . } ’ } - ‘| ne €F ‘ ‘ ; —— ‘7 | 9 ‘ 
' Is Oot e ef j y+ iat ‘ pti ’ : ; a”? © i ; i 7 ‘ 
~ ‘ . " * - 
for costs bv December Ist, 1ss5 


INprANAPOLIS Roriine Mi 


win 


4b : : ' ; ; ’ ‘* : 
Pak Sr. Louis. Fe. Scott & Wreita Ra »( 


We, John Thomas & M 


14 THE INDIANAPOLIS ROLLING MILL CO. Vs. 


in said case, and promise to pay all costs which may accrue to the 
Opposite party in this action or to any of the officers of this court, 
and in default of pavinent bv the plarmtitl of anv costs ordered or 
adjusted to be paid by the plaintiff! we hereby agree and stipulate 
that execution may issuc against our property for any costs taxed 
against sii Pndlianapolis ltoiling Mill Co. 
Dated December Ist, Isso. 
JOLIN THOMAS. 
M. bf. DUNN. 


24! [Endorsed :] No. 446. The Indianapolis Rolling Mall Co. 
vs. St. Louis, Ft. Scott & Wichita hy Co. Sec. for costs. Filed 

Dee. 1, ISS5. ALS. Thomas, clerk, by Frank J. Thomas, deputy. 

Approved: AS. Thotas, clerk, by Frank J. Thomas, deputy. 


y At Stipulation Were ing Zi Jury 
In the (jreuit Court of the United States forthe District of Kansas. 


INDIANAPOLIS Roruing Minn Company ) 
No. 215. 


is 


Sr. Louis, Fr. Scorr & Wrenrra R’r’p Co. J 


The parti sto this action hereby waive the intervention of a jury 
and agree that this action may be tried by the court, amd shall be 


taken up for hearing by said court on the third (3d) Monday of Jan- 


Uary, ISS6, Or as SOOT} thie reatt r ais racth able. 
DUNN & DUNS, 
Attorneys hw Plaintiy 
ROSSINGTON, SMITH & DALLAS, 
J.T. RICHARDS, 
AMa ‘eYSs for D) Z ndant. 


| Mndorsed | No. #446. Indianapolis Rolling Mill vs. St. Louis, Ft. 
Seott & Wichita RY . 


hd (o. Stipulation waiving jurv and. fixing 
time fur trial. biled 


| 
Dow 3, 1880. A. S. ‘Thomas. clerk, 


45 lL wiTep Sratres or Awertrea, | 
Listrict of Kansas, - Gee 
At a terin of the Gireuit court of the United States o America tor 
the district of Kansas, begun and held at the eitv of Topeka. in said 
district, on M idav, thre Jord dav of November, A. DL 1SS5, proces a 
Ings were had and appear ot record in words and tigures following, 


to WIL: 


InpraANAPOLIS Rortouixnge Minn Company, Plaintitf. 


ce ‘ada; 
Sr. Louis, Fort Sco Wh Wiarewira Rarernoap Company H46, 
|) fendants 
ty | ’ 
\ } ;) 
) " ‘ ~ i 
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hp eee ae -_ 


THE ST. LOUIS, FORT SCOTT AND WICHITA KR. Re OO). leo 


las and J. If. Richards, its atlornevs, nud thereupon tlii- action epihe 
on for trial, and the parties beer Le, by thie ir Wiborhneys, Walve a jury 
by written stipulation filed herein and submit the premises to the 
eourt,. 

Ana thereupon the court, having hhecare the eVieence siad- 
duced and argvubhients of counsel, now finds for the deferelanet It is 
therefore now by the court here considered, ordered, and adjudged 
that said defendant, St. Loni<s, Fort Scott and Wichita Rathroad 
Company, go henee with day ang have and recover of and from 
suid plaintuf, Pndianapolis Rolling Mill Company, its costs im this 
action expended, and that execution issue therefor. 

a Motion for Ne Trial 


Pe | 
UNirep STATES OF AMERICA: 


In the Cireuit Court for the Distriet of Katesas November Te riii, 


ISS 


The INpranarorts Rorning Minn Company 


The Sr. Lovrs, Porr Scorn & Wrenira Rarroap 


rere e e . al a a : } . 
Phie plaintitl herein, Phie Prioddisn:iapolt Peeoddiy 
- } —" . 

moves the court for a new trial herein for the following reasons, to 
Wil: 

Ist. The decision and tinding of the court and tudement therein 
are tot stistalhed by suthecrent evider 

. ] 4» ] " " ’ ‘ " ’ | ’ ,, 7 } ; 

rid Phe (ecrslorn, finved nner, byact hertinehit of the coturt hy reih are 
eontraryv to the evicletee 

ol. Thi decision, tinding, and riyedortine L «oe thy eounrt berein are 


contrary te thie law 


} . } ' ’ ’ ’ ’ . 
. , ' . eyed ‘ ’ ‘ « : ‘ i 
bth. lorrol tt) i) ee irridie H i? ‘ selaed ¢ poet Ca ahd EXCcepted 
ot af ' : Lice 9] ety , , , ' ‘ , ; 7— & SF — 
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ith. Error of law oecurring at the trial and excepted to at the 
time by the plartnit i! 
DUNN & DUNN. 
MceDOUGAL, FENLON & OVERMEYER, 
Att ys for Plante. 


endorsed: No, 49-46. [In the eireuit court of the United States of 
America for the district of Kansas. November term, 1SS5. The 
Indianapolis Rolling Mill Company es. the Saint Louis, Fort Scott & 
Wichita Railroad Company. Motion for new trial. Filed Jan’y 25, te 
ISS6. ALS. Thomas, clerk, by Frank J. Thomas, deputy. Dunn & 
Dunn, Fenlon, Me Dougal XA Overmnever, 


24) UNirep STATES OF AMERICA, | 
District of Avanesas, } style 


Ata term of the cireuit court of the United States of America tor 
the district of Kansas, bi FULT) gat | held at the city of Topeka, in) sald 
district, on Monday, the Yord dav of Novetnber, A.D. 1Ss5, proceed. 
Ings were had and appear of record in words and figures following, 
to wit: 

InoraNAvotts Rotpixng Minn Company 
yx 4046. 
Sr. Lours, Forr Scorr anp Wrenrra Raitroap Company. J 
Turspay, January 26, 1856, 
The plaintith’s motion fora new trial herein came on to be heard re 


’ ? ’ ’ 
and Was argued by counsel: on consideration whereof the court doth 
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sented and settled on or betore tirst MIoudas in April, A. D Sse 
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In the Crreuit Court of the United States for the District of Kansas. 
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The Str. Louis, Fr. Scott & Wichita RAattnoap CoMpasy. 
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No ut that time, for they dida't repudial it. The record Says 
they took ne action upon it: but Mr. Thomas says that the action 
that really was taken was in substance this: To take the legal ad- 


Vice of COUDSE) anid cl Upoon that: suhid hat until sotne tWo Vears 


afterwards does the record of thie pelcataititl COMPANY show a repudia- 
‘hon dm verins of this I ise, although suit had been brouclhit lt) the 


Sa ireh on Which it Was lrst laid before them. 
Now, if the board of directors of this company should have elected 


‘i 


June following the M: 


to exercise tiils Control, whieh Wiis G1VEOTI them by by-law No. 6, they 
mist aet promptly, Thies cotta hat pleay list nid loose, Phev 


Cannot say those officers have they power to make a contract and if 
it is good for the company we won't exercise any control over it, but 
i thev make a contract and if it is to the disadvantage of the com- 
pany we will reserve the right to act upon it, although it may be 
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the parties, the telegrams, letters, the statement that they were 
tuken by surprise go to show that they supposed that they 
had to make no provision for the meeting of these fifty 
four thousand drafts until Mareh. Ilence, altho’ Moran 
4) Brothers were In one sense the financial agents of the 

railroad COMPANY, it is Very clear that ne provision had 
the hiitv-lour theusand dollars, and it is 
equally clear to hiv mitted that thev had no tunes of thie railroad 


‘ 


Preven) rrasecte for) Thneeling 


those particular drafts. The fact that thev were the agents to sell 
tha ir bores dick biel bray se ooany obligation LLprorl Moran brothers to 
take iy) thre =( dratts bik eee potcadres - tile == tha \ bicacd funds to do it 
with: and Moran, as Mr. Thomas savs himself. said: “We haven't 
vot a dollar of their funds in our hands.” So the rolling mill 
company, or its officers, Was Informed of just the status of atlarrs ; 
and the testimony in this case satisfies me that that was in reality 
the fact. 

So Teoneclude in this case, trom the facts, that no legal lability 
rested upou Moran Brothers to pay the acceptances of the railroad 
company. The company bad made ne provision for meeting them 
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at the tine thev tell due. That Moran’- paving these deceephaneces 


j | . oe % ‘ ; ‘ " ‘ pathy ‘7 ’ ‘ ’ ? *s . ' 
Ubider the Ciretinistances Was a stulhiclent colsideration to ststam the 


reiense, Which Was Givell Th Consideration of ther puevibige thie awcceptl- 
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‘ ir ‘ } . ’ ’ y. 4 | “pyran ° , ’ . j , ¢ | | _ nel ‘ ee 
railroad company, chiyi Of prepared to sav that in such a case 
. | ’ 

» ‘ ] ; i P oa OF 4 es " . oe er . ‘| — 

thyeere would oie. ie? fl ™ siai’ chil { ¢) ht. MePTAatlOon La) stipepeort Lite re'ie a=c’. 
a 

»9 4? '* ti ? t? a ly i ; ’ ’ ry) ? + | t '? i al lao? la 
Lappears that the raniroad cotnpanyv at that tine Was absoiutely 

j . 
. | 


lhisolivelnl That UL tka ahh btidleOtedhess of over SLX hundred thou- 


' e , . ; ae an 5 on ] ] 2 

sand dollars. With betWeen tWo and three fiupndred thousana dollars 
ons 

issets, With Lhe Provabliltles existing at that thine of litigation lw 


eolleet thes dratts ersidlis! the company, and trom these tacts that 
the holders of these dratts were pressing the rolling mill company 
aud these gentlemen who endorsed them were threatened 
37 witli litigation, Lat not prepared to sav but under the au- 
thoritv, even if Moran Brothers were acting as their agents 
in this transaction, that under the erreumstances there would have 
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2° THE INDIANAPOLIS ROLLING MILL CO. Vs, 


JO ln the Cireuit Court of the United States for the District of 
Kansas, 


Tur Ispraxaroris RottixG Mite Co., Plaintiff, 
agaist 


The St. Louis. Fr. Scorr & Wrenrra R’y Co., Defendant. 


Be it remembered that while said cause was pending In said 
court, ana (ot) the oth dav of December, ISS), the parties hereto, by a 
their attorneys of record, duly filed in this cause a stipulation walv- 
Inga jury, Which stipulation is in the words and figures following— 
that is to rt 


Stipulation Waieing ‘! Jury. 
In the Cirreuit Court of the United States for the District of Kansas, 


INDIANAPOLIS RoprinG Mitte Company 
v, » ro. 213 
Sr. Lours. Pr. Scorr & Wireurra R’v’p Co. J 


The parties to this action hereby waive the intervention of a jury, 
and agree that this action may be tried by the court, and shall be 
taken up for hearing by said court on the third (4d) Monday of Jan- 
ary, ISSO. or as soon thereafter as practicable. 

DUNN & DUNN, 

Afforneys for Plaintit. 
ROsSING PON, SMETHT & DALLAS, 
JUL. RICHAR Ds, 


Afforneys for 1) iz vant. 


Endorsed: No. 446. Indianapolis Rolling Mill vs. St. Louis, Ft. 
)Walving jury and fixing time 


si I ‘7. 7% l ] 
nee . - rh } 
for trial. Filed Dee. 5, 1885. ALS. Thomas, clerk. 


MEeLe, 


*? ’ . . ‘ . @ . 
. ; . sn O80 . 1 ; et’ , , " 
1] Phat thereafter, to wit, on the — dav of Jan... ISS6, this 
" ’ " . ' . . 
= " P . ‘ . . asa8 . . ae : , 
cause coming on for trial before the court, in accordance with 
‘ , ’ ’ " AG . ’ H ’ 
. of. *. 7 * » . } 1 : ; ¢? '* . . ' . 
=hicd) nell | | aia (ol), Wile iif }) 137) ij ' i eTea, eOvVvlalerd~rece tending to prove 


; ‘ i ' sy i ' ‘ ; TLC : 
the facts alleged in the petition and repivo and the defendant offered 
- : 


evidence tending to prove the issues ratsed by its answer, and after 
hearing all the evidence and the arguments of counsel. the court 
Pout the issues | { to which thie plait ff! duly ex 
cepted? at the tite 
‘ 
And atterwards, and within — davs after such finding. said 
e , " . 


which motion is in 
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ed 


THE ST. LOUIS, FORT SCOTT AND WICHITA RR. KR. Co. 


UNrrep STATES OF AMERICA: 
Motion for N w trial. 


In the Cireuit Court for the Distriet of Kansas. November Term 
ISSO. 


The INpraxapotuts Rotiinag Mitr Company 


The Sainr Louis. Forr Scorr & Wiedirra Ratimeoap 


The plaintiff herein, The Indianapolis Rolling Mill Company, 
Woves thre Court for a hew trial bie relia feo this POriowillic® Pedseotis, te 
Wit: 

| st The decision and finding of this Court ane pucdernine bil thie reeeedy 
are not sustained by sufficrent evidence 

2nd. The decision, finding, and judgment of the court lerein are 
Contrary tt) the evr ree 

ord. Phe decision, tinding, and pucdgeniie nt of the court herein are 
contrary le thie law 

ith lorror of law Occurring at the trial, aged obpecte dated ones piteud 
to at the time by thie pretitioriet in) thus, to wit. that the court. Ove r 
plaintitl s objection canned eXcepuion, Jwrrriitledd cry J I] Low. 

land, auditor of the defendant corporation. to read upon 


y- the trial from the books of the defendant corporation, and 
from entries therem made. matters touching correspondences 
and Dusiless triadmsactlotlis with thy Parties ti PerePsertis |] L Puaittics 
lo this action. and to resid ae o I Prisitley- = @¢*\ fi bic’es DD) Siided cay 
oth. horroy of law mcecwuIrrinie ul thin trya Crtate teal Teo TOV Prelitioties 
at thie tithe. Ib this. to wat That the eourt pert ttead edeef hatit te 
introduce the books of the corporation cet beanat dn 
Oth. Error ef law occurring at the ti obiccted to bv 4 
the time. to wit, that the court Peerirpittead tla bitrend 
dence of a certain pretend lL release, purporting to bee speed 
* John Thomas. treasurer ’ (when the 3 or te execute thi TT 
beaaed boeea: demied im the pleads une | Witlietyt Ti 
ing defendant to prove that said Thotoas lad autherity t 
3 


thie Scare 
“thi lorror ‘if haw qaercrirry) : * | ‘ TY " ‘ ‘ e*s tote ‘ ‘ ‘| ‘ 
wreari. 


time bv the planiti 
DUNS & DUNN 
MeDOULGAL, FENLON & OVERMEYER 


coe 
. ? + , . . . j 
Which said motion was afterwards | ) | \ 
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To which sction of the court in overruling the same said plain- 
till, by its counsel, then and there duly excepted at the time. 


43 De it reli ria boe read threat at the r quest of stad plamitith the 
court, at the request of plamtiti's counsel, made, had, and 
filed at I hi li- speckul finial ines Ol fact ana conelns holis of law pron 


siuid facts a> follows : 
L | Speceal bindings of hacts. 


In the Cireuit Court of the United States for the District of Nansas. 
November Term, ISS5. 


Tue INpranarontis Rottine Minn Company, Plaimtit®, | 

*. F 

ne die | No. 4-46, 
fue Sr. Louis, borr Scorr & Wirentra RaiLrRoap Come | 

‘ | 

rPAmT. [Def reedaannt. j 


This enause having be tried by the court, a jurv having been 
waived by a stipulation in writtne dulv signed by the attornevs of 


record of the parties hereto and filed im this cause on the ord dav of 
December, ISS5. the plaimtil appearing ly Messrs. Moses FL Dunn, 


David Ove Sone Vel Ppeodnyets |’. Ir 1 da, cadbed 4. MeDouga! iis Its 
attorneys, and said defendant appearing by Messrs. J. HL. Richards, 


] , e | ; i] : ‘ ° 
chtiel Ross l cv md, OOEDITTTE AA Ls) Aci™ ii i J 1] nssliiee, as Its atlorhevs, 
} } i " » + @ ¢ 1 j } * 9 
the undersioned, ©. Gs foster, - rer ais the judge oj said court. and 
' el nes ee i ae ’ 
having li rel tL Codie biefed abil the eVvlaelce and the arguiments of 


counsel for the wp rties, and beme fully advised in= the Premises, 


(teres TILTING ed)so[dde Hered ahead as bart of] this record ith «6thids 
ss *) " . " | Pes ios y . 7 ] | . ee . 
(iills Liq’ Jee \ iy sim it fithddines of facts ahead conclusions of law 
thier tos 
* / that 
; , . ] } 

} . | . , rs rroratbols, tis sititecdd TR Live 
be ft 
‘ i 

~ os . () ISS]. plarmtit® contracted 

, > . 
» tu a - i Perbicitead porle 
+ ‘ 
a , yt) ~ 0 winit tout tor, whicl 
} i i aati e.aca a bit il 
q*i - i. bit’ 
/ , rif W Bante Bast Rael ood 
,~ ' 
t:) i} i, / 
‘ 

We have this i to the St. Louis. Fort Seott & Whebita 
Hee ‘ . «of j ij I 4 Fe « @ ly ’ = 7 ert) thhowscatie CLO 


’ " 
‘ = \ , t | i* ] i™i i. i\ 
' , .% 
’ . 

, ~ ~ | ' ’ 1 = ‘ i! It ~ 

’ ~ , , i >. 
~ \ ‘ “i } i) 

* " +? }r ' i ii . ! : D a . , ¢] ’ . , I . 
tWe ‘ .f » es . . ° / mm + ‘ . 5” ‘te sift . ; tiat ‘ ti pereitia Colli- 


rifnai order. 


THE ST. LOUIS, FORT SCOTT AND WICHITA R. RL Co. oF 


Payment for above rails to be made in manner following, to wit, 
by our drafts made on A. Popkiss, E=q.. auditor of the St. Louis, 
kort Scott A Wichite Railroad { OHTEL PATE, ssid frafts Teo te fy itl 
fifty davs from date of shiprnent, deliveries of said) rails to be mad 
its follows, subject to any tints tictpes that may oceur to our machin 
We. : 

During the month of Oetober, ISS). S00 ton 

During 

During thie month 7 ee tiber PSSH, 1 AMP toons 

During the month of January, ISsZ, S00 ton- 

During the month of be bruary, PSs) D100) tom 

During the month of Marel, ISsz, 1.500 tons 

During the month of April, ISsz, 1.500 tons 

Durtne the month of Mav, ISsz, loo ¢ 

During thie hiiohitia of Diary ISS2. MD foenys 

This contract made this Sth Gav of Cletoted ISS] oat Driedian pe S, 
Priclianea. 

(Signed) INDIANAPOLIS ROLLING MILL 
(COMPANY, 
By AQUILLA JONES, President 


the month of Nove miber, ISS], 1.00 toms 


: 


Accepted. oe 
(Signed) FRANCIS TIERMAN 
Vice-President & General Manoa 


This contract approved and ratitied by the St. Louis, Fort Seott 
X Wichita Railroad ¢ madera thiis Jeotl hiv Of Oetober, TSS] 
(Sictied ) SS’. LOUIS, FORT SCOTT & WICHITA 
RAILROAD COd., 
by A. BM. AITELES, P if 
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ercise the control over its officers given said board by said by-law 
Now & 

Fourth. That during the monthsof January, February,and March, 
ISS2, the defendant railroad company, finding that its financial con- 
dition anid its rowd-be dound its thes were not in a condition to enable 
it to lav the iron so contracted for as fast as contract called for, re- 
peatedly informed the rolling mill company not to ship until 
further orders; that these requests not to ship until further orders 
were made ll} Le June, iSSZ. and subs quent Lo the month oft June, 
after the full time for the fulfillment of the contract bread expired : 
threat dur] 
by word and conversation with the authorities of the rolling mill 

company, Continued to postpone and delay the shipment of 

| | ing till company bad manufactured and 

had on hand until the month of October, ISS2, sutheient 

Iron to Coniplete the contract, when the railroad company (iron have 
poor Carb) notified by letter 

the rolling mill company that they (the defendant) had adopted 
lh written notice 


ne the summer ot ISS2 the railroad company, by letters and 


mit thevVv Wotllidd take ho tere Ton, White 
Fortr Scorr, KANSAS, Octoher 25th, 182. 


Aquilla Jones, Iesq., president ludlianay olis Rolling Mill Co.. Indtan- 


Dean Sin: Yours of the 10th. written from New York. came to 
biaatied, WW have ce Phivile need mavVidae crane kK West of leureka The 
Understanding is now, when we lav what tron we have on hand the 


? + | { . + ‘ , j ‘ ‘ 
redabhiaer of ber baa (Will be lald with steel hope so bheow to be 
? * 7} , . 

in good shape to reach El Dorado secon. Tam going to St. Louts 

Se ae t etanl weil n be got for. | : a. 
Llils Week toe ss \\ iT steel Talis cah be Got for, low “(Moth Will Voutl 
pravcopodes Loe Ten stniagn to take steel ralls ‘hid at wihiat prices can Vou 

‘; . 

‘ 


’ | , 

weliver them oh the track al loneddinnapolis or st Louis 
I 
: 


FRANCIS TIERMAN, 
faerie ral Manag re 


Rifth. That pror to the month of June. ]8SY. the plarntitl, Wheder 
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referred to herein as the S40 draft 


THE ST. LOUIS, FORT SCOTT AND WICHITA ROE. co oF 

Seventh. That of the purchase price for iron previous frarniisdied 
the defendant.on the Ith day of Anwust, [Sse Owed the plariti? 
SSH 000 00. ( rade thoead hy drafts wl 


ti it Leer (iile (it) Trisat (Tit \ thist 


the 854,000.00 mentioned was due on the Ith dav of Qetober [S82 


; , } . ] j I 
tliat defendant COMMA, Derg tiara pressed for pmrormey. as] 
CXtension of the puavanert Of bothy said ttrieotddits > Clasaet at iti ' 


} 


agreed between the president of the defendant an hee opel I 
and treasnrer of the priotiil, who met in the eitv of New York or 
the Jith dav of August. ISS? that. in es bderation cof t] 
Pent any thet diay (of the ‘Iratts it] tititinuee ter SSop CMM fF / 


tii si 4 \ ° U beds li 
: , 3 } - .» A 
tiff Wotlld extend the titne for the pavenent of thy “of CMMPOMD clritt. 
lor a pertod of Panonths from: the time thet pear col Claes eheetot : 
due (Obeteols I tar PSs threat 1h) ¢ } ciel ar & |] Paci rif ' j 
. an ‘ . it ; ‘ ‘ A . ‘Bae . ' tia’ 
’ ’ ’ " 
CXtension, (hat Nooran Bros. <hpoutd atthe end oft ] ~ NX 
7 ° | _ " - 
tension (February 4-7, 1883) the drafts amountine to «s te BLA 
provided thev had funds of def’t eon 1 thei for that 
purpose > that the 885,000.00 was then paid ler that agreement 
. ; ‘ ‘ ‘ a ' ; . 4 
between thi cvttpen _ aD} priia rit +} apied clef beanyt doth a4 ( ),.* ber 
tli. PSS2. Wiie't} thie Boy fp Chee cy Wiis obtye ‘ — eo. . TH ‘ 


tericled the preavinberit thereof for sar peorhowd of P orrpeorathy ‘as tl 
had agreed to do 

haghth. That plaintiff's board of directors from ISSE te ISS] ¢ 
sisted of @ members. Mr. Jones was the president and We Thon 
the treasurer for poleannetutts, bn ’ bbe this f twoef tl 


’ . } 
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a ; 
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thes would pay the drafts on that day, thew then re 
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that thev had no funds 


ment and said they would not pay them ; 
| ~ belonging lo the de- 


ana ho securities of any kine 1h them bacanae 
fendant railroad company, but, on the contrary, they saia that de- 
fondant was in them debt Sty COM OOD: that Mr. Thomas then 
threatened to institute sult on the dratt, but that finally Mr. Moran 
We, Moran Dros. w prea these drafts if vou will sign the 
reiouse for the balance on the friltillment of the contract: 
and that Moran Bros. refused to pay unless Thomas should 
execute a release of that contract: that Mr. ‘Thotmas told Moran 
Bros. he had no power or authority to execute such release ; that 
they requested him to telegraph to President Jones at Indianapolis, 
ane fan rel such authority thisat sitlel ‘Thoma: then telegraphed to 
Mr. Jones that Moran Bros. would not pay unless he executed such 
anid asked Jones for in thiat, Without calling il 
meeting of the board of directors, Mr. Jones separately saw two 
members of the board of directors, and thereupon telegraphed 
Vhomas in New York to ace jot the Pioney anid Lad the release if 
he could do no better, which telegram is as follows: 
That Mr. Thomas took this telegram to Moran Bros., 


about 


} 
ii 


sald, a 


18) 


‘ . | ‘ f erivye? ’ ‘ 
a release, SiPUC LIONS , 


‘> 


whoat once 


produced tor his signature the following paper, Which is deseribed 
In the pleadings as a release 


“New. Yore. 


S//, hehruary. ISSS. 


“The Priclian iy ois Roll 


’ 
, 
la i~ 
| P 


hapolis, Priddiana, in 


Lisli 
bitals 


consideration of the payvinent bv of New York, of tive 
drafts drawn by - company on and accepted by the St. Louis, 
Fort Seott and Wichita Railroad pany of Kansas, amounting 
tovether to Sobdvady ath distay hereby releases and = dis- 
charg Ss sald railroa lL con pRitiv « l trom all dbnoults, damages, 
ania claime- for «| mares IL Cakli Or wma hisave woul 1 said railroad 
nae —— o ont of tha: non feline al : 
COTLEPRATIN A. i ¢ = ‘) _ Me ma {) it boolb-Tulitbiitnent of all (>] 
ny p past existing contracts for the purchase of rails by the 
bicores i 4 ire an | | Hanapolis Rolling MEill 
Cu L hy I - - I (Fq’s thie] ulroad compan there- 


INDIANAPOLIS 
‘By J. THOMAS, 7 


| ‘ ] TI ae rl , Psst) NIoran Brothers were the 

cents in New - ndant company for the sale 

@ lon = bonds issued to aid an the construction 

7 ‘ ie 3 l i cs } ey ti rivy al this following CUl)- 
i 

Lor ' e St. Louis, | Scott and Wichita Rail- 

road ¢ State of Kansas, party of the first part. and 

Mao r . New York. 1 : tlie s d part. witnesseth: 

Tt : part is about construeting a 

raiire i nt EN “iis t ined proposes to 

et ogitied iss ~ a PEMD peer] Cis, Pevedorripintele mtn thee 

vear T10, . ong t) entire road bul 

and to be built ~ Lipetns Ss and appurtenances, to be issued at 


ROLLING MILL CO., 


THE ST. LOUIS, FORT SCOTT AND WICHITA KR. BR. OO 


the rate of $15,000 per mile, the party of the first part desiring that 
the parties of the second part shall undertake, at them own cost ane 
eXpelise, fo negotiate the entire issue of sand bods on 
States and 1 furopn WS TUEPTV as Prosstbie, brecpeed yn “werees ili elle 
mnuges that the entire issue of said bonds shall be placed atter execu 
tion in the hands of the Union Ts IU Cf cobispeativ OF New York, whiods 
to be the trustee of the torts mre Created, te beaeriati tes bee ye braecdal 
of said bonds in escrow, to be delivered to thy pearties ob tite secon 
praart as follows, to wit: Wodaeens tiie mrtivV of thre Test part still nave 
fully constructed satd railroad trom the erty of bor tt, ity Poeona 
bony COUNTY, Wuitisas, to the cross weanl Ulae Ne :t-HY, Lawrence A 


. ‘ — | ; ’ ‘ " oe ’ , ’ ‘ ) 

Southern riullrosed. bth thie CountTV «© . | - ‘i. ‘ hoy il 
Pen - (+ 6.44. | ‘ ‘ j 

(distiithee of TLITV thilles. thhore af (‘== ‘ \ i ; tM 

,. ’ 

the affidavit of the ehiet ehnotheer of the pfeartV of the Tirst part. ce 

tified to ov some offheer in said counties liava euth, them thee parts 
. . ® , 11 , 4 4 ‘ ‘ ae ‘ " ; 

ir] the first prart sPaitad, bes hee aoreder ci pele ler! tittlesfteu] DV the 

; ° } ’ , | , i « ’ _ ] . ’ 
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to the parties of the second part the w amount of sad lids 
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tinces therein indicated, the parties of the second part further 
protuise and agree that In cuse they shall notthen havesold and hegotl- 
ated sald bonds they will. on the deposit with them of two hundred 
and sixty-five thousand dollars of the first mortage bonds atoresaid, 
advance to the puarty of the first part or ther order two hundred 
and fifty thousand dollars in cash within thirty days after the com- 
}) etion of that portion of said ratiroad which lies between the city 
of It. Seott aforesaid — the Crossllig of the Kansas C Ity, Lawrence 
and Southern railroad, in Allen county aforesaid. 

It is further agreed fe anil between the parties hereto that where 
the party of the first part shall have constructed any section of five 
riiles of said railroad, nicl the parties of the second part, from any 
unforeseen emergeney or cause Whatsoever, shall have failed to sell 
thie Corre sponding SeVEnty-five thousana dollars ] sald bonds and 
shall not have advanced to the party of the first paar or their order 
thereon any money, as hereinbefore referred, then in that event the 
party of the first part shall have the right to cause said seventy-five 
thousand dollars of said bonds to be duly authenticated by the said 
trustee, and receive the same and dispose of them in such manner 
as it deems proper. 

It is further avreed by the parties hereto that the parties of the 
second part shall, as soon as they have soid and negotiated any por- 
tion of said bonds, notify the party of the first part of such negotia- 
tion and sale. It is further agreed that all coupons attached to said 
bonds which become due betore the negotiation and sale of said 
botuds shall be detache thie reirom and returie d te the party ot the 
first part betore the delivery thereof to the purchasers. 

rther agreed by and between the parties hereto that the 

parties of the second part, after they shall have sold said bonds 
Issued upon the said: first fifty miles of said road, shall have 

yt and retain froma the aarpriew of the same for their own use 
and benefit the sum: and amount of fifteen thousand dollars 


idition toe the tive per centum: heremmbetore referred to. 
ln withess whereof thi prarty of the first part t hiss hereby caused 
these presents to be sig ed by the signature of its presid ent and 
secretary, attest } ty tii COPPOrate se al of its COMMA, and the pure 
ties of the second part have hereunto styned their tirm name this 
Yord dav of De r, ISSO 


ST. LOUIS, FT. SCOTT & WICHITA 
RAILROAD Co., 
By FRANCIS TIERMAN, President. 
VORAN BROTITERS 


IA D. DRONSON, Seeretary. ° 
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aused to be circulated. both in Europe and America. ¢) 1} Sais 
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THE ST. LOUIS, FORT SCOTT AND WICHITA KK. Ro Oo, o 


St. Louis, Fort Scott and Wichita Railroad Company of Nansas. 


SH 7 OU 000 first hiorlage ri per cent cold bonds, redeemable 


October l, P10: interest pavable April l, and Oetober ;. 22 
New York City: Union Trust Company, New York, Trustes 


The tissue of these bonds Is limited to 815.000 per mile of finished 
road, ready for the trathe. One hundred miles are now constructed 
to Eureka, In Greenwood county, and the road will be extended 
thirty miles further to El Dorado, county seat of Butler county, in 
time tot atisprort this Vvears crops, Which thus far prrertep ise: ter Boe 
abundant and give the road a large business. These bonds are 
amply glinrantoed, and Were Peeorralabe red tha Hi as a safe and verv ad- 
Valitageous Investment, that will rapidly inerease in value as the 
trathic of thie road bi COTES fe Ve bevy 7 

The St. Louis, Fort Seott & Wiehita railroad of Kansas. com 
riehecs af bor scot, bear the eastern bowun rie ofthe State, wher 
It connects with the Missourt, Kansas & Texas rathroad and thy 
Kansas City, Fort Seott and Gulf railroad. From Fort) Scott it 

runs nearly due west through the southern halfot WKatsas 
Oe) to Fl Dorado, county seat of Butler county, connecting the 

county towns of the various counties which it traverses: irom 
thence it will run northwest to lelisaworth, on the Kansas Pueiti 
railroad, crossing the Atehlisen, Top Ka ated Santa ke ra:broad in 
Harvey county. Another branch will run from El Dorade south. 
west to the boundary line of the Indian Territory, in the south 
Western corner of Comanche county, Where lie great nexbaustible dh 
posits of salt, which will s 
the districts reached by the road and its various Gori 

No railroad in the West is more favorably located than the St 
Louis, Fort Scott & Wichita railroad of Katsa- Phere is no enst 
and west road Witham fifty Hitless on either sped Pry its enti erty 
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the road runs through a level or a sliehthy undutlat 

unsurpassed fertilitv. It has few curves, moderate grades, and thy 
running expenses will therefore be low. part 

dant and cheap at ort Scott Phe counties through w 1 Ula 
road passes and those contiguous to it ar 
ber, so that the road is sure to obtain a large traf! from the rieh 
coal a pProsdis Deal Fort Scott and from t reat y « forests of NM 
sourt and Arkansas. Dhe southwes-t pranel will be the om 
direct line to the East for the ttle oft | biel ( 
estate of IKat “iis I pres felted | f ~ f ‘ 7 
ears on them wav to the astern 2 | 

tba stite of Niaitisas Ss colye i ' 
States in the Union. [ts popu Sid. DOT IMS: DSTO 
eed te TNO CNG fh) 

Phe foreign population i 1] I) 
greater portion of thet ipee \ 
| ~Tey _ GE we. I) ot | r ‘ \\ " 
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number of farms in TS7O, OS 202: number of farn bas 
ot) [S300] Production of wheat PSs]. OOH hei 


} ye de I q 
Value, S22, 000 00), Production of corn in TSS]. 8] 000.008 


oz THE INDIANAPOLIS ROLLING MILL CO, Vs. 


bushels: value, 845,000,000, The production of corn in the south 
half of Kansas in ISS) was more than tive busheis per acre greater 
than in the north half In PSs], 4,000,000 acres were planted in 
eorn, and it is believed that this will be Increased to 5,000,000 acres 
In TSS. 

Number of cows in IS70, 125440: value, Sho lo P24. 

Nutmber of cows in TSS], 06,706: value, SLOG 650. 

Value of farm animals slaughtered in TSSL, S16.2500,000, 

Production of butter in ISTO, 5,022,755 Lbs, 

Production ot butter 1) ISS], Pid cre hedged | bs. 

Production (>! chi ‘le tn) Is, PP OG lbs, 

Production of cheese mn TSSL, 786.260 Tbs. 

Production of wool in IS7O, 1.000.000) Tbs, 

Production of wool in TSsd. 6.000.000) Tbs, 

The others of the COMPANY are as follows: 

Francis Tiernan, of Fort Seott, Kas. president; W. Chenault, 
prest First Nat. Bank of Fort Seott, Nas. treasurer; Q. Camp- 
pell, of kort Seott, Kas. secre tary, 

Directors: Francis Thernan, of Fort Seott, Kas.: Moses Neal, of 
Fort Seott, Kas.; J. PL. Robeus, of Fort Seott, Kas.: W. TL. Stout, of 
Fort Seott, NKas.: Alfred Popkess,of Fort Scott, Kas.; [sane Stradden, 
of Fort Seott, WKhas.; Dos. Mehkay, of Fort Scott, Kas.; L. M. Bates, 
of Fort Scott, Kas; D. Comvia Moran, of New York 

Finanelal transter agents: Moran Brothers, 6S William street, 
New York. 


Twelfth. That about the time the defendant ceased taking the 
Iron provided tor in the contract the price of Iron went down inthe 
Harket biel “teed Talis could Lireh bi pou hased ior about the SAlhie 
price as that fixed by the contract for the iron purchased 
ros. desired the further exten- 
sion of the line of defendant's railroad to be laid with steel 
purchased in lieu of iron, tor the reason that with steel rails they 
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ro investors toa better ad- 


Phirteenth. That at the time of the exceution of the release men- 
tioned said Moran Bros. had in their possession S1THO5 000,001n bonds 


Which had been issued by detendant company and placed in their 


hands, and that these bonds were expressiv pledyved to meet a draft 
of S17O.000.00 drawn by defendant in favor of the Missourt Pacitie 
Ratlroad Company; that, aside trom the bonds so pledged, the de- 
fendanteompany Was tudebted to Moran Bros. in the sum of about 
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THE ST. LOUIS, FORT SCOTT AND WICHITA RoR. Oo 


had corresponded with ofhiecers of thye defi rhedsanit COPMINV, with thre 
view of securing from plaintiff a release of the original iron eon 
tract, and that on the 24th dav of Januarv. ISS3. Moran Bros. wret 
to Chenault, the defendant's treasurer, as follows 


- Welhave had seve ral visits fre bop tdye i iy) his Rol] Pye \| tt C ‘conn 


pany. They are disappointed at not having sold the road rails for the 
extension to Eldorado, and talk asf the rathroad company was st | 
bourne to this ae by the oll contract tor radl Wi thiink the ratirosaed 
company should obtain a written recocation of the old contract 
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before paving the notes whitch: become due ments ) 
- far ; , ; ® ‘ 
os Lhiat alter the reese Wil ot Pade ceed gal ait biicti- tre imtire yr. 
va Re eye on | # 
Moran Dros. Wrote the offleers al ad redeadit at Port Seotl. wy 


relation to the payment of the S54,000000 aud the execution of th 
release, 5 letters, as follows: 


as -. I]. Dowland. bose ‘ aneditor a | |. lis, ort Seort A \\ Mane I; t}I- 
road Company, beort el i INcatiss 


“Dear Sin: We confirm our last of Od inst. and r televram of 
Oth inst.. to which we recery PVour repy of thee gthe pest ' ‘Ws 
‘Taves in Texas, and Wili return before end of weel Wa bisave 
submitted the whole matter to lim. and w Write presult” Wr 
have also received vour favors of the Sls f dey ' Tht) ie) 
and the report of the earnings of the road for the last rtey 
January, which we see, with pleasure Wonk tied 

“Tn the matter of the draits of the I hiskprodis Reollinne M 
vesterday, we determine i Ter pres thietin cattery thier Were porertesteqd, salted 
obtaining a release frome said cormmany of ela | ITT 
for non-fulfillment of old’ contract. tor Vint Vie The ‘oe 
Very re luctant to do, and on | (died Ol Phas] Pabpetidtige te ly 
apolis. You have inclosed copy of | 

“We have debited your comy Mi SOLAZATT. five drafts of 
the Indianapolis Rolling Mill, accept Iroeomy lies Tth 
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le debit 7) COMPANY, Us pera brite ! ives v wivine 
but net vet accepted » Sbo025 67, tot | Moran B 
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od THE INDIANAPOLIS ROLLING MILL CO, Vs. 


“Therefore we shall requlre at least 10 miles of the extension to 
be finished before the Ist of April next, so as to have the 8150,000 
new bonds as security for these additional advances. Pray show 
this to Mr. Chenault and let lit ascertain whether these ten addi- 
tional miles will surely be constructed before the Ist of April next, 
and in the meantime low wil the Company miect the expenditures 
for the construction and such portion of the past Indebtedness as 
Phat \ retnadh Unpaid, is We SUP pose such there remains ? 


“Very truly yours, MORAN BROS” 


“New York, Sth February, 1885. 
“Wilham Chenault, losey., ort Seott, Kansas. 


“Dear Str: We coutirm our last of oth inst. and our telegram of 


Vest ray, ancl We ackhnowledyve rece ipel ir} your telewram of Vester- 
day. 

“As Captain Paves is absent we determined to pay the 854,424.77 
drafts of Indianapols Rolling Mill Company, having obtained from 
that company a discharge of all claims against the railroad com- 
pany for fulfillment of contract to purchase rails. We consider this 
anoimiportant thing, as they said they had lost 850,000 by non-ful- 


filduaye hit oft this ole Cohtract al | t it “Ore because the raullroad made 
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no further purchases from them, 
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of coupons oy dye paid I=t April, Which. added to the SI7O.0000 draft 
‘acitic, leaves acdetiert of about ST45.000. so that 
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contract 

* Very truly yours, MORAN BROS 
That Mr. Thomas and the other offieers of plaintiff knew 
‘)] that Moran Dros Were thy it (131 etptsanf three chat lantand 
thie hegotlator of its botieds in tl aril of New Yor ttheder thy 
tertiinx «i the cohtract of ‘ie y 4 PSSO) burt thev eae TY KRTLOW cof thy 
status of the account between defendant smd satd Meran Bros. ex 
cept from verbal statement of Moran that thev bad to funds of 
det t Co Ter puns thie drafts ane did not liave anv Khow] ber oof thre 
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63 hoo the Cjrenit Court of the United States for the District of 
Kansus. 


Tue (woraxavonts Rorcixne Mint Company, Plarotilf, 
(tes ripest 
The Str. Louis. Forr Scorr & Wierra RAILROAD ComMPANy, 
ia lé raduint. 


Know all men by these presents that the above-named Indianap- 
olis Rolling Mill Company, as principal, and Aquilla Jones, Jolin 
Thomas, of Indianapolis, and C. W. Smith, of Topeka, Nansas, as 
surety, are held and tirtaly bound to said St. Louis, Fort Scott & 
Wichita Railroad Company in the stm of tive hundred dollars; for 
the payne hil Whit real, Wi i anid truly to be rate, We binned Cllrs Ives, 
our heirs, executors, and administrators and successors, firmly by 
these presents. 


Signed by our names and sealed with our seals, and the corporate 
seal of said plaintul this oth day of April, PSs. 

The conditions of the above obligntion are such that whereas the 
said TIndianapoits Rolling Mill Company from the final judgment 
in the above cause has sued out a writ of error to thre Supreme 


C‘ourt of the United States 
Now, Ho sald The Indianapolis Rolling Mill Company shall pay all 
the costs accruing or aecrued in this case. of said crreuit court and 
of said Supreme Court, if said judgment shall be affirmed, then this 
obligation to be void: otherwise of fall foree and effect. 
INDIANAPOLIS ROLLING MILL CoO., 

By AQUILLA JONES, Prest. PSBAL, 
LQUILLA JONES. PSE AL 
JOLIN TEHOMAS ISB AI 
CU... Barra PSEAL. | 


; 


i Attest S. WL MORGAN, See'y. 


CoG. FOSTER, Judge. 
Poricdors Now 1] The Indianapolis Rolling Mill Co. «St. L., 
"4 : . a0 us | ’ ‘ } | A. S. 


"Pay PSN) 


THE ST. LOUIS, FORT SCOTT AND WICHIITA RK. R. 


Witness our hands this — dav of Mav, 1TSS6. 
Ho. MeDOUGAL,. 
Mtorney for Plaintit’ in Krro 
ROSSINGTON, SMITH & DALLAS. 
Atlori for Defendants in BE 
Mndorsed: No. 4946. The Ind. Rolling Mill Coe S. i... Fie 
KWoR. Co. Stipulation to submit case ueder the Zoth rud blend 
July 28, TSsé A.S. Thomas, clerk, by Fi isk coe 
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Oe UNITED STATES oF AMEnICA. | 


District of Kaneaas. ) 


[, A. S. Thomas, clerk of the cirenit court of the United States 
America tor the Distriet of NKeaneas. ered eort) 
to be a true, full, and correct copy of all the proeecdines lin s 
court from the record of the proce os stil popes 


action of the Pricdianapolis wl] cf \] Scored pecagan St. dots. kort 
Seott & Woiehiuita Resides 
It) festitony Whereot | racave I l brates set PpeV Pee | red afl 
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the sen 7) “intel Court, it ri ot] | Lcopn if S SBelyes 
Walisus, this booth day y] Aug ist. .\ [> “TSS 
[The Seal of the ¢ it Court of the Unis iL . 
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[NiTep States or AMeEenica 
To the St. Louts. Fort Seott and \W ta Raatlronud Coy 

You ure brerebey eltedt silie itil tt] | hy Peleeual ' 
Supreme Court of the United States to enoat W hoton, DD 
(onthe Za Monday of Octol " 
filed in the clerk's office of the erreun rt of the United States for 
the district of Kansas, wherein The | i ir ner NI 
polaatnatifl mnerror and vou at 
if anv there be. whiv the bdermn 
tioned should mot by 
to the parties in that behalt 

Witness the TTonorable Moos Kh. Waite, Chief Justice of said 


. ‘ oo *? ¢; ‘ ’ 
supreiue (Court, this Ww tli CLV OF 1) 
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STATE OF KANSAS, County of S 


l hereby waive the issu 
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ance tn the Supreme ¢ irt ot tl | feud Stites this oI (or 
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‘Thomas. ‘ rr rk. 


OS INDIANAPOLIS ROLLING MILL CO. VS. 8ST. L., F. 8S. & W. R. R. CO, 


G7 Writ of Error. 
UNirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the cireuit court of the United States for the district of Kansas, 
(ireeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which ts in the said cireuit court before vou, 
between The Indianapolis Rolling Mill Company, plaintiil, agaist 
The St. Louis, Fort Scott and Wichita Railroad Company, defendant, 
a manifest error has happened, to the great damage of the said plain- 
tif, as by his complaint appears, we, being [willing] that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command Vou, if judument 
be therein given, that then, under vour seal, distinetly and openty, 
vou send the record and proceedings aforesaid, with all things con- 
corning the same, to the Supr me Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday oft (detorky i ISS6. in) thie std Supreme (fourt to bee 

then and there held. that, the record and proceedings afore. 
OS said betng Inspected, the said Supreme Court may cause fur- 

ther tobe done therein to correct that error what of right and 
according to the laws indd custom of the United States should be 
done. 

Witness the Honorable Morrison KR. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 20th day of 
April, ISs6, 

[The Seal of the Cireuit Court of the United States, District of Kansas.  1862.] 

A. S. THOMAS, 
Clerk of the Cireuit Court of the United States 
for thre Dist. of Korn eets. 

Allowed by— 

CoG. FOSTER, Judge. 


Hu | Endorsed:] No. de. Phe Indianapolis Rolling Mill Co. 
.StL., Fte.s. & W.R. Co. Writ of error. Filed April 20, 
Iss6. ALS. Thomas, clerk, by Frank Jo Thomas, deputy. Ea. : 


FM odorsed Ol Cover WK sarpsas :. oe 7 ~ NO USS. The lrcdian- 
apolis Rolling Mill Company, plaintiff in error, vs. The St. Louis, 
Fort Scott and Wichita Railroad Company. Filed September 15, 
PSS. 


No. OSS. 


In the Supreme Court of the United States. 


OoOCcTroBER TBNRM, 18sec. 


THE INDIANAPOLIS ROLLING MILL COMPANY. PLAINTIFF 
IN BERROR 


against 


THE ST. LOUIS, FORT SCOTT AND WICHITA RATLROAD 
COMPANY. DEFENDANT IN ERROR 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES For 
THE DISTRICT OF KANSAS 


STATEMENT. ASSIGNMENT OF ERRORS. BRIEF AND ARGUMENT 
FOR PLAINTIFF IN ERROR 


I) 
Hoe MebOora AL, 


\ttorney for Plaintiff in Error 


, &, 
Ties. ae am 
oe ae D4 de a 
eed 2, & é 
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eS Mer™, 


A LT seme o_o 


No. OSs. 


In the Supreme Court of the United States. 


OCTOBER TERM, 183c. 


THE INDIANAPOLIS ROLLING MILL COMPANY. PLAINTIFF 
IN ERROR, 


against 


THE ST. LOVIS. PORT SCOTT AND WICHITA RATLROAD 
COMPANY. DEFENDANT IN ERROR 


IN ERROR TO THE CIRCUIT COURT OF THE UNITE STATES FoR 
THE DISTRICT OF KANSAS 


STATEMENT. ASSIGNMENT OF ERRORS. BRIEF AND ARGUMENT 
POR PLAINTIFF IN ERROR 


He. MeDOUGAL. for Plaintiffin Errew 


JH. Rienarnnos, J. WO Sances 
Ino FO Ditton, Wager Swayve and For Defemdant in Erre 


RossinaTon. Svrru & DPALLAS 


ry? ry , . ry 
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On the sth dav of Oetober Dss]. the plaintiff in error sold to the 
defendant in error 10.000 tons of tron rains at #5) 00 por Uross ton anne 
by the contract on that cha entered into at lrclianapelis Trediana. be 
tween the parties, it Was wore ‘dd that said feet rails eheoulel be delivered 
to the Railroad Company on boarmt the cars at the Reolling Mill in In 
dianapeolis, at times and in quantities stipulated in the contract. and that 


ilk: 


INDIANAPOLIS ROLLING MILL Con Vas, 

the Railroad Company should pay for the same by drafts, to be drawn 
on its Auditor at tiftyv davs from dates of shipmetts ~hipmients te begin 
in October. PSS]. and end in dune. Tss2 


The Rolling Mil! (ooonn maney Pabsabeibdia tured il ~hiliped thie “Veral 
preety, i? 
lots of iron rails first provided for but in the early part of Tss2 the 


Railroad Company began requesting the Rolling Mili Company not to 


. . . . " , 4 ! , i 
slip as fast cs required anid these requests to pert prenrnas Sabaed delav the 


| i 
sever: shily tHnents were continu didhidl thie brie nth cn, Ob cob Zl pss. ul 
Which Lithe iron rails hsivineg | mest im the market fren » sol OO te 


mio Oe) per ton thie Retiree (Colby gave thre follime Mill Company tl 
written notice that it bac adopled steel ane would take no more tron. 


Prior to June. Pss2. when tl ist shipment of iron rails was due 


under the contract. the Reo lie Mill (Corps lisael purchased all the 
materials for filling this contract. and was on all times ready nied willing 
to furnish each installment of irom as cuited for a) tie contract 

Vbout ome-lalf the trom se sold was delivered to amd used yy the 
Railroad Compan in say iH its track thine rj INidisss cane the lifferenece 
between the contract price ane 1 Hiarket value of the trom which the 
Rolling Mill Comp inh Li i] Cod) bbsidict i] | Wille di it’ Railroad Company 


refused to accep Wiis cilpool Shem ot thy Lime th lIntter motitied the 
feortnn r oon Oletober Soothe. }s* s. tha t wetted t ike Lice Tide ore iron 

At the time this notices wa von. ali the irom delivered under thre 
eontract besael beerady poste toon «Xa eit stilih ee] =e4 ee aa this time for 
thie pavinent of whieh | ved char en eXtended trom Oetober 4. Tssv 
Prior to this. and on Tith Aueust. Dss2. there was due the Reolline Mill 
(Compan Tile ictal Tyeeny i stg] of msl thin wi Wiis this lt pornie, Hider ih) 
sereement between thre poarticrs tieretes That 1 peavtgienit eal the Sob tne 
should boo extended to bel rm @. Psst. nnd that Moran Brothers— at 
Whose banking liouse in‘the erty Vew York | these amounts wer 
pavable — sheuld the expiration of ) “torenewal pow the Sob .000 
provided: they hac) funds of fiatlroud Company in their hands fos 


Wels ae =} beonnt +1 } 7~ |) ‘ ’ } | A) ~~ Weis | ‘ isiiperl 7 
the EReollimng Mill Coainpos , lL clelivery of th 
Iron rails was entered tr er the by-laws 
the Superintendent | ' is. 4 loperations of 
this Cocornnpocal \ thet W ~ Hbithie il THT 
;1 ‘ ' 

bid COTE ‘oj i : Tepcat tine = prerl 
brite rhe 7 “ul i ' ~ ‘ tay ‘ et} 
trol of the Bao f Poy | |; ' BL arlereet 
aa) 4 were =q =I | i] | { 5 - ' 1 ! ook j i ital 
Ili ¢ \ te titi’ | . i? ! ‘ Its [ i ‘| i bie | 4 " ? Tes 

exercise tiils 
vr thee pp . ' , this 

i 
—e'Verh: chime - Liie ir \} ‘ ’ ' , eee core 
Cartistil ‘ , | ripe Pac oddie 


; ° : ‘ 
smite ‘ | \ | i iit'~ Wis bheo? | 
‘ i 
The? a’ey 
TT) ly e* ; - fiageat ‘ ° | 
if] os i i ‘ ‘ " t*) ‘ ! ‘\ rie 
’ } 1» 
her We ul fompal Were } \} _ 1 i aldier ] est’. oll 
Trig ry cat New \ . \ ' |  F PeliTy me qs? 
; : 
, . - e P . " . i , ‘ >. 4 ‘ ‘ | "— 
raising money for cir Compa Deny Presiden tel Thomas 


Treasure 


Tith. Lent 


=T Is. PORT se 
became individual indorsers ther 
lie but were prvorteste ad for pon \) 
Moran Ih) thers were the tit 
revi (Teo p cana kei as stich seem 


eonstruction of the railroad and looked 


Pibacadgechsad caddcaal reereralin 

Vbout the time the Rathroaud Comimpnauyv ceased toe take the trom ragl 

oh pecans bistsere| ies: Went dlownh bth Liter On ihe Bor Pittis evevtbiaed Ul ir 
prul chased for about the sam proce 3 ant tev tle comstrouet for tlre 
Irom. and Moran Brothers desired eXtension of the roael bare 
with: steel. for the reason that wit thiev ceomalel sed) tomes te 


reeetley mivantige \\ thi this ened 
With the officers of the Tatlroad Compan 
te procure a | relense ii] re Vena’ (] 


' es 
iron rails lowe prior te February = 

Piiis Wiis the state of affairs 
ilrafts for the Sob 000) matured. at 


* - a 
‘ coon t ‘ 
peeVribern ool Tlasal cleebot Plies drial 


i. a ‘en 
Phomas. the Treasurer. was in Ne 


possilile prrente a lhl Coren pacern “| 
President, as individual ticdeorsers 
the «lraft- Thev refused. ane 


would sign the release for thy 
tract rheed Petipseeh puavirnbenit wins 


rey) 


! j | 
Ww Kired an their team 


itcally Moran Pereotln rms tooled Vii Phim T 


I e ‘ 
Stick lre* steed cadket tire ' eimee 
7 ‘ ‘ ‘) ‘ 
’ ‘ 
; + ; , iif }’ tt biiise ‘? 


bast opletelicnuent wi tiie 
the dust extension of thr 
rotested for on pay mend 
Teo savevhare PecaN Tabectal itiel i] 
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were the financial agents of the Railroad Company, but did not know the 
: status of their accounts with their principal, nor did) they have any 
knowledge of the correspondence relating to the release of the original 
contract in suit until long after this action was commenced, 

-oon after the return of Mr. Thomas from New York there was a 


meeting of the Board of Directors of his Company relative to his action 
| in executing the release, and the questions involved were submitted to 
) counsel, and they were to act upon his advice. No record was kept of 
: that meeting, but long after the original suit) was instituted they had a 
nunc pro tunc entry male repudiating fully the release. 

This suit Was originally instituted, under the advice of the counsel t? 
| whom the question was referred. in the trial Court, at the first term 
thereof held after the execution of the release, 

. The petetion claimed and set out that the Rolling Mill Company had 
sustained damages to the amount of 2150.000 by reason of the failure of 
| the Railroad Company to take and pay for the iron rails as required Hy 
the terms of the contract In suit: but laving aside all other elements, the 
: ditference between the contract price amd the market value of the iron at 
| the date of refusal to take any more rails, run the damages on that 
) account alone up to nhout So0LG00. as shown bys the record, 

The answer contained (1) a general denial, (2) adinitted the execu 
| tion of the contract sued on: (5) pl ded payinent, satisfaction and cis 
| charge, and (4) set up that = fora valuable consideration received by the 


said plaintiff from Moran Brothers, of the city of New York.” plaintit! 
released defendant from all obligations uncer said contract by the release 
in writing executed by Thomas. as Treasurer of plaintith on February ». 
Isai: copies the rele use in full anid pleads  Clasat ssilel relense Wiis viven 
by the authority of plamtittl ane that the same was fully authorized ane 
ratified and approved by plaintit! 

The reply was (1) a denial (2) aclmitted thant Thomas. the Treas 
ure, signed the re lense Pout prlersncls 7 that the releinsec Wie null ana vod, for 
the reason (that Thomas had ne power or wuthority to release defendant 
hor to execute the release relied upon: that the release was without con 
sideration » that the money paid tiercom had long been cue from defend 
ant to plaintith: that Moran Brothers were at the time the financial avents 
of defendant. and that thie lied neo auth rity to clemmaned that pisintitt 
sheuld sign ctTh release of the contract sted on In order te vet what Was 


justiv due and owing it under the contract 
This paragraph was veritied by th 
The secon PAP poly pole cna le ‘| that oberrne _ “ane Thomas Were’ resp) 7 i 


tively President and Treasurer of prickenatall, sumed Were also tits Directors 


y 


, 
; 
hh onath (>) Jolin Phomas 


' 


that thes were individu lly Hable as imdlorsers ti ppenn the «arafts fi r thy 
Sob patel by Moran Brothers. and as suelo biel direet personal inter 
ests in the poses thie nt of these dratts against the interest of thi ir Company 
ani that the release was in effect a diversion of orp mate assets fay thea 
inaelin Wiual benefit of these two office 

The third paragraph set up the fraudulent re Presentations and con 
ecealment of facts Ih Moran Preothy m~ lsat Ver tee Thee cheeounts leet ween 
them an the Railroad ¢ COEEDp ATLA 

| prern the trial the Court below found the facts substantially as here 
stated, and then found. as conmelus ons of tuw. that sal release was ane 
is Valid and binding on plaintit? Company. and that defendant was and is 

. . 


} } 11 ’ : 
thereto relensed Troon mdi damages fh\ restscetp eet iis breach ‘i Tlie’ 


Oe A ag RS a Rha th dl» ig 


eontract before set out and sued on 
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To these conclusions of law. nnd enet: of them. the peeceneetan Reeoolling 
Mill Company duly excepted 


i 
A hl . ° ‘ " : : 
Phe Issties aniel juduinent rovigper Teo elefernedant. the pri argatift?l thieed ats 
motion for new trial. which being overrulerd thi pelcapretitl tie ere cagrcun 
excepted. filecd its bill, am clue time sued out its writ of error and fer na 


reversal of thie juclyenent reel ters hyde thie followine 


ASSIGNMENT OF ERRORS: 


' 


1. That tip eeond the pleadings and the facts found. the trial Court 
erred in the conclusion of law that the release plead tn the answer = was 
and is valid ane himeding eon pelcannatatl CCoonap enn aned thereim erred in 
holding : 

(a) That Jones and Thomas Ceitheror both) had authority ex-offere 
to execute the release, and that the prrwerl ter rrncakee thee comtore 
the power to release it 

(6) That a majority of the Resrd of Directors. although separate 
seen, could, yy their imedivielual action. authorize the execution of a con 


- 
— 
~ 
— 
- 
—— 


tract so us te beinne their (Cooma p anes without AnV meeting vf j I mired 
'C) That there was a consideration for the execution of the rel 
that Moran Brothers were not the agents of the Ratlraad Ces pecknay. cannel 
click rest pore the amount out of the funds belomome te thou et 
(ad) That thie relenuse Wiis Ther vend fell crotunels ‘ | porgbelye pre rite \ fithel 
(¢) That thie Rolling \} = © EAD OCAED ratitlest bevegttjarsarecd Fh capped 
affirmed the release by their failure at the first meetine of its BRoande 
Directors after its execution to enter an order of record repotielicatan 


although thev then cdiseussed it. then referred the wratter to thei 
sel o amdacting under his advice. brought this suit at the fi tery porte] 
therenfter 
= That the Court below lipeom the fuets foonsmed erre«t tn the come 
sion of law that Ivy the execution of the release the Ratlroad € AiLE Lo 
Wits ane Is there! \ re lersase Treetan on lal Crbbcacrers hy rT 1 oo) Lbais bopecie ly 
of the contract lv fore marl cotit sataed sige leony 
> That ‘npeen the record the Court below erredd in ite finelis cried 
judument Whitel shold diave: beeen for the Rolling Mall ¢ by perl feor cat 
least Sieben 
» .T . nd a. hf | 7 ree . @ 
" POINTS AND AUTHORITIES. 
| 
Restatement of Facts — The release pleaded in the answer was executed 
without autherityv and is void Its execttion was neither ratified ne 


sequiesed ith hy the Rolling NIi) C conga pecann' 


a ee 


ee eee 


ritk MILI Co. VS. 


INDIANAPOLIS ROLLING 
If. 
-a part of the assets—of the 


The contract released was property 
Rolling Mill Company. 


Staten v. Slate, § Coldw. ( Tenn. \ 2423 
Davis v. Mc Reeby. 5 Nev... 369 


(valey s Con. Lim. Ged kid) MP. 


Tt. 


The President and Treasurer of the Rolling Mill Company had no 
authority ex-officro to execute the release, nor did the Board of Directors 
vive them such authority : 


1. Upon its face the release purports to have been executed by 
Thomas and in his name. Hence it was not the act of Jones. 


Story om Agency (4 Fa.) 147, 172 
Wehasfon on Agency, ~ IS4 


2. Butif executed by dotH it would be no better, because thes 
could not ex-efficto release the claims of their corporation against any- 


one, 


>_> 


Hod: - \ rf Aly >) ‘; te “1 


Fulton Bante. AN. YY. &c. Co... 4 Paige, V4 

Broovwner wv. Applebu, 1 Sand., 158 

lnioen Gold Co. v. Bank, 2 Cole... W685. 

Ort. Chadsery. 5 #. 1., M4 

Titus ? ‘ re: i fy Oe + 

if ”" SH. Ce., 14 Wes... 325. B39 


| They could pot even set ott debts. nor could they assign choses 
in action of their Company 


. , ‘) ‘Ff 

Brocton et uli, MO Ade., 414 

ET Seem Se ee. , eh 
PiPi Ansel (a i} -> be wG.« wba 
Ra 4 , » ‘ ,% To te 

A Pil, ‘ siatiln «& ' f — Fé 


! Express authority tor forny and sel] material anil make eontracts 


for the ~rilile’ at is Tat meluce tiie’ peewee tar release n contract or sel] or 
eve’ was Corporate ‘assets 


, ( bel! Ty Wend... 572, 476 a 
S 7 >» 1 +} "i? » «37 yey . ? " ; " | ‘ . | T 
, OPAbOorize an arent bo eXecttle such a release he Intust he ih}? 


pointed by the Directors and by a written vote properly taken, 
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a 
ti. Even if Jones hisael brererny eranted uitheority to release this con 
tract. as the thing to be done required discretion and judgment. he could 
not delegate that power to Thomas 
Ins. Co. 7. Chase, WBN. H1., SAL and cas. at 
/ivetester // rt Wh Pack, WR 
Peviy ev. Wiallaudon 3 La. Aa, WS 
Ake Cormick Bush, 38 Teax.. 314 
7. Unauthorized acts of officers of corporations are null and void 
! KR. Co. v. Allerton, 18 Wali., Zh 
Bank v. Bank, 1 Pars., Sei. Cas., 1 
Breet yn S_ Co. v. Slaughter. 33 ind... 1 


‘ 


S Sooall contracts made by corporations bevomd the authority 
conferred by their charters are utterly void 


A’. ¢( . ‘> Vo... 21° 
Licence A’. Ce.. 2) How. 14> 
dns. Cov. Bly, 5 Conn., 42 
Creed v. Bank, 11 Osie, 42 
Flava RR. Co., 22 Conn., Ar 
Sinclair vu. Fa an. ™ Certo, Os4 
It is net conn) Poet Wathatin Ula Ltanpohiere| power of the Board of 


Directors to alienate property needed for the continuance of the cor 
porate DSi tess, 


f_. 


’ : 2 ’ " 
AL But it is avuinst pruateties poevdtery Ceo poeraenit Ulnectay ter chen sen canned 


their metion -canhot Ie stistiatnn 7 aot) the rremnined aot ¢ steopepved cacdltnisston 
or ACU LeSCence 


A’. Cov. R&R. Coe..h Am. Law i . Fao 


ay 


The Board of Directors of the Rolling Mill Company (four of them 
sen) separately) did not authorize the execution of release so as to 
bind their corporation. They could only act as a unit at a regular meet 
ing or ata ealled meeting after due notice to all 

l. loneder the law anil the facts fone! the trial curt errecdd in loole 
ing that the exeeution of this rel 
Board of Directors The Directory consisted of seven. four of whom 
constituted it (pieoruin when convened in Tr oul ir meeting. or at a callel 
mecting after duc motlice flo al/ No prowWery is “rivet them Unless se 


‘tise Was authorized ty a quorum of th 
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convened, The rule as to the power of a quorum under the by-laws of 
the Rolling Mill Company, as well as under the adjudged cases, is that 
itenan bind the corporation only ly its action had ata regular meeting of 
the Soard, or at a called meeting after due notice to every Director. 


! 
Lideerls /-merson, 3 Fost... S50. 
Cram v. Banger, 12 Me., Sov 
Wells 2». Rahway &-c«. Co. 9 N F fy., 4r 
Sarcent Webster. 13 Afet., AW. 
Pricev. R&R. Co., 1 fad., o& 
R. Coc. Reeve, Vi Ind. Bi ; 
? Pirectors have only the powers conferred. Special confidence 
is reposed in them. The shareholders are entitled to their united action 
when regularly convened. and after consultation. discussion and delibe 
ration, 


Bank v Dandriiee, 12 Wheat., 64, 69 
Aalmout/ Aoceler. 4 Mich... 92, 26 


Ogden =, Murray, 389 N. ¥., AR 
fier rinel met. Dist & ; v Jowea, 11 
-. €s Reeve, lo Lad., 240 
Locmsport:, Fustice, 74 Ind., 389 


There was no consideration for the execution of the release Moran 
Bros. were the agents of the Railroad Company ame as such parte out of 
the funds of their principal the sob 00 


1 The Railroad Company was under a legal obligation to pay the 
drafts. and the payment of this just debt was no consideration for the 


release executed by Thomas 


flav? Watson. i éz 
My ’ p., B14 
4% sf , | ler La | 
4 * / P a 
f i fs 14 
/ ma 7, 433 Jd., 119 
é aed 1|? 
2 thi ‘Dut [ shal arcument lie fsa tse reviewed showing tis We’ 
think conelusively. that Moran Bros. were the avents of the Railroad 
ConPpecunn audoas such avents pected the 854.000 out of the funds of their 


privcipal 


Vi 


The release was void on grounds of public poliey 


| Jones anil Thomas, two OMlicers ani Directors of the Rolling 
Mill (Compan Were tndorsers on the draft that went to protest, ane. for 


THE sT. Lotts, PORT 


si ctl 


» 


M ‘ 


AND WICHTEA Rt 


the PUrpose of protecting themselves, acted in concert im securing pret 


ment of the ameouat cae them company 
pulelie }? hie anil the “aiWAVs Vel Leabole 
orits Shareholders 

San f? x - € 14d a/., 106 

Nive’ Lppcal 49 fz. Sr, 168 

Lif af) ht L/, ‘Fr ee i. ‘i ce be 

Pert 2 Avi 6 fat . OI 

A’. ¢ Ly 4 

Nord this is true whether the otfle 


Inception. or stlisepuenthy say 


Such contracts ernitst 


brestiithew af thie Cor prrsat tern 


are 
. 


sal Use’ 


‘roenterced] inte the eontraet at 4 


spuired bb trterest ats 


Levon : ». OL Avs. BAD. BS an 
i’ ( 0 | ie vr, 1 Me , 4 
Mary i, rR Co. 3 Cont La four. 427 
? Contracts so executed cannot be sustained on the ground of 
estoppel. admission or aequiescence 
‘ f { ’ ty) f ‘ Pay 
fete ‘ . 
Phe Rolling Mill Company did) mot ratifv. the release. mor did it 
ce pHLESce inthe act of its Treas exvecuting if 
| In our brief and tr titide nt thy fea ts found are’ Tee V teewe i why 7% 
ner that there was neo ratifieation smd mo ae pPaterserertye Porat 
= Placer cade fre bier Pratitieuatioes Without a thew bistoseeriatierty 
Vee/ Lan GL li 
‘ 1? ‘ yal 
. Phe answer was insufficient to raise either the question of ratif 
CUT LOOTED COP Thee ih berscce dies ln order te sustam the former it is teeess ivy tes 
beet hy alleve canned prrerve thisat th atil tices Woes tele with fall Kk rherwlewlor 
of all the facts 
( ] , We 
‘) bin I’ i 
y*.:¢ I ’ Vy f Rf + Sees i] 
\; P mer = \ V . 
hiet Dysart, 4] fon, 4 
bbAififioder Af 1 M bio 
M Pratters a 7 4 ih 
Nerf Bail, 43 M ] 
) a Jacket He ¢ ‘ nm, oy Ne 224 
lias 1/ ew. 1 : 
} Phi Contract Wis uit z ive and ttaedest Thy awe ‘ f Frye] tin 
comstruedd tv the Supreme Court of that State (this being an Indiana « 
poration) could not be ratifies 


(Fen. Stat. Tad. 1881, 2 WA54. 
}’ wer R. -. 13 lad . 
q*, are r. R. (“o ; 


AY Ind... 112. and eas. ex/. 
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>» The Rolling Mill Company did not ratify the release by retain- 


ing the money paid, 


Boynton v. Luon &e, Co., 124 Mass., 1%. 


(6. Besides wich. Thomas. who executed the release. was an tn- 


dorser on the drafts paid — liad am interest ino them antauvonistic to the 


interest of his Company and oa contract so executed will mot be sus 
tained. on the ground of estoppel. adimission or acquiescence 


R. Corr. R. Co., 5 Am. Law Reg., 739. 


BRIEF AND ARGUMENT. 


Restatement of Facts—The release was executed without 
authority, and was void: 


Lo pon the spe ‘ial findings. the trial Court found as its conelusion of 


law that the release pleaded in the answer - was andois valid and binding 
on plaintiil Company, 

To warrant this conclusion. the Court of necessity must lave held 
either (1) that Mr. Thomas was authorized to execute the relendse, an (2) 
that the Rolling Mill Company in some way ratified it 

The cireulistances tinler Which the pavdnbent Wiis rise sane this re 
lense executed TEhsa well bie ry} belly restite 

On the Lith dav of August. Pss2. it was agreed between the Presi 
dents of the parties hereto. in consideration, among other things, of an 
other extension of the drafts forthe 54.000) that Moran Brothers should 
pra them at the eX piration of the extension then agreed Lippert provicled 
they had funds in their hands for that purpos Record 27 

The eXtension then woree ‘ippeonn oN pee Leoni Pebrtisars ¢ pss} The 
drafts were not paidias agreed. but went te protest. Jones and Thoms, 


pili? 
’ 


thre President ane Treasure: io] hie it A \| Li Company, Were liable iis 
individual incdlorsers upon these drafts wecord 27. The latter was 
in New York «to secure the amount then due and save himself and Mr 
Jones from linbility on anceount of their tndorsement Lhe prerserialls 
urged Moran Brothers to pay the drafts. They refused. and stated thst 
thev had no funds avd no securitics of any &ird iw their hands belong 
ing to defemdant Reatlrond Company “1 provnn ct threat by Thomas to sue 
qT} the drafts Miorans tin live sa We Moran Po reothn Is. will pres these 
drafts if vou will sign the release for the balance on the fulfillment of 
the conte sued oon. and they refused te pay swerless he dtd ston tt. 
Thomas told him that he liad me jrerds oOrisattihormty to sign stielh a re 
le tise The V iiske 7 him Ter Tarlarery ipon Rit ae ai T Prostdent fior authority 
Thomas wired the facts to Jones. at Indianapolis. and asked for instrue 
lthons Moth Mica ing QW mececeline 4 the /; reef ¢ i Drree fors, Deore ~ 
sepruratels met two members of the Board on thy street nel then tele 


evoaund stun the release. if he could 


vraphed Thomas Lae phere ‘2 fie’ 7 


do neo better Record 27 2s Temifh tinding of fact 


’ 
7 
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If these facts were sutlicient in faw to Warrant Mr Thotas tt) sicrh 
' Ing the release, then ite execution Was authorized, otherwise net 
but Wwe stilenmait (]) thiset Deothes thie President canned Thomas thie 
) Treasurer, liad ne authority ex-officte to execute stich a reloms (2) that 
t if Jones had such authority le could hot delegate it ter Pbveconnncas > (5b) thant 
the roure 7D Directors base] thee Sthecly euthority ame (db) evenal thie Doane 
didd have sueh OUT ieornty it cotld be exercised cmnnl auton pevoeundray hieeting 
or at a called meeting. after full notice te each member 


l] 


The contract released was property of the Rolling Mill 
Company: 


The contract sued on hac been breached yy the Railroad Companys 
Asa result the Rolling Mill (cone pecan Wiis lamaved in the clifferenee 
between the contract price anel the then market value. which alone 
amounted to the sum of s50.000..- 5 Record 26 — Fifth tinding of facet 
That contract was the property of the Rolling Mill Company — was a 
part of its assets. This evidence of its rights was as much its property 
" us Wis its plant, wed the one is entitled toder the law te the same pre 
tection as the other 


} 


In lis wrent Work on Constitutiona dimilatt Ae Dincdor Comte s 


‘? ’ 7 ~? ’ : 
eaves (hbo. pp. Zoe Duta vested right of action is prrevpoerty toe thes 
sale sense in Whiel tathgthie things apr prresprert s med is eepually pre 
tected fror bith tert 
a + peotid cil itil bie }f 


aa 


The President and Treasurer of the Rolling Mill Company 
{ had no authority, acting either jointly or separately, to 
execute the release ex-officio, nor was such authority given 
them by the Board of Directors: 


’ 
, 


] Phe reeieesisa’ Wis eX Teved Teh spac tan tia Pichdaye cof Phomas 4 he 
rr , . . o . ‘ 

Preasures It (iis Theol perirye ‘? ‘ : ts. jeer fay rave revert ¢ \ere itend rey 
TT) , - ' ’ ‘| ‘, ‘i : , ’ . , ‘ ; ‘ : ‘ ‘ 
moemas for «lates, ali pte fois Pevcaseery Mleetpe® culate The ‘ nuke as the me 
vd ‘ ' 
vf thre President ot Porsainetill in ery 


Nfory ‘ 
WAarton on Agrney, 7 254 


> But if the release had been executed by beth the President and 


ey? } : 
Treasurer of the Rolling M (Company. it would have been no hetter 
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for the reason that these officers were not authorized. by virtue of their 
offices merely, to release the claims of their corporation against any one 


Hodge v. Nat. Bank, 22 Gratt, 51. 
Browner v, Appleby, 1 Sand... 15%. 
Olney v. Chadseu, 7 R. 1, 224. 
Titus v. R. Co., 37 N.S. Law, 98, 102. 

“In the absence of anything in the act of incorporation bestowing 
special power Upon the President. he has. from his mere official station. 
no more control over the Corp rate property ane funds then ctnhy other 
director. The affairs of corporate bodies are within the exclusive con 
trol of their Board of Directors, from whom authority to dispose of their 
assets must be derived. 


Titus v. Cairo §c. R. Co., 37 N. J. Law, Os, 102, supra. 


~ We are unable to say what are the precise powers and duties of 

the President of a railroad corporation over its pro erty and concerns. 
but we do not think he can, by virtue of the power inherent in his office 
dispose of the personal property of the corporation. for aay purpose at 
his pleasure, Without special authority from the Board of Directors if 
so, we can not see why he might not dispose of the entire rolling stock 
of the company, if he saw fit. 

Waluorth Co Bank. rv. Farmers &e. Co. 14 Wis . 825, 33%. 

Fulton Bank r N. ) fe. (") ‘ 4 Paige, r4 

Hodge v. Bank, 22 Gratt, 51. 

Union Gold &e. Co. v. Bank, 2 Colo., 965. 


> Nor hisvcl these officers acting either separately or jointly ney 
authority to set off debts due from or those due to their corporation. mor 
could thes ex-offict peNecute such a release 


Brown r, Weyrrouth, ar Mre.. i! 4. 


Nor eould they assign on close in action owned by their Chom pecan 


Scbtun a Cunalell, 6 Wend. 022. 
Naight wv. Lang, 2 Abb. Pr. 227. 


j As the record does not show the powers and duties of the Presi 
dent, itis fair to assume that he had only such power as at the commen 
law would have been vested tna President of ao like Corporatron but 


by the third tinding of fact | Record 25) it will be seen that Jones. as 
Superintendent, had authority to execute the contract sued on. and that 
as such Superintendent he was authorized «to buy and sell material, and 
make all contracts for the same vetas the Board of Directors did) not 
elect to exercise the control given them by their by-laws as to the ma é- 
ine of the contract. the trial Court concluded that the power to make, 
although expressly granted by the by laws, included the power to release 
the contract Opinion Record 1 


That the power to create does net melude the power to destroy is 
selfie lent That CAPPess authority to haihave a baistmess. «too beary anneal 
sell material and make all contra: 
| corporation, includes the prewel to vive away its property Wits hever 
before held by any Court 
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Juckeon vr. Can 


7 By the old) common law 


appointed under the corporat 
but to bined the corporation the 


like this. My the clirectors. and nV i 


Nth vr. 
Cdahorne vw. Ban 
Rates v. Bank, 


fgas Co., 1 Adel 


" Wheat 


2 Alia iF 


While neither Jones mor 
Company, even in the mode 


sccriis te brea yge bis ery 


Tou by thie 


authority ex-officio to execute 


(‘ourts are 


‘, Comeecding 


cute the 


crated! toy Thomas 


cnt 


Is pbatecdieks 


‘ \- 


‘ Corprorsal 


the purpose « 
purpose. ane 


of corporations 


vod 


Rofo: 
Rani 
Brookitn @ 


= Anil 


bevond the 


CAP Tess 


require fis 


cot tye rowi 


Thpee arN\e 


™ j 
j . Yay 
7 ; iM ' f 
iwal-~ 
* Te) 
» 15 Ha 
SoA ‘% } 
{a . 
; i? f, ’ ; 


A 


iis eh pirate bike rit Weis Phe re 


atned see Str 


ot «’endie Pijye 


ii ‘ P | ’ : ; 
cep CoeveTetah Lhbbes pray raat egerre 
, , 


cob prerriathe th fhsaed 


bieeW ser STPibis 


Islerlis cet ; cot tucre 


THE INDIANAPOLIS ROLLING MILL CO. Vs, 

If that be the rule when the corporation itse/f acts regularly 
through its Board of Directors and officers, how much stronger is it when 
applied to the unauthorized acts of « president or treasurer, even’ if 
assented to by individual members of the Board. seen separately and 
without any pretense of a Board meeting ? 

“Unauthorized acts are not merely defective and voidable, but 
absolutely void, anda stranger may object to a void instrument, for it is 
a nullity.” 


Stnclair v. Jackson, & Cow , OM4. 


% It is not even within the implied powers of the Board of 
Directors to alienate property needed for the continuance of the cor. 
porate business. 

Rollins v. Clay, 33 Me., 132 


A.M. E. Church v. Durn, 19 La. Ann... YP 
Abbott v. American &c. Co., 1 Hew. Pr., 13 


10. And it is against public policy to permit a director, or for that 
matter, all the officers of a corporation, te dispose of « rporate assets, 
and their acts in attempting to do so can not be sustained on the 
ground of estoppel, admission or acquiescence 


WV’. Co. v. BR. Co., 5 Am, Law Rezg., G30 


if 


The Board of Directors of the Rolling Mill Company (four 
of them being seen separately) could not authorize execution 
of release so as to bind their Company — The Board could only 
act as a unit, and at a Board meeting — Facts reviewed. 
Powers and duties of Directors: 


1. The trial Court held that the release in question was authorized 
by a quorum of the Board of Directors of the Rolling Mill Company 


In the opinion itsaid: «It appears from the evidence that this release 
was executed in pursuance of a telecram received by him (Mr. Thomas) 
from Mr. Jones, the President of the Relling Mill Company. In. the 
telegram he also recites that two other of the directors of the Company 


eoneurred with him in consenting to this release: hence this release was 
made by the consent of Mr. Thomas. the Treasurer, Mr. Jones, the Pre 
sident, and two other directors of the Compan Record 16. 17 In 
this Wit the Court below convened the Board and ticle their socalled 
nasser! binding oni the corporation 

During all this time the Board of Directors of the Rolling Mill 
Compan consisted of seeverl members Deore s itll Thomas being of their 
rina beer, aml four out of the seven constituting a orum but in the 
eighth finding of fact the Court found © that the powers, ete., of directors 
at called meetings are defined ino section 10, plaintiffs by-laws. which 


provides that ‘every director shall lave f// mofice of anv such meet 
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ime and NO aetion of thre I; cared Stilt] dee thosad at any theeting Where ary 


director Was not notified to attend ste Speehul tmecing LY majority of 
the clirectors shall constitute a quorum to qlo business. but when only is 
(ytheoruitan is preset TP ULTEILELITEDOOIS Veni hosudd bee leveoreressiry 7 » «her anny tetrs) 
Hess Record 27 

Now, as opposed to the opinton of the trial Court (that four of the 


(treelors consented te this release sous te bind their Company) we brave 
net only the by-law saving that every clirector shall troave full meotiee ef 
any such Cealied) meeting. ane tha nico caectioote cof thre Perel stecall dn 
final at aay meeting where aay director was not motiied to attend Pernt 
we have the fies. us found I the Court. that when Thomas telegraphed 
to Jones for instructions wvthoutl calling «a meeting of the Board of 
Directors Mer Darter separately sate OL We mietters of the Pevsarel arf 
Directors sanpel tiie Peetipoan te ir Fi ipotae ‘| Phevdabies li Ni VN York Tee thee pet thie 


; i , , ; 
Pikerdie’s anil sigh tie relesase. if the cote clon thee boetter i cored = 


While a quorum of the Board of Directors may bind the corpora 


tion. Vet it has never before been leld that they could bined it umeler the 


cre stances feootrniel itl this ree*aored Throm is ll} Ne WW york arr - ID 
Lraclisumcaprolis This latter receives Tim Wleuram sevpocarials V seers TWee cottpet 
clirector canned that Is oiven the Toree ai Leffeaot of cecsebiered Papecest lper cot Utae 
Board after clue notice to every director ! 

The by haw Cguberte Teen - thy haw hy whieh theese elirectors 
must be governed —plainiy saves that eresy director shall have full 


notice. named that woion 


where any director was not motithed » attend 
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discussion, consultation. interchange of views and deliberation Uiprorn Sunny 
measure before them as a board. and it is: the pricy of the law to vive 
to the soareholder this protection, 


Bank v. Dandridge, 12 Wheet., 64, 6) 
Falmouth v, Koeler, 35 Alich,, 22, WM. 
Ogden v. Murray, 39.N. ¥., 40 
Hlerringtonyv. The Dist., » 46 Sowa, 11 
KY. Co, v. Ree: ¢, 1 /nd,. ae 

Logansport. Fussice, 74 ind, 3s 


Thus in Bank v. Dandridge, Supra. it was held that when the 
agents of a corporation ~do not clothe them preceedings with those 
solemnities which are required by the incorporating act to bind the com- 
pany. they ennnot be deemed as more than proposals or preparatory hha 
yotiations. 

So in Hlerrington v The District. supra, it was said: ~The ques- 
tion is here presented Whether ch Corps ration Wilose business Is transnetedt 
by aboard of directors can be bound by the assent of a majority of the 
directors toa contract, expressed otherwise wank oat og cluls convened 
meeting. We are of the opinion that if cannot Wile it is true that a 
majority of the board will govern in the absence of a provision by statute, 
or in the articles of incorporation. requiring the concurrence of a greater 
number, vet their determination is valid evz/y after the minority have had 
an opportunity to be heard A board must act as a untt and tn the 
manner prescribed, The determination of tts members tndividuatss 
ts not the determination of the board. Vn McCullough v. Moss, 5 


Denio, O77. the court said: + The concurrence of a mniorityv of the board 
’ , + . . -. o°6 P : } . eats 
when duly assembled is requisite to constitute a valid’ aw Phie sissecnt 
P } ee —~ r : 
of the several members separately ¢s vot enough seo also. Livingston 


vy. Lynch. 4 Johns.. ch. of): Riee & Son ve. Pivinouth County. 42. lowa 
Pe 
This. too. is the rule enforced by the State under whose laws this 


. “oe? ‘ : , . ‘ ‘ ‘ ‘ : : 
Rolling Mill Company was organized and in which it truisacts its busi 


, ‘ , . ’ 9 , } »% + * ] ° 

ness: In R. Co. ve Reeve. the Supreme Court of Indiana say ln ordes 
. ; 4 ° ? ; } ’ ’ ; ’ ’ 

to make the action of a I} mare | }) ‘LOOrs hiding bij? th thre ( COPED PHATD 

the vreneral rule is that a magority of the thour L prrcesl atle nit lAC MCCIINE 


at which the action s#a// be had The evidence does mot slow that those 
| *,. | — +) 


who did so agree were met and acting as a board. on 
tuted a quorum (vain. tt does not ap 


mit Thev Copsil 


rear that the conversation was 


had. or that the agreement to accept was made at a mecting of the board 
ov under circumstances to make it binding upon the company 

And the Supreme Court of that State. inoits latest reported decision 
upon this subject ( Caty ef Loy misport v. Justice, supra) further holds 


that arte’ clirector crabataeol Peiti . a & Ty sta ceen 1+ I = ot linisstetis err chant) 


tracts: That i requires the vote of a maitoritv of all the directors in 

. } . ] Pool : ‘ : . } }  P- ‘; . ‘ 

revuiar an | bAWilli st*ssieel) te] Lappe dsc SE POEERCGETDLD CorPetecet dents Codd ike? cveornn 

} e . . ‘ 7 ‘ ‘ ; } ® - . oe ‘ P r . . ? 

pany, that a contract ma le by a meojoritv of the directors at an informal 

ancl irr Tuaar Meeting LTE ses Te LEsePonlety Ubpoeota Lite Corporation fataed Cine 
} : } . e418 . . eo e ese ° 7 

rule is laid down as universal that the governing officers of a Corporation, 
‘ . ' ‘ : 

Stich is clin Clors ani Trustees, must. ti order to taupe th Caorpworatliodg. set 


AS 3 collective bonds ain in regular an pwttil session 


This being the rule. there was. upon the facts found, manifest error 
in holding. as the trial 
nu majority of the Board of Directors of the Rolling Mil! Company 


eourt cid. that the release was duly assented tor bes 


ANT WICTHETA 


LOotis., FORT SCOTT 


THE sT. 


There was no consideration for the execution of the 
release —- Moran Brothers were the agents of the Railroad 
Company, and paid the %54,000 out of the funds of their 
principal — Facts reviewed : 


1 As to the consideration: The money paid by Moran Brother. 
as an inducement to Thomas to sign the release was due from the Rau! 
road Company. By the terms of its contract it had long been tnedes 
it legal obligation, which Wis hever questioned. te peas this Phhcrnyery too the 
Rolling Mill Company, and under such circumstances it las always | 
held that there is no consideration for the undertaking 


wre’ dy 


dlarris vw. Watson, J cake, 72 
Stelth v. Myrs | Camp . ale 
Swtth v. Bartholomew. 1 Met 25% 
Reynolds 7. Nugent, 2 Ind, 32s 
Astenour v. Mlathews, 42 /nd.. 1h 
fensler ». Prather AV ind V4 
Smith >. Borufl, 7 Imad. AV? 


A signed a written contract by Which le mores ‘lL ter enter the thithiftory 
service of the United States to the credit of Toben township. in a certain 
county In Indiana, in consideration of the pavinent of a hounty of = boe 


Bb. the avent for the township accompanied A te the wdiustering offices 
to procure his rbtister in) ancl te pres lattan thies beeotrrety prrerdibine 7 Wohirle 
there, A was offered a bounty by others of S500) and lie peftised to peer 
form his contract nless the township wWerttlel pea Potten Uebasetl covgnevenyet prpel 
i Themen pan, ter innedtnee A to perform his contract prveotinisereh Thacat Thee wera 7 
be responsible that A should receive that amount fe 
ship. Held. that A was a/ready bound by his contrac’ tociter thy 


tary service for the bounty of S100) ane there wos me eomsiderution fer 


come Pesbvern Teowe 


the promise te pres lhheore’ 


Reynolds z Vugent ~, Jo es, Supra 

Held. also. that a porevtinise: ten eles What a prerserty ts Toevtanned ter eter | 
law is nota good consideration for another undertahiig Noel thot 
person is mot bourne to fulfill los promise te pay anether for deine whist 
he is bound by law to clo. is well settled Thus, a premise to pay extra 
compensation to a witness obliged by law te attend upon a sulyeena | 
not binding if the witmess has becom served In Collins ; lrodfres 
1B. amd AL 8 itis held. ifit be a duty tinposed ley law upon a part 
regularly subparnaced to attend from time to time te uiver lites ev ielen 
then a promise to give him any remuneration for loss of trae tmeurred on 
such attendance is a promise without consideration and it makes ne 


lifference whether it is) one LEED p rene hy statute or one which has been 


assumed by contract 
The well known cases of promises of masters of vess spent 
sailors extra for doing only their cluty illustrate 


fhicw 


Jlarfeis: Watson, Peate, >: 
Stelth » Myrick, 2 Cam rial, 
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A promise 1h, aol toler Or 2a jount and several note lo one of the 
Inakers, Who had tade a part payinent thereof, thet le would look to 
the other makers for pavinent of what remained due thereon. is without 
consideration, and furnishes no defense to an action against the maker 
lo whom said promise Was mule to recover the remainder of the note. 


rr , P = , ' J Seat bs 
Smith o. Bartholom Bs gee welt, SUPA. 
4 


A surety on a promissory note, fearing that he would lave to pas 
the clebt, proiised his prin jpocel that aft he woul procure other SCCUTILY, 
apd release him from liability, he would surrender certain) promissory 
notes Which he held against the principal. The principal thereupon did 
substitute other securities. and the surety, on being released from lia- 
bility on the note. refused to comply with his promise. Held, that the 
promise Was Without consideration and vod, and could not be enforced, 


A promise to pay to one. if he will do What he is already bound to 
do by law or by contract. is without consideration, and the law will not 
compel the promisor to perform his agreement. 


AP . ~_ v7 »> 7 , ' , ‘ 
Aulenour v. Matiews, 42 iad., 14. supra 


A partnership dissolved. One of the firm took the assets and agreed 
to pay the firm debts. A retiring partner agreed with a creditor of the 


firm to pay one helf of the firm debt. and was to be released from the 
balance Hele. that the releuse was not von 
heonsier Prather, A Int. 1190 sape 


Where a party ts legally bound to do oa thing — «as to enter a satis 
faction of adaortyace When payinent has been made oa promise made 


to induce him to cio it. ts without consideration 


~ Moran Brothers were the agents of the Railroad Com- 
pany: 


t pere, as thre duel below, 
that these authorities do not apply for the reason that this transaction 
was not lac with the Railroad Company. but with Moran Bros... whem 
thes sii\ netod irels }" rele mii Sdhet tieet as the avents of the defendant 


‘ . ; . 
( ounse | for th ; cot ine! shite ihe’ ilisis 


in error, 
(s the cuse is submitted under the ZOth rule of this court. we may 
bags pardoned for cant Ppeec yay this qatoyan Theola can | mecting it here 
The Wall street b ris not a noted phil thoreoty: ated « “tall 
bi aii os PoRer is not a pote Print Popist tH OS POTS 
(does not go outof his way to pay ou of his own pocket the debts. low 


ever just Of tmsalvent Western ratlrogads Moran Bros were thot eX. 
ceptions to the rus 

From the time the construction of this railroal commenced Moran 
Bros. were its tinanctal agents in-the Citv of New York . thev held them 
selves out to the world as such agents by circulars distributed through 
out Europe and America. w bh eireulars also show that one of their 
firm, DP. Comyn Moran, was one of the New York directors of the Rail 


’ } *? *Pe)d 


rose (Compan Record, 2s 32 
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In addition le this the record strows that ll theese drafts were moaned 
pavable at the banking house of Meran Bros. in New York. that it had 
heen previously agreed between thy pene siclents off th parties hierrecten threat 
Moran Bros. shoul prt the «clrafts for the =O $0000 on February 7 Dss3 


provided they had funds in their hands for that purpose Record, 27 
that prior to the maturity of the drafts Meran Bros had) correspeneded 
with the officers of the Ratlrond Chetan pecan With the view of secure 
fromi plaitith arelease of the original trom contrac HEED wl eae 
that on the day thier prcticl Thies Spb ee crnyed ected: the relense they 
Charged the amount pratel toeether wrth prrevterst fous. ten thre Peectlrevsael 
Company, and carried the same inte their accounts then remedered. ane 
us of the same date the Railroad Company upon its books wave te Meron 
Brothers credit for the amounts so |) ited peered 58 oe 

These facts. as well as the manner in which Moran Brothers in the 
letters lust referred to clietate the work to be chome ane a ite an venernl 
censorship over the affairs of the Ratlrouwd Compo ed that. teow 
with the apparent consent of the officers in charge of the werk world 
seem suflicient to force the conclusion that in the tokin oof Tthris perleerawe 
and in the payment of the debt, they aeted net independently. but sel 
ane exelusivels for nmlin behalf of the Rathrond Cee pecan spuel sy t. 


uvents 


4. The $54,000 was, in faet, paid out of the funds of the 
Railroad Company: 


While the trial (hour Popul sine Woipe'di Thiarme clrafts tatunr 
Moran Brothers had in their hands = )65 Ott) of the bomdsof the Ps 


Company, which were pledged to meet another debt. amd that Me 
Brothers had no funds or other securitios tn their lauds of the Party 
Company with which to pay said drafts. vet this findin oat Varian 
with other cold facts found that it should be disregarded 

The other facts are set out in the D4th and loth tiadines and eeu 


that even if the #165.000 was pledged for another purpose. vet tha 
fact. Moran Brothers did pay the drafts doe the Rolling Mill Compan 
out of the fumed of the Ratlroacl thy n their hands, charged the amount 
tee their principal renyele rea) neon! powihe fpow tf Was ali clon 7 
saving that after making these payments. - there well only remain in 
our hands to the credit «f Vives Le Fort Scott | Wichita ¢ 
pany @bout Se. beyond wi lraft) miust be chrawn op 


either at sight or on time. unt ifter we receive ne 
beomeds. cluly issued. om the ext cof thher pence Dey oo 
Ane to all this neo objection seems 1 a ben reach ARs 
Company, oor hey ATEN Cotbe® ati 

The ur rere Trpesnyt asf Phe ht ; .-* rit i. Phinest ‘ Ma ir 
upon a suffliqient consideratien ‘that Moran Lrothers should T 
these drafts on Februar ‘ i » pores loved Threw Ppsaed { spaced ity thee Poa? 
for that hs ee it mi os \\ Tee oe ond ¢ 
urged them Tey pray Cheer edpalts Glee porestarstend tha Wisrepresented 


facts to him and sand = that they lial no funds and no securities of any 
kind belonging to the defendant Railroad Compas si . 

Notwithstanding all this after the payment was inacde. t enue thes 
they had «funds forthat purpose by deducting therefrom th payment 
made, sav that after deducting certain payments © there will only rn : 


~ 


7 
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in our hands to the eredit of the Railroad Company = about §7.000.- 
and at the same time congratulate themselves and the Company on the 
success of the squeeze by saving: «We consider this (obtaining the 
release).an important thing, as they (the Rolling Mill Company) said 
they had lost $50,000 by non-fulfillment of the old contract, and felt sore 
because the railroad made no further purchases of them.” { Record 34. | 


4. It isno answer to this to say, as the Court below in effect did 
|Opinion—Record 20), that the Railroad Company was insolvent, and 
that the probabilities were that if we did not take the $54,000 we would 
vet nothing. While the record does not show whether the Rolling Mill 
Company could have enforced its lien for these iron rails that were so 
furnished, and that went into the construction of the road, nor whether 
there was any other way of collecting the debt and damages in full; vet 
in any event, it is certain that plaintiff in error was entitled to a judg- 
ment for not only the debt then due. but for the damages for the 
recovery of which this suit was instituted. It was entitled to its pro 
rata share of the assets of the Railroad Company, and the matter of the 
solvency or insolvency of the latter should not have entered as it did 
into the decision of this case in the trial Court 


Vi 
The release was void on grounds of public policy: 


After the last renewal of the drafts for the 854.000, Jones and 
Thomas, officers and directors of the Rolling Mill Company, for the pur- 
prose of raising TERCoTbe’\ for their Company, indorsed the same toa bank. 
as individuals. When they again became due. Thomas went to New 
York in the interest of his Company. -and to save himself and Mr. 
Jones from liability on account of their indorsement of same. 
Moran Brothers refused payment unless he would execute the release, 
and told him = that they had no funds and ne securities of any kind in 
their hands belonging to the Railroad Company.” | Record 27-28. , 

The indorsements mace Jones and Thomas interested in the crafts. 
amas such indorsers they were liable as individuals in contracts with 
their Company 

The rule is, that contracts made with corporations, in’ which the 
cdlirectors ure interested. either directly or indirectly ure voidable at the 
instance of the Company or its shareholders 


Sin Diegow. R. Co., 44 Cal, 106 
Rice's Appeal, WW Pa. St., 168 
Alferdv. Miller, 82 Conn. AS 
Pert >. Ausseli, 36 ind. Ww 

KR. Co. v. Seely, 45 AMo., 212 


And this is true. whether the director or officer entered into the eon- 
tract at its Inception or subsequently acquired an interest in it 
Lyon ev. &. Co., 21 Aan, 365, 308, and Cas. i 


Warnedizv. ° PP. Ky Co. 9 Cent. Lav Four., 52% 
R. Co.2. Foor, B Me.. 773 


rik st. Leet t=. FORT Serr AND Were (ou yo 


The drafts were protests | Not only the erect of their ¢ COPEL DSUEDA 
but that of the two officers as private individuals, was at stake. 
Their interest as individuals was sutavonistic to the interest of the ear 


poration of which they were officers The first law of mature that of 
self-preservation—-is strong. and Moran Brothers. acting for their prin 

pal. knowing all the facts, used the lever thus given them to force the 
execution of the release, which thev mew. if valtel world Tose tee tha 


Rollinge Mill Compan not less theapm Seb cee 


It is contrary to the spirit of the Taw said against politic policy 
lo permit a contract to stand when so executed. amd when ty the fault 
of defendant in error it heel pray ine the ehelet whem clue. the offfeers of 
plaintiff In error were forced tite a premsi tient Where they tuatist either sacs 
fice their own estates or vield tor the Tevpenpotial » «of ihe Tlietiseives at 
the UN pchise of their CCoonenpocann the contract shreoteled met te tistindbierct 
And indeed, it is saidb in ome cas tem Wiabela cottecnatieem laces beeeu eucbbedt 


thiat iuneder suel eiretiipps diate ~ Tle contract esate gpeot ? ~tastcatgpecctd cote TUtype 
croune of estoppel “elm isston oor shevegtblemacerpe 
R ie / {og eA , oe. 


Vii 


The Kolling Mill Company did not ratify the release 
nor did it acquiesce in the act of its Treasurer: 


1. Vs the release. when viewed from anv stag prevnial pown 
law, was executed without authorty ane was mull snd void the quay 
tions arise i] Conld the Rell he Mill Comp yy reatity af - Pred 
cleo seo ER carn Will 

While the decision of the trial Court leoldineg the relen sind w 
based tpn the theanrs that it was execute ddin peers encanne of a televram 
from Mr. Jones that two other of the directors concurred with him on 
comsenting to this release iecord 16) making the four required ty t 
bey lnws although There Wiis Tier neve lidie oof tha 1} imei ateed Uiasat Utae 


power vested In the Superintendent te make a contract imeluced t 


power to reseind on reliense if Verl evleye ~' Tees. Vu i { tipherti Tthee Te 
that the Board at its first meeting after the return of Mr Thomas f 
New York did not then and there. in plain terms. by an order of record 
repudiate his setion Record beds 

The facts found are that soon after the return of My tT 
Board met. cisetssed the validity of the relenus eteel it ti 
clic. in fact aorrees Ten stptetepit tie pliers theedi ! tii elitimer! cof |) esti tt? 
him investigate it. ane then act tiprermy tats cae dN ben flint they lon fs 
ward entered sezarr pro firic VUpwots Cheir Peeeres tleis woetion “ty 
showed a repoud albert taprerta thie } int of the EB minet cel Directors of 1 
rele use Ser Ee Qerciuite ‘dd anmel that f s stil Was ering t 
Court af the pest term “vere after the execution i the velca 

Record 5 
While itis true that mam ON red sbieoul i rypcaede : Gee 7 


"gr? « ? » Crea bey +} ley T4503 . ; ; - a7 ‘ vig? , ‘ e , 
Vert msidie Treom this. os oe oebiry Ors Wer ' rate , ‘ Ore 
> 


MILL Co. Vs, 


THRE INDIANAPOLIS ROLLING 


just how they could have acted with more wisdom and promptness in 
repudisting the release is not apparent. They knew that between the 
Railroad Company and Moran Brothers, its financial agents, they had 
heen wronged out of a large sum of money, but not knowing how to help 
themselves, they promptly and wisely referred the question to counsel! 
for investigation, and then at the earliest possible date——the first term of 
Court after the release was executed —they acted upon his advice by 
instituting this suit to recover the damages sustained. 


2. The money paid had long been due to the Rolling Mill Com, 
pany. The Railroad Company was under a legal obligation to pay it 
After its payment, no affirmative act was shown upon the part of the 
former which can be tortured into an CA PPess ratification: nor was there 
any delay in bringing this suit. But in any event. no new consideration 
wis shown, and without that there could be no ratitication. 

Millugh SV huylhidl OF Pa. St., 391 
Vegley v. Lendsay, 67 fa. St., 24 

| In this case however. it Wills only thy il miinifest error of the 
Court that the doctrine of ratification or LO ULESce nee Was considered at 
all, because these questions were not raised by the answer 

T pon this pont the answer simply SuVs "Phat said relenuse Was 
IVel hry the authority of the polsannat tT. anal after its execution and before 
the same was executed. fully approved and ratified and authorized by 
the plaimtit! Record 6 ; 

The release was executed under the false representation of Moran 
Brothers that they had no funds and no securities of uni kine in their 
hands belonging to the Railroad Company The fact was that they did 
have such funds and securities, and out of the same pated the drafts. 

The answer was wholly insufficient to raise the question of ratifies 
tion, but even if properly raiised, there was absolutely The? proof to sts 
tain it 

The rule of law has always been that when a party desired to avail 
himself of the doctrine of ratification he must both allege and prove 
that the ratification was made tw7/4 fa// knowledge of all material facts 
dtecting the rights of the other party | 


Clas Jun CO ra | ry 
( ”" Sluadié 0 Pet... 629 
Piacthe 4 ame Mi A’. ¢ Pr mer, O] 
Virou Paimer, 3 VV. ¥., 3QS 
/ er se y} - % As % 1] 4 
MoArifora Monroe, 17 Ald. UBS 
Vows Patterson, OS F. hy 
rion § Me Lis 
bellow Jacket Sc. Co. v. Stevenson, 4 New, 224 


And this burden is not only upen him. but he must preve it by 
affirmative evidence as strong as would be required to show ori! 
auti Ority, 

NS omh > Vv rig 14 Mss : re 

. There was no ratification hy secepting and retaining the 
sof (hee porated bocntine that Thheotie’\Y Wirls f) prart of the ‘ease? s af. the Rolling 


Pie SP. Leotis, FORT SCOTT ANT WIetifTA KO RL. co aed 


Mil! Company, canned in ece pling it Thies SITAP LN pent ceived adlelet whieh tine 
lone been «clue. and whiel was levally cue from and wrongfully withheld 
by the Railroad Company | 

(*oontrsa Is eNecutl 7 Pry Cory rsttlieoliss thi thie r onuventis «] ction Ps ware’ 


uilra vires When 1) ir Verne thie parwet of tive Corr prorat bern (= Town 


the Scope ol the Powers of thie avenht 9] otbicwy ‘thi i tio) When PeePrLidist aw 
be ° , ' '? : , 
or public prorlien While fill Thine ‘’ “ire verted Vat Litjede] et edije’ ¢ re'till 


stances, cases which fall within the first and second classes may be rat 
fied. or rather the law will affirm them. yet under dhe third class there can 
be me ratification 

The Rolling Mill Company was and is an Tndians corporation, doing 
business at Indianapolis, in that State. It is voverned by the aets of 
Isovz. which were reenacted in TSS) (General Stat. Ine iss). @ sce 
and which provide, among other things. that © a majority of the directors 


chosen shall Constitute WUOruin VMeaanufiae turing ated Petisiiess cary 
porutiois seem by these aets to be placed Li peern tiie ties Towotinng with 
ratlrone and other quasi public corporat. is ly eousiruiby this statute 


inn ease tnvelving the powers of officers of corporations, the Supreme 


Court of that State save 
it is, however, insisted tt 4 I }? baat cel Triet b tebidieoril cet | 
Board of Directors bad made the orders. they were valtiied hy lhe whole 
* 


’ . . f 
/> sara and re thre « pen itieole ini preubrelisiiitiy Llaes Deeoticce, terntperines this suit 


: e \ ‘ ; ‘ ‘ 
snd by special demand. et We are not melined to favor th TL aT 
Phe orl is if pits (t fov ca Depltpeorit Weber catesenbite dy Vevnel ’ Plane the c 
“7s a ade fecl of pf ot ad od Vol the ru vcnnes Toro Tree Theat @ wvo@d ach es 

, F ~ 
not susceptible of ratiprcation. 
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it is equally against public policy to permit directors or other officers to 
dispose of corporate assets. and it is well said that their acts in tttempt- 
ing todo so “can not be sustained on the ground of estoppel, ulmission 
or aequiescence, 


i’ Co. A’ ( we » dm / Iw KNee., path, ei SOi/ 


The act of Thomas in executing the release was void, for the rea 
sons heretofore given. That act was neither ratified nor acquiesced in 
by the Board of Directors. ‘The former presupposes some atlirmative 
action Which operates directly upon the thing originally done without 
authority The latter presupposes lapse of time, and to make either 
available inany case. full knowledge of all the facts must be shown. 
[nder the pleadings and the facts here found. there was no authority 
for the application of either doctrine to the decision of this case. 


hor these reasons, the jmdloment should be reversed and a new trial 
awarded. 
H.C. Me DOUGAL. 


For Plaintit! in Error. 
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In the Supreme Court of the United States. 


THE INDIANAPOLIS ROLLING MILL COMPANY, PLAIN- 
TIFF IN ERROR, 


_— |. = = 


THE ST. LOUIS, FORT SCOTT AND WICHITA RAILROAD 
COMPANY, DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


BRIEF AND ARGUMENT FOR DEFENDANT IN FERRO, 
J. H. RICHARDS, for Detendant in Error. 


Dunn & Duns, and 


. . For Plaintiff in Error. 
McDovgaL, Fenton & OrRMyer, | ” 


STATEMENT. 


The substantive facts as proved and found hy the Court 
are briefly as follows 

There was a contract between plaintit? and defendant it) 
error. of date Oct. Sth. ISS1. as) stated in brief of eounsel. 
Over one-half the rails eontracted for were delivered. the 
deliveries of that part extending by mutual concession until 
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utter date all should by terms of contract herve beeen delivered. 

li the month of October. ISS. defendant having become 
insolvent. it could not tuke more nals and so notified plamtif, 
Thereupon, as had been apparent to both parties for a long 
time, the breach occurred. Defendant lanl at that time prattel 
all dlue plammtilf except Sot, 1.) 4 64. The time for paving this 
heal been extended to Pebracars ath. Isso. but by error of 
Auditor under former alministration. defendant s books showed 
not«due until Mareh gth. ISsS3: cwhieh faet afterwards. as 
ppears from trans rip of reeord. cats an Unportant fivure. 
It is true as counsel states that the defendant's President had 
novreed When this extension of this balanee of Sod, Se Sara Wits 
riven, tliat Moran Brothers should pres it when thie erleusion 
expired, ror led Moran Brothers had funds of the Reaal- 
rod (lomperny in thei bicaty | for thal Purpose. To this 
agreement Moran Brothers were uot parties, Bat when the 
time oof the extension exsotred the cefendant and Moran 
brothers were taken by surprise owing to the erroneous entry 
nforesata, and there was mel CETEN Phberdnes in their hands or un 
der their control to pay it Phere was SL65.Q000 of bonds 
not sold in their hands, eXpressly ple lved to meet a craft of 
the Missourt Pacitie Company long before that drawn on defend- 
antand accepted by it. an bwhich Moran Brothers had eX pressly 
agreod to liquidate. as fir as it would go. with the satd Si5,- 
(MMP of boteds. Destdes this the defendant was at that) time 
indebted to Moran Brothers io the sum of six thousand dollars, 
Sie Op ELON i nel titndines of Court in hiecord 


On this same day of the maturity of this Soda ds, 
John Phomas. the Treasurer of the plaintiff, presented himself 
at the office of Moran Brothers in New York. He was there 
Top sere aby nit the pus trent of the sittibe’, primarily it belialt ot 
his Company, and secondarthy in behalf of himself and the 
president, Jones, who had as officers of the Company, sold 
the accepted drafts for the SOt4ve. 77. directly after thes grat 
therm, toon rdtanayp lis Poanik : anil breact personally ehdorsed 
them. Wohin Thomas, Who lined cre vdie’ there as the represents 
tive of the plaintiff. was informed by Moran Brothers that 
there Was no money tn ther hands te pav these aceeptances, 
amd mo fads exe yet What were plecuredt, he threatened snit) for 
7. breael of the ole Contract, 

Moran Brothers Were’ sensitive t) these threats. as if 
would effect therr sale of defendant's bon ls. already a rag 11 
the market, and thereupon occurred the telegraphic corres 
} thlenee between them and defendant as bopears by tractus 
eript.  Phereupon, it being apparent that the defendant could 
not arratioe with the Missouri Paeitie Co corenporunas tr bart with 


* 
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its bonds tm their hands. and knowing it led to diemus except 
proceeds of bomeds. ane te avord threatened litiveation., Moonen 
Brothers proposed ti Thomas, us othe representative fo dai 
Company, that they would per fhe debt oul of therm ows 
finds if hia mould sigur lhe volouse con epee slion. Pivsre: (> «of 
Ree ral). Thomas expressed doubt whether le lad auth PU, 
but Iimediatels wired the President of the CComipaany, Mi 
Jones, for authority, Answer came back, " ANeceypt thie Tiberbiery 
and sion the relense if vou c7ill cle Phe? better, “o} Prat = A “NMansur 
concur. President Jones, to make it doubly authoritative, 
siiW the aforesaid * Davis” nied * Mansur. the other twe 
active Hietibers of thie Doar of Directors. Whe coneurresct. 
This telegram Thomas presented te Moran Brothers, tis ottts 
authority. who. relying upon itas such. paid: the aeceptaneces 
TL protest tees outoof them own funds. ane Thomas sel 
eninly sighed the release, The defendant and Moran Brothers 
rested hpron the rewnd faith of that. relernse Thies tisede 
other arrangements, ane the first intigaation of oh ti~fmetron 
coli thie part of the pelantitl Wis the service of Stumm ois tmonths 
afterwards 

Sometime after the execution of the relense the cp ther st tenn 
as to whether suit could be iatntumed was brought up at 
meeting of plamtiis Board of Directors. nid the tinutes of 
thatmeeting showed that after discussion of the aetron of the 


President nnd Secretary, bhi erivitigy thie rele ise’) | oDde? sevTD obi Wet 
tuken s tne TWeo Veurs afterwards i bile pre-thuhne resolute j 


Was passed to the effeet that the minutes sherwh’ have re 
that it was subsnitted to ther atteorn \ Poop deis chefergrpptrtieen 
aimdlaf favorable suit be brought 

Thi ve nerer was Can re prrcelvcatvcne one b we est fh, y-gebevas 


only A nune-pre-tine resolution, as above. te sue forthe breneh 
Asto the relation of Moran Brothers to the defendant Com 
preanir, thus Is established bys thie er peretipestits beeePwererny thier itiel 
the clefendant (Compan set forth aio the reeord, whieh sbeow 
conclusively, asthe Court finds, that Moran Brothers were ons 
the Agents of the Company te negotiate the sale of first 
Mortgage Bonds, out of the proceeds of whieh. when they had 
NNN, thes prvacl drafts of defendant Company draws 7 


threerey, 


Thev were under no sort of obligation te make advances 
at an time anel espec alls at the time these drafts om qiestion 
matured. Counsel is entirely in error in stating: that there i 
evidence or findings showing that Moran Brothers Thea 


and eontrolled the eonstruetion of defendant s rowd 
Dhe foregoing statement of faet< we thimk wall bee fend 
? ; bag: sijlstnants ills ji prevent cenied Preeti? if brs thy 


shown by the reeord 
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BRIEF AND ARGUMENT. 


We cannot think it either necessary or proper, for either 
plaintit® or defendant, to discuss the question as to the cor- 
rectness of the conclusion of law by the Court upon the plead- 
ngs and facts found. 

It seems to us that the findings of faets and = conelusion 
of law made by the Court, are conclusive in the absence of 
palpable Inconsistency or flagrant injustice. In the case at 
bar there certainly cannot be said to be either, or the appear- 
anee of either. If this incumbering, ex-parte testimony 
which the Court graciously permitted to be injected into the 
record at the most earnest solicitation of plaintiff's counsel 
were eliminated on the one hand. or all the testimony had 
been set forth pron the other. the fou which has been 
thrown into the reeord in this way would have heey 
avolded, sadncd the (’ meluston of the Court would have been all 
the ihe irresistable. 

The «= Assigument of Errors” is a protest against the 
conclusion of the Court - from the pleactiuges and facts found.” 
Therefore VE from any view of the case, the conclusion of law 
can be supported by the fact= found. this Court wilh not dis- 
tury it. 

Now. what are the substantial findings of the Court ” 


Fiesr: That there was a contract as alleged. 

SECOND: Breach of the sibtiie’, 

Tutrp: Resulting damage. 

bounrTu That the release was erivell tts nllegedt. 

Fiera: That Moran Brothers advaneed the money to pay 


the Sobdvdoas. not berg under legal obligations to do so 
(1th. Poth ane D4ch tincings 

SIXTH: That there was no money or bones beloneing 
to the defendant in the hands or unmder the control of Moran 
br thers, bheot already pledged at the time the release Wiis 
viven. but that the defendant owed Moron Brothers S6,0Q00, at 
that time 

POth aned Doth thradiune- 

Sevenstn: That setd) Moran Brothers were not the 
ngents of clefenebunt, except for the negotiation of the sale of 
its bonds as per the terms of the contract and agreements set 
onto i the reeord, snd were under lhe lecral obligations ti make 
such pavinent yy reason thereof. 

| 10th finding anid ayreement set out in the record . 
kightH:—That Moran Brothers, after first having sug- 
vested to the defendant the necessity for obtaining a release 
at the time it paid the drafts. proposed to John Thomas, 
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plamtith s Treasurer, Whi Was them ro ats beetle deanandiog 
pavinent and threatening suit. as follows 
ia Wee. Morvan Broth is, wall prey blicese Lorcsths f sere at sii 
sigan bhi release for lhe helanee ou the fulfillmoul of the con 
lract.- anil that Moran Broth rs relibsedt to prnr Hitbless Phrom is 
should execute a release of that ontract 
That Thomas plead the want of uthority 2 that upon thea 
request he telegraphed te President ebeonns — Oi thre Poodline Mill 
Company for authority, and not only obtained it from: Jones. but 
niso twe others of the active members of the B wired: that there 
lipen biomas took this televram to Moran Brothers as his 
authoriv, and they upon the faith of at paid the drafts and 
protest fees out of therrown funds. and took up the release in 
(question for defenmcant, 
6 Teeth thocdingr 
NINTH That ut the time thus Wiis clone the «cirafts were 
protes! 7 ana planatitf knew defendant Wiis Tnsolvernt 
‘thy fhovedanesr | 
Teo ris That President Jones. of the plarmtiff Company 
wis tise the Superintendent of that Company, need | fas sneh 
President and Superinten lent head aath rity. not only es thiets 
borat bos bis -faws of said Company, te make the release. on 
suthomve the misakiner f it. 
rel finding 
bot ENTE: That sometime after the return of My 
‘Phony te his Company ther Was a tneotine vf the l} mired 7 
Directors at which the validity of the release was discussed! 
but that the ree rel was silent as te An definite action : that in 
foet the qiestion was referred to ther att riers fev btaverstiara 
tion. Whe afterwards. amd at the next term of the Crrenit Court 
Ith WKtsnas, broucelit suit : that about two \ ears after this same 
Board met and made the perfinetory Huhne pro-tihe entry re 
ferred te 
Peothy thoedine 
Nao (Lyon these findings of faets we oosist that the eon 
clusion of law was simply irresistable Phere i not the least 
foundation for the eritiersms of the Counsel 
The learned Counsel have adroithy thrust inte the Record 
by the pricdualgrernnece of the Court, some matter whichis ob bertasty 
carbled portions of the Teestirineonn which os pet cLtergreet byes 
self explanatory, but wineh is fally explained in the opaniens 
of the Court. Pave Liiof Reeord 
We insist that these findings are eonsistent and conelusive 
and that here investigation and argument should end 
But if it be proper or necessary te make further argn 


ment, or cite authorities to meet the Argument and Brief 
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of Counsel, we contend both reason and authority are against 
them, 

There are but two decisive questions in the cease. 

inst: Was there a good coustderation for fhe release. 

SECOND: Woes the release as made, the release of pla. 
iff Company, whether by Previous authoriby, or sthsequent rod. 


ifieation. or CCT MIOCSCONCE, 


The learned Counsel has broken these questions into 
many fragments, and duplicated his * Points and Authorities ~ 
in his * Brief and Argument.” But after all, every thing 
decisive in this ease is resolved into one or both of these 
qttestions, 


inst: As lo the question of consideration. 


(1) 


The veneral eurrent of American authorities follows the 
old English Rule. that where one person makes a promise to 
another for the benefitof a third, the latter may maintain an 
aetion tL pron such it promise although the constderation does 
not move from him, 


Ist Wait’s Actions and Defences, 16 and Authorities 
(ited. 


A 


A waiver of a legal right at the request of another is a 
sufficient consideration for a promise made by him, 
Ist Wait’s Actions and Defences, 9. 
Yoth Wendell, 184. 
Jad N. H., 97. 
{th Har... 3M), 


5 
\ pret mentof the demand norainst the debtor by a stranger 
discharges the cde bet Whether the debtor vives assent 7) ele 
The debtor adopts it in such cases by pled, 
Also. a preavirreneg yy i thire poor on of a less amount than 
is«tue upon such demand. is a complete satisfaction of such 
demand whether it be Thqauidated on inbiguidater., 


belshaw vs Rush, lith Com Bench, and Note 197 
Ist Sutherland, 420 

ith @) se he 5 

2nd Pars. on Contracts, 538, 41, 
‘Poy \i j ‘e , 

ne etcalt. .- ™?) 

Byles on Bills, 6th Ed. (Citing Belshaw vs. Bush.) 


} 


ist Wait’s Actions and Defences, 101.5 


’ 
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When the debt or damage is Holignidated a payment by 
the debtor of a less amount than that demanded tuiiv be 
pleaded in satisfaction oot the Whicole cleerenconned. 

Sth Blackford and Note 

Pith beast, SM). 

Ist Smith's Leading Cases, 652-0-00 
Donahue vs. Woodburry, Oth Cush. po 
foth Con , S16 

lat Southerland citi Daniaves, 42, and Note 
(‘lav vs. Phas sradt. Sth Kan. 74 

Smith vs. Wyatt, 2nd Ss). Rept. iz 

Robt Harper vs. Isaac Grraham, 20. Ob. [oe 
(‘alkins vs. State, loth Wis, 440 

‘These nuthorities contri the dloctrine of necore ith it 
isfaction as aapoprlienl to the ense at Bar. Suabstitated pray ment 
oof finns character is held to be fall aecord and satisfaetion 
‘The lenst spark of consideration is sufficient to satisfy the 
demands of the law. — 

The harsh oll rule whieh holds that the prea trent of it beens 
sum than the full amount due upon a liquidated demand is ne 
consideration for the satisfaetion and discharge of the residue 
is completely relaxed and tempered te the times by thes. 
deeistons. 

We suppose that there will be ne dispute that the demand 
of the hiolling Mill (" = sohranratilf, Wiis fill muliguidat heron 
\ careful be liner of the rely ise shiows that it was fhe revel eegena 
leatted 7 baldedese Whieh Wits rel pserct, Dhie lending theonerlit cried 


f 


peury me? of thie relense im fi ahah oof clarke pelos Ceve penny 
col oat / Preul all comominds. chetan fisies. sonicd ‘ lesen fea cheney fede if 
Celii tai mrghd deena croporinsl siti / /; vidio fel CC penned, hia b's C4 Ob 
oft our rising cul col shone feel tilling af cat ail cen chnid }? riel cal prsl 
‘il sting eombrer fs fear’ blis preresinss ool Thag poral hoa / ; otter 

weraal Deccilivcnaed eva. Paco hhie wedge AT Ss plas Devllin j Va 


f DA 


This seems to have been the sole ALLS Ul reed cofhbere cof 
the relense Therefore. bey the very terms of the releduss thy 
chisel iver anid satisfaction was of al damn Lifes due. anaed obs 


readies cv] Overy kin fat eh iracter Dy reason of the Dat ir 
of the contract. 

Neither the plainutitl ( ERp ATA Thee the defendant © Tab preias 
lied ANN other object in View If it be true. that the to 
of the I; ling Mill © TED prere at that time was an unlppaidate 
demand. as appears from the language of the release and the 
peraryy me of the parties thereto. then the pravtnee nt «of rey stain 
less than the whole amount. would copnerr ite as on full bar ane 
satisfaction of the demand. though made by defendant itself 
Butin this ease it was made by oa third oparty, by Mora 
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Brothers, Who i cording to the finedlings of the Court. patel if 
cut of their Ow fuels, The defense Is therefore doubly cred vl. 
lirst. as bemg a satisfaction of an mnliquidated demana by 
agreement of the parties : and second, as being satistied by 
the pavinent of Moran Drothers, Whe. iT a lecral Selse, Were 
third parties and strangers at this tine 

Learned Counsel quote freely from this well nigh ex- 
ploded and ancient doctrine of the law. = that part payment by 
the debtor of a past clae sel lhgridated HOE \ demand is ne 
consideration for thie discharge, receipt, or release of the 
residue. 

But. we see from the foregoing decisions that this) very 
ancient and venerable canon of the law Ix very easily satistied 
thpron the nicest possible distinetions. lor Instance, by the 
debtor giving his own note for a demand due in money. by 
paving it before due: thy eiving something besides Thebes y, 
* Though it be only a stiek of sealing-wax.” and comparativels 
worthless : by getting a third party to give his note: by a 
third party giving bis own note or check for only a part in 
consideration of the disch irae of the bocaleannce, even thoueh 
the debtor ‘does | kro of the fact nt the thine : by il third 
party paving a part of the debt in consideration of the dis- 
charge of the balanee. and by ATL nani ever other COM Promise, 
pavinent, settlement or satisfaction of it. whieh may possibly 
be treated yy the Court as a substituted pavinent, 

But a further examination of the authorities discloses 
equally sufficient grounds of consideration inthis case. Com 
Promises, settlements. doubtful claims. waivers of Jecrial rights 
it request of another, settlements to averted litieration, ete... are 
all crowd Cc msiderations for the Aece ptinece hy the creditor of 
4 less sum than the whole demand whether it be liquidated or 
inbig tiated 


‘) 


Ist Sutherland, 450-1-2. 

Ist Waits Actions ana Defences. ye S. 

“Oth Wendell, 1s4 

nad N. it.. We 

King vs Upton, loth, Am. Deel, 26s 

Kercheval vs Dotv. Sist Wis., 47s 

ith Hlar . Sue 

’ned Lansing, 

ith Am. Rept. 21s, 1Us 

ith, Premio. IS 

Sith Barbour. OL, tor 

Although a debtor cannot satisfv his debt bv the pany 

ment of asum tess than the debt. if the ereditor. im order te 
aveond suit the result of whieh he iw doubtful. and reeeives ans 
sumo in full consideration of the amount clatmed. sneh baryon 
ment mane pravtnent completely discharges threeaebebotoon 


Ovborn vs Hotfman. 2nd Ind... 440 
ris Wis ; }, Ss. 


ae 
o 
a 


~ 


V 


WICHITA BR. kh. «Ol 8 


hie ST. Lots, PORT SCorranb 
The law favors - ttlerment of clisputes oid the peresVecritbeons 
of litperation ntil there! re COM Proniises of cloubttul contheting 
clans are not only good and suflietent consideration for sach 
settlement, but are highly favored by the law 
Ist Wait’s Actions and Def t- 
“ned Lansing, 4% 
ith Am Rept, 218 
Loxiety to colleet a debt does mot pristits orivinngr mores enpet 
on the 
pole cot that fact as an exeuse loneh prarty fee ho CO poise 


erounmd that itis oulv a menus to vet it and then make 
is entitled to lis own puddement as tothe value of the coms 
erattents, nel When the eoutraet is made in renned frosthe thies feeust 
spark of consideration is sattieteit Dhie Sbierhitest comsndern 
tion is suffierent for the greatest undertaking. 


Wait's Vet itis “Al i Doe fences od be z al ' , 


Phere is no cdonbt that this release was made with th 
CA PTess understanding if the time. of ritituedl Co obpere*ssderlis rpred 
setthements between all the pie bers Interested te press rit 
litteration amd te secure th pavinent eal aedoabtfal ela 

We sprecindly compen | Js! Sul (vr f nl beats! Phe 
por es [scrote (sreeiicom. Ath ©) eiteat nbove abed mask speecnal 
attention to the eritireisms of the anerent law bofedd TN Cloun 
<¢loated to that entunertion of Me Scithertiund sao refreshing 


he 
Hinds nstble * Phreat in all ern Where a demand is ceoubettiad bes 
Peis of Prpersdpr ae y of tie deletor to pes 1t. Ulaeeree IS thee Peete 
uring its value and itis worth nore than the ereditor 3 
willing to take for itp 
We alse ask Special tfertatiesl fer Chae Peay runner if thread 


oortof the contract relense as follow 

“The Indianapolis Rolling Mill Company of Pndinnapetis 
Picliana, i (" mistderation of the pravtnpernyt hay Morven Piva 
aot AY if Ww ivf five drafts fy iwi rey ~ | C ocoty perediy ry lj | 
weepted by the St 1. i SS. & Wichita R. BR. Co. Kans 


tepeotnnitinee teovcre thes Te) Sof ae Oe bene aft! tis bieepeedy 
relense, ete. 
The effort of ye sntitl an this « pieced Oe aNVeoted a Tpperre 
recerpet but a solemnly Written contract Thies Very fern ! 


whieh threes rare ppeeyw seeking Tis dispute 
The recital that thie sof 4°? 5 i \ . partee! ; ve 
Prothers sitettips f 7 cplate "eerie ‘i oe Wil! this ‘ | A bay 


i 
pormitted to «deny thus soleoin ef (ration clenmted for the first 
+ 
Tilupe tro this «f ferclant ! the rhitticey «of thy reegeiy 3 Thiis «ue 
C at th) ct fer e\e taric i rele i- [ t| ~ characte) 


olin rif 
mistake of ans harneter or Kind med atter thus gqeeeruty 


money of a third part: 
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advanced to them on the faith of their integrity of purpose 
in the execution of it. and without tender back of the OheEYV 
thus received, annul this, their solemn, voluntary act by a 


mental reservation or a posthumous denial’ Is a lieense of 


that kind to be stamped upon acts solemn and sacred in form. 
but the escense of bad faith im spirit ¥ 


SECOND. 
(an) is To THE PRECEDENT AUTHORITY. 
t 
j t ? 


A person cotnpetent to make a eontract Is competent to 


release it. 
ith Imd. 404, 
Sth Ind. 69 
“th Ime. 481 


7), 


A veneral agent to raise money may bind the corpora- 
tion by a receipt in full 
Boone on Corporation See. 12. 
Patterson vs Ackerman 2nd, kdwards, 427. 


‘? 
; en 3 


The power to appotnt, or in) some other way constitute 
suitable officers and agents. is incident to aggregate corporate 
bodies, and need not be conferred by the act of Incorporation, 

Where a corporation has power to act at all it may appoint 
an agent to do the act, and from the mere fact of such ‘ap- 
pointment the same powers will flow to the agent as if he had 
heen Ap potted yy iil individual Whe nets AS ngent within the 
scope of his authority, and will bind the corporation in’ the 
saline WAY fs if he were the agent of a natural person and te 
the same extent. 


Boone's | aws of Corporations, ~ec’. 13s. 
~vs (rirarfeau, ete., Rv. o%th Mo. 514. 


(4) 


The nets oof itll acre nt of it corporation mire’ alwaves prime 
facie with authorits 
sacalaris vs. knureka, ete., Rv Co. 16th 
Amand Eng. R. R. Cases, p 580 


As an incident of the powers of e¢ rporations to conduet 
business, they have power to compromise dispates and mas 
release a part of i doubtful claim fo Secure the restelue. 


Philadelphia and W Chester R. Ro vs Hickman. JS8th 
re St. 30 
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An act of a Director of a Board with knowledge of tis 
acts by the Board whether he be authorized by formal meet 
ing and resolution or not. is binding upon the corporation, 

Holmes vs. Board Trade ot Kansas City, sist Mo. 14s. 
Scott va. Ro Ro Séth No Y., Joo 
l¢ } 

There may Arise such emeryvencies anne hecessifies us will 
justify an agent in assuming extraordinary powers. which, if 
done in good faith and with sound = diseretion, will bind the 
principal, 


Ist Wait’s Action and Defences, 2 
let Jolimson'’s Cases, 175-174 
ord Cairns, 26 
loti, Ala. ois 
ith Metealt. 50 
Poth Allen, oe 
sj 


‘Tacit Consent or acd Mlescence ot the prinetpal ravi be le 
duced from the usual habits of transacting the business 


Story on Avencies, Secs. Sh 2H, 
hidwardas vs. Thomas, tWith Mao. 46s, 


There is a broad distinction between public corporations, 
as Counties, ete. and private corporations, is te their right te 
defend on the ground that the supposed contract was outside 
of authority conferred on them by law 

Driftwood, Vallett, Turnpike. ete, Co. ve Board 
(County Commissioners, «lod Ind , 226 


When the principal with fall knowledge of all the frets 
receives it part of the price stiel aveatls ofan tranusnmetion made 
on his behalf by his agent. he cannot afterwards be permitted 
te repudiate the transaction D ly HV bboy thie mlatheorits oof thee 
agent. 

The Court will not interfere with a judgment entered on 
4 compromise of the same. the fruits of which were received 
and retained by the plaimmtiff with full Knowledge. though less 
than the amount of judgment had been reeemved om sueh com 
promise 

A party crhnet bye permitted te periorin it COOPER DOD HERE Ese iti 
part ane repudiate it ite part He esata dpent ern yer the fruits of 
the agreement and repudiate the agreement itself 


Aaron Reid & Sprague, ve. Wm. Hibbard, oth Wie. 175. 
Fvans cf. al va Wella & “prayie, Jind 
Wend. 024-441 
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Ratification must be entire or not ato all. Principal not 


permitted to ratify in part anil reyect in part, 
Ist Wait’s Actions and Defences, 25 
L | 
A grant of authority by letters and telegrams should be 
construed liberally Itt favor oot the authority, 


llolman vs. tia. R R Co... 67th Ga. 3% 


ify 1S TO RATIFICATION AND ACOULESENCE., 
12) 
Whatever a corporation Can autherize its officers to de it 
wine ratify When dlone, 


MeLaugvhlin vs. Detroit & Milwankee R. R. Co. Sth 
Miieh. 100 

Middleton vs. Kansas City, St Joseph & Counenl Biuatts 
R.KR. Co 62nd Mo 574 


Lnauthorized acts of aerents Hah hoe erive'll the foree of 
precedent auth Pity by thie ratification ot their corporations, 
Chanton vs Allen, 70th Mo. 200 
Walker vs. Detroit Transit hk. Ro Co. 47th Mich 33s, 
Dunon vs. Hartford & Weathertield RoR. Co. 44d Conn. 
tid 
ln this last case there was a ratification of the settlement 
of acclaim made by an agent and disputed by the plarntif. 
‘The law is well settled. that a te who neglects 
promptls to clisavow anaet ot bis fare nit yy Which the latter 
had transeended his authority makes the act his own ; and the 
net which makes ritifieation ep UL ent te precedent authority 
isas much predicable of ratitiestion be corporation as. it is 
of the ratification th the entire members. and at is equally te 
bye presumed fro the absence of ‘lisse iT 


treet) ~ bir rf ~ | itra \ 1 rer~ wt ’ ; 
helsev vs. Nat. Bank, 6¢th Pa st. 426 
Lith “erveants A} 


(gomion vs. Preston, Ist Watts, OS; 
bank of Penn s Reid 
Ist Watts and Serveants, 10 
air Mirectors hich Teatetdaere rs cof banking COP poor Theohh care 
chargealbl it see this with treet dates cal uel mintlers ts relute Be 
the ordimaryv business of the pistitution as are Known te then 


cashier, 

\\ here thi plaintith s eashier, Who was one of the Peheadai 
vers of defendants bank. drew out and loaned money defend 
ant cle prosttenclt bt piaantit? ~ bank. omed then meotitied defendant's 
cnshier Whie sified if Wrhes in satisfactory, al atterw irids thie 


Board of Comimisstoners met and teok action in regard to the 


er 


-_- 


i 
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business brut expressed bee cdisentisfaction ire Spree. te thier lave 
so maade. dor expressly repudiated thier. fel. that thre oar 
vers are chargeable with motiee of the foet that lonuns tine 


brererny rosicte Prom thie tite Af Was Coobpmiuniected tether costed 


or at all events. from the time of thei thom cpiient PaveresT idee! 

and held further, that Dy Lhe ir sabetie bel Hebe sence this \ 
hal ratified the loan. amd that therefore defendants were met 
lisble for perin thine tlre ferried ter tp Witleedrawey freer  theeen 


bocotek copsed deosmtrecd wathrout catheorits 


Phe Newh ipeee Delaware €o. vs Mhiesmtn Ban , 2 
Y. 1 

‘ae the President tnd bangin agent ob a eaorpcal 
anne wih Wits Vester thy mre chert mpl the COOTER EATEN Wit! 
erethonary Powers fis ter all moatters pant Lidpiticr f Thies pote 
tion of the projects af the commprny. ane whe basued Toecerny ton Ohee 
lrabat «of makin such eontracts as he deemed heeessary f 
the comb of) the Cory or ctientn, purel eel cof pobcanetith cane 
“Soin the name of and for the use of thy corporation. a he 
te bre tise itis fill office boon it. senned it pour a) ee brevipes fe ! 
laborers emploved by it oc NO paid SOOO and gave bien 
enove inthe name of the Corporations Tew SOM Dore tra rrens ! 
the purchase money.  * NO then took possession of the lens 
Hid subsequently the Prastees of the corporation held several 
mieetines in it 

Six weeks afte prrupertin t T mt Dep tert of tae Print 


resolution was offered and re peeted. deelarn the contract ‘ 
crs] sind not valne Stibsec ently tlie Preimises were elesipovect 
Hy fire The prerPsseon Whrer Parved cobotiannnesdd ~ pnifervees? Oo) 
debt. browght suit against the « rpeorat for reeecove 
amount and form foreclosure of the pierces beled. threat 
‘NO had authority te make the contract te bind the core 
tion : ced af sueh nuthorits were doubtful the aet f thee eve 


proriation ratnvevtanit feo md itiftentie el ceontraet 


Phe (court sii\s It wetted boca ver Poeveny Prpeede 1?) Le Pil 
anee With correct motions of prreegel oT) istice OT a re 
thon refusing te me cept the contract | 1 Teeny pote eal 


perarn deed hry ili otter fo eanecel the ference | \ bert | ‘| reel Peeve 
recorded and return the prrerpeeerty 7 Stile? thier ver 
prossession 

shaver vs. Dear River and Auburn Water Mining ¢ 

lth Cal. ou 
(jreen'’s Rrices Ultra Virse, WH. WO and Note 
| submit whether there is anything in this opanies thi, 

Court sugyestive to the plamtiff as to its duties te have aeted 
promptly in repudiating the release in questien neg 
when the theeting Wie eniled forthe « \pres- t in twos of creo 
sidering that qqiiestion within a short time after its execnts 
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Also. as to the dats Ob plarmtit? to tender baek to Moran 
Brothers the rhe otaer\ which they bevel obtained frome then ‘oni 


the faith of the exeention of this release. 


Dv hot ec ULlt sinned tras ul Conserenece require in the cnse at 


Dar, that having kept Moran s Thehiery, having thereby re 
ceived the payment of a doubtfal claim. having thereby avoided 
probable litivation and the usual anxiety and expense accom. 
panving it. they shonld now make the release good: and stane 
ly it’ 

; A release of a £ Pr prorerthon th cirector of “all claims 


arising out oi ft tratpsnetion between thie (’ poration sane the 
director reacncdes i eYeess of its « ry mite }? Wer Is valid if made 
without authoritv. tf mot promptly repudiated. 


Pneumatic (ras Co vs Berry, HSU Ss. 622 
fn this ease the Court held the transaction valid) for the 
revised, Chinbeoigr others of the lenert hy of time Which heal elapsed 
without objection too it: cmd the faet that it lind been ratified 
seniel acd niesced i) thieredys li Comment pron it. the (Court 
eaves: 7 A Court does not listen with much satisfaetion to the 
C plaints of a company that transactions were illegal whieh 
liacdl its approval sid Which were essential to its protection cudaed 
the benefits of which it had frilly recepved, 
Also oe 
Vol. 1, Mver’s | ederal Dectsioms, ** A’ 24 


Boon s Laws of Corporations. Sec 1 
Kitchen vs ¢rirardean, ete. Rv Co 50 Mo. 514 


‘aaonable time 


Repucdiath li. Uf if Ll, hiitist be il uae? «bas HG 


— 


after the performance of the set songht te be repudiated, 


[oS. Rolling Stock Co vs. Atlantic & 


Pal 


(great Western 


When the peri mil is informed of what has heen clone 
he must dissent and give motiee of it pa repthy lf he «does 
not his assent will be presumed 


Bank of Penn. vs Reed. Ist W. & = 
Dunn vs llartford & Wethertield Horse Rv. Co... 43rd 


Bat the learned eounse: claims that not onks did plamtitfs 
Preasurer and Prestlent lave no authoritv. though they acted 
with the coneurrence of two oof the other Direetors therels 
having the eousent of four of the seven, bat that the set exe 


entinge the reel Wiis it? i\ite'ts ithoneh ith rizec| bay i frill 


hoard Thie’eetiner rev ilardv Copverped Pr stiles quently ratifies. 
He claims th if ma. my tile *\ ior * 3 ‘ras if if ti} st nek . 
holders c rata this by done, byeag is? ane cP hRbty) Teo? damage 


wis pore yperty 


- 


lilt 


~ 


-_., 
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Suflice to say in answer to this claim. as groundless as it 
Is hiomalous, first, whilst it Is tet prreoprer to here sas what the 
proof was as to this, in the absenee of an express finding, 
there is no evidenee from the findings or other souree that the 
stockholders ever dissented. and the I north cof tures thr 
Qelapsed necessarily extended over more than one annual 
meeting. 

There being noevidenee of them dis: bpibteer thie liitist 


have comsentedt, 


SECOND, the Statutes of Pndiana expressly places the gen 
eral Hristtivagretne nt of the affairs of such corporat ms ot the 
Board of Directors. and a by-law of the Board of Directors of 
this plamtit® company placed this elass of business im the 
hands of the Supermten ont nless they “aw fit to'‘take it cnt 
of his hands. which they did not do. 


See ord binding Py. 25 of Transeript and opinion of 
Court Py. ib 


Taticp. iy Directors bevy lhe Spree TL peru vel bse pole col 
lhervy pre ‘ip ;/ will hicgy most. if no! al. bhi prtret i) ee Lt 
mew! PPOSSCSSO / hy lhe promempal cas fos hhineling then to there 
parti B. Ci pol so fer as the constatiig rstruments vostro 
a ee 

(sreen'’s Drices’ Ultra vires, 45 
Snel pie’ al }? Tikes wall I y consti yard dehy olla. ii 14) 


bo Riel: The om property se whieh (onsel « ipeladis thes 
Cave MWAN without right was purely speculative and pred 
lermatierd. 

It was a lisput “land undetermined eloim whiebl lined t 
ly lituey ited and ye verdoain the Corts 

If if hero beeen) rh liguicdates derunated, at rnortit With more 
ropriets bee asserted to be = prrevprerty ; 

tas we have already seen from the author tres. lad af 
been al Ti ited) clemianmed, still, ueder the crrenmstanees of 
this case the Board, or th Superintendent vw othe Treasures 
for that matter, had original authority to release it 


irri Phe exeeution of a relense is not an aet alfra 
mires th its character Such an aet isan every dav oecurrenes 
And not in anv sense for berti | ote thre pereopeeer ini L ordinary 


business of the (Company, buts inthe mature of things an 
essential peewee net condy too thee Donne borat thy Pppeadorecrieags 
officers of the Board 

We need not qiote authorities te Stipopeort thie perenp es itiern 
that only transactions which are absolut i Hlegal, such as are 
prohibited DD law, or the comstating: instruments, or cont ir te 
public polley, ete,. are alfra rirves. in the pereper seise of the 
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term. ‘Transactions not of this class but which mav even be 
wholly upauthorized. may. nevertheless. always be ratified. 
* These. Mr. Brice savs. are v/fra vives only ina narrow and 


secondary sense. 
All of whieh is respectfully submitted. 
J. H. RICHARDS. 
lor Defendant m Error. 
JOHN FEF. DILLON. 
Of Counsel. 


Ne. 966. 


IN THE SUPREME Court oF THE UNiteo States, 


OCTOBER bis: RM, 1886. 


e F 


THE INDIANAPOLIS ROLLING MILL COMPANY, 


Plajsatiff in Error, 
agetas - 


THE ST. -‘Lours, Fort SCOTT AND WICHITA 
? RAILROAD COMPANY, 
Defendant in Error. 


IN ERROR To THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF KANSAS. 


Supplemental Argument for Defendant in Error upon 
| Paes the Validity of the Release. 


BY 
JOHN F. DILLON, 
Attorney for Defendant ih Error. 


' Brusormare “Quick? Print, Cor, Walker and Contra ta |W: 


* é 


In the Supreme Court of the United States, 


OCTOBER TERM, 1856. 


THe Inpranaronis Ronusa Minin 
COMPANY, 


Plaintiff in Error, 
AGAINST 


Tue Satiwr Lovis, Forr Scorr anp 
Wicnitra Rattpway Company, 


Defendant in Error. 


SUPPLEMENTAL BRIEF 


Upon the question of the consideration 
for and the validity of the release. 


By JOHN F. DILLA »N, tor th. Let ndant in Ferrer. 


I. 


THE DRAFTS WERE PAID BY Mona Breornens wirns 
THEIR OWN MONEY AND NOT OUT OF THE FUNDS BRLONG- 
ING TO DEFENDANT |; AND, THEREPORE, THE PAYMENT BEING 
ONE WHICH THEY WERE NOT LEGALLY boUND TO MAKE, WAS 


A SUFFICIENT CONSIDERATION TO 8. PRPORT THE RELEASE, 


From the findings of the Circuit Court (LOth and both 
Findings of beact, Record }’}?- 27, 28, oe) it appears 
that the direct cause forthe execution of the release 
was the fact that Moran Bros. were to and did pay the 
S54,424.77 to plaintiff out of their own pockets. This 
firm had in thei hands no funds or securities whatever 
of the Railway Company, which were applicable to the 
pavinent of these drafts (Reeord, |. 5 PAP Mr. THomas 
Who made the release on behalf of the plaintiff, having 
threatened suit) (Record, p. 28). 9 Moran Bros. 
finally consented, voluntarily, to advance the sum 
due upon the drafts, and take the chances of having 
the expenditure approved and repaid to them ly the 
failromd Company. But, ino return for this, they 
demianc dl thiat the plaintiff should release the dle- 
femdant from the further performance of the contract 
for ruils, nnd from all dhamiace . eh. Arising out of reaol- 
performance, thereby materially improving the future 
prospects of ar femdant anil consequently of its agents, 
the Moran Dos. This de bpsadied Wis it le neth complied 
with, and the release formed the consideration for the 
iiss Pin p Elen D Moran Bros. of the debt Which the 
drafts represented. 

ln the stipulation of August TL. ISS82, extendiag thi 
time of payment of these five drafts, it Was avreed that 
at the expiration of such ext nston, pavinent should be 
mide for the Railroad ¢ Onan by Moran Bros... * pre- 
widedd that they t Pods of le fe ubant COM pany n their 
that | PpPose ~ ( Reeord, }. 24). In thats vent, 
tried coma V on that event. could thiers be said to be under a 
lecrcal Luts ter pore the So4,000, anda pravinent of the 
drafts by them under any other circumstances, was not 


. ] } | , 
only not their legal dutv. but was. in the absence of 


express instructions to the contrary (and whieh it does 
not appear that they ever reeeived), entirely beyond 
their power and anthority. 

mut itis claimed by the counsel for the plammti? in 
error that the drafts were actually part out of the 
£165,000 in bonds then pledged with the Monans, to 
meet the Missouri Pacific S170,000) draft. This under 
the tindings of the Circuit Court (lOth and 1S tindings, 
Record, pp- PF PS. 82) we deny, y these tindinys it 
appears that the drafts were paid) by Monan Bros. up- 
on February 8, 1883, and that they had no funds of 
the defendant applicable thereto, but proposed ter posns 
out of their own funds, and did out of such funds ac- 
tually pay the amount of the drafts. Upon the findings 
of fact we cannot arrive at any conclusion other than 
that the money was paid, not Prom the S165 4000 pledged, 
hut out of the proper pockets of the Mowasns, or we would 
be presuming that Moran Bros. deliberately violated 
the obligation they were under to hold the $165,000 in 
bonds, for the apes Ne purpose of meeting the Missourt 
Pacitic draft, and were consequently subjecting them 
selves to personal responsibility to the defendant fo 
conversion of the pled pre tanto, 


Jones ot) ue dure sy 71. ancl eases opte ne 


AGAIN, even if in slipper of the yr] eiritatl s coomten tion 
the drafts should be considered as pand out of the 
$165,000 bonds in pledge, this dees not in anvwise hel; 
plaintiffs case. In that event how ean it be said that 
the firm of Monasn Brornens were under a /rqa/ duty to 
take ple dyed property, LIS prerse of the same without an 
thorits ani thereto subject themselves to an action fou 


conversion of the property of thi pole lyvor im order to 


satisfy a particular claim with which, because they had 
no funds applicable to its payment, they had nothing 
to do? 

This is patent absurdity. But in order to destroy 
the validity or sutticiency of the consideration for the 
release, 2. «., the pavinent of the drafts, it must be held 
that plaintiff had the right to have its drafts pail out 
of the pledged securities before the claim of the Mis- 
sour Pacitic upon the same were satistied. This again 
is obviously untrue 

If this theory of plaumtiff be further followed, we are 
met by the proposition that by the mere fact that 


Moran Bros. Lavin made the payment without an- 


1s 
thority out of the pledged) bonds, thereby subjecting 
themselves to liability for their assumption of power 
Which they did not possess, they consequently suffered 
such disadvantage oor prejudice in) |? ving the drafts, Ss 
would of itself constitute a consideration suficient to, 


louse, establishing this proposition, Wwe 


Sup port thie re 
refer to the following cases: 

Harlan vs. Harlan, 20 Pa. St , be, 

(‘lark vs. Gavlord, 24 Conn., 454. 

Violett vs. Patton, 5 Cranch., | hl Lou). 

Towntk vy vs. Sumrall, 2 Pet., 182. 

White vs. Baxter, 71 N. Y., 254. 

1 Parsons on Coy tracts, ith lel. }?. bot) ane 


‘";i™=e ™ 


| \\ ‘ait Yat >? edit oro ~. 4] vt anid 


Wr stbpMit, then, that in either event. whether the 
drafts were part by Moran Bros. out of their own 
funds or in accordance with the position taken by 


peiaumtitt, out of the prlercdore property, the consideration 


ae 


of the release is het affected anil th if instru nt Te- 


alus valid and effective in law. 


II. 


THE RELEASE BEING UNSEALED AND MADE BY Monan 
BROTHERS AND PEAINTIPF FOR THE BENEPIT OF DEPENDAN I, 
IS AVAILABLE IN THIS SUIT AS A DEFENSE ON THE PART © 


THE RAtLroap Company. 


The above proposition Is st) ele enmitary its only to 
require passing notice. Laid down in the famous case 
of Dutton vs. Poole, | Ventris, LIS, the rule that a 
third person for whose benetit a Simple contract is 
made by other parties may avail himself of the same, 
has been adopted into American jurisprad bee’, and os 
now settled law in this country and in this Court 

Hendrick vs. Landsay, OS U. S.. 343. 

Lawrence vs. Fox., ZO N. Y.. 26S 

Todd vs. Weber, 95 N. Y., 1S] 

Helos vs. Kearns, 40 Tnd., 124 

| Waits Actions and Defenses, LOS and 
causes elted., 

I. Parsons on Contracts, © Eel. pp. 407 


{OS. and cnuses cited. 


This case does of fall within the class of 


“Contracts mere ly puter prerle where the whole cor 
sileration hes between the partie s themselwe ~. cried thre 
stipulations of each are made sol: iN for the benefit of 
the other. without anv view to the mtervention of third 
pe rsons.- : 


On the contrary, the contract of release here in (es. 
thon WAS rade for th / ? nel ¢ / cert bie Tie tit of 


the Railroad Company. 


ITI. 


THE DAMAGES RELEASED WERE UNLIQUIDATED, AND 
THEREFORE IT IS IMMATERIAL AS TO WHETHER THEY AC- 
TUALLY EXCEEDED IN VALUE THE APPARENT CONSIDERA- 


TION FOR THE RELEASE. 


That the damages were unli juidated is obvious from 
the phraseology of the release, wherem the plaimtiff, 
for a consideration 
. i¢ i, “ines waned discharge “ said Peailire aed (\ Me} (liitj t and 
trowi all mounts. earpiage x srnied ‘ lads hor Samad 7 it 
CAMO Tits have aorinst said Railroad Company hy rea 
son of or arising out of the non-fulfillment of all or anv 
part of past existing contracts, for the purchase of rails 
by the aforesaid Reailroad Company from the said In- 
dianapolis Rolling Mill Co., aad hereby releases and dis- 


f /, rtf ‘ th, PR rilpond (' Ma poet ‘/] th Ve fr tie dy { Record. }?. 
DR) 


The claim of plaintiff is thus confessed) y of indefinite 
value, and must be treated accordingly: and the re- 
lease not being under seal is a simple contract en 
fi) enable ais ith accord and satists ‘thon of plamtiths 
claim. 


l Sutherland on Damawves. 4534. 


It is well-settled law, especially where the claim is 


for unliquicate 7 damages, that any, eVelh @W> nere Acie 


fille of consideration, is) sufficient to sustain the con- 
tract. 


Oaklev vs. Boorman, 21 Wend., 588, 

Harlan vs. Harlan, 20 Pa. St., 303. 

1 Wait Actions and Defenses, 03, 95, and 
CASES, 


1 Sutherland on Damages, p. 427, and note. 


Ce ee 


Train Vs. Ciclil, 7 Pick oe 
Sanborn vs. French. 22 N. HE. 24s. 


That a part payment of an unliquidated claim, espe- 
cially where debtor Is Insolvent. 48 1D this Cisse, Tay bie 
a vood consideration for it discharge freon the Whole 
amount. even if pret bry debtor himself. 

1 Sutherland on Damayes, 427. and cases. 
Clay vs. Hovsradt, S Kan., 74. 
Harper vs. Graham, 20 O. St., L105, 


Pepper vs. Aiken, 2 Bush, 251. 


Applying the cases above cited inp Point Th, Super, 
upon the proposition of the safheieney of a disadvan- 
tase to the promises, as a consideration, we tind that im 
any Ciise the prejudice to Monan By (os., bl paving with 
their Money thre drafts, mek there bry assnming the clebt 
of defendant, who was even then insolvent, te yr! cinititl » 
knowledge (Record, p. 27, Sth Pind , Was a@ consid 


? 


eration sufficient to Sup pert thee release 


THE BENEFIT TO THE PLAINTIFPE PRhoMtson in obtaining 
a fixed amount for hus camedicguanelinte Paned = clonbtful claim 
tritist aise bye revearcled is cdadit co? Comspetent ities 


hove I if We cece pet for preeeypye eis cit | bivepe tile «ee ly D tity 


tiffs contention that the S500 was aetually ab 


stracted from the $165,000 in pledged securities, the 
fact that Moran Bros. meurred liabilitw in se viel tata 
their obligations and duties as rie bere would of itself 
Ie sufficient consideration to» bprprerrt the contract of 


re le is’. 


on J ¥ , 
é 
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NATHAN NICHOLS AND EDWARD M. FARNSWORTH, CO- 
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FARNSWORTH. 
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ie 2 gl # ad i» a 
-—_ x > : ee. ® ~ gs Big h ce kab . 
ae : wr . , 8 * ‘ 
Po ee he Wx, S, eee *, . y : ; y mia des 
. tae eal uA ‘ : oF 4 3 ag x Yat pee eS ae =.” : Bg *% 
Zz ’ 4 ey ' ie x on bal = eT 
; es 


ede - 
2 
ag 


. wi 
i ae * 
ee 


a ce nr me 


INDEN. 
(original Print 
Writ of erre: 

Return to writ of ertor.... 

COPCIOR 2 20s ccce cece 

Declaration .. 


on, i. git 4 
4 i i | 
et ee 


ah 
— 


ae 
bi oe a ee 


tea” gee BE RE 


Ayreed statement of facts... 
Copy of protest, January 10, 1=79 


tis Py: Ps 7 
Col — ve” 

oe ‘ EO ay 

ys .. * *% £ ‘, 
ci w a € i 4 
Sa ge ae 


—_ 


we Nel 


Assessors report ee 


a 
he 
whe ie 


Jnudgment...... 

Bill of exceptions... 
Chpitiien 

Clerk's certificate . 


ey hele 


| Ty -“) =) «39 a 


MM 48 ~*~ CT PRO 6 RRO @ * eer oS rer - ae 


ee NE lA oc ARES TRS RT SS, EN a aa aa ME a re eI 


BEARD. COLLECTOR. Aco. VS. NICHOLS & PARNSWORTHL. | 
| [NGreED STATES OF AMERICA, as: 


The President of the United States to the honorable the judges of the 
eiremit court of the United States for the di-triet) of Miar~-nehusetts, 
erecting : 

Decutise in thie record canned preocerd ities, ats shinee in thi reenedits rh oaol the 
judgment of il presi which }~ it thy ~nel f pretiit evtirt, | feos veu rf Wee 
Nathan Nielhols. of Salem. and Edward M. Farn-worth. of Bo-ton. both 
in =iel distret, copartne I~ THe I" thy firtay tecatie of Nie hieols \ I irnsworth, 
having a ustitl place of business at sued Posteon, plarmatitls, and Alanson 
\. Dearne, e if ctor oft thie etistetns for thie revVectithe district in] 1} es Teotl canned 
( ‘har ~Terw dt, defi redanet, ity citi et ion cof crootatriaet. a THIEL =fPerrel T thi TH i 
pened, tothe wrent damage of the said defendant, as bv his complaint appears, 
We Pow willing thist error, if cerns hisath breern. tread r chints corrected, 
camped fall sone ~proody justice cheotnes ten thee peurties tforesmaid om this belialt, de 
comune Veotl, if juclyrment lee therenn rye bo, Ural thy i? titneder Veoune “uth, 
distinetly and openly, wou send the record and proceedings atoresaid, with 
all thithgs comes rine thies score » thi “super me Court of the United State -, 
together with this writ, so that vou have the same at Washington on the 
<ccond Monday of Oetober next, in the sath Supreme Court) te be then 
carne t baeet ir lel, thocat, the recore and prrecenrelitiges ttoresaid ty 1th Htimporetewd, 
the mite “Stipretie Court tay cits further te bl hone therem te correet 
threat error whit of rivlit sinned seeoreing te tli laws and c*tisfertii- of thie 
Lnited Stites ~houled bee clevnne, 

Witnes~ the honorable Morrison R. Waite, Chict) Pusties of the said 
Supreme Court, the twelfth day of May, in the vear of our Lord om 
tlreotascerned eholit liitredredd ane eiyhtv-three, 

~ JOHN G. STETSON, 
Clerk of the Cireuit Court of the United States. 
; District of Mueasachusetts. 


. 


Allowed by — 
JOUN LOWELL. 
‘Es 3 Creel 7 pelepe. 


2 Ciraecir Cover or Tae UNtthp STATES 
District of Maras chusetis. ae: 

And now, here, the jiiedoress of the cirenit court of the United State, in 
and for the distriet ot Miassachusett<, make return of this writ bh annex. 
ing hereto ane s« nding bere with, under the sealof the said etrenit eo int, 
a true nel attested copy of thi recerd anne per oud ity iti thy <uit within 
rie titicornedd, with all thing evopibe't rniny the score , te thie “apere me Court of 
thi Lites Stites, its within companied, 

In testimony wWhereat I. Poobiny Ca. S8te tson. clerk of said eirenit eourt of 
Lo riited Stites, in ane for the district of NI sv~scehins tt= have hereto set ris 
hard anne thie werd of m~nid caslirt, thi first cf i\ T “pote tral P. \ I) Psa.) 


ISEAL. | JOHN G. STETSON. Clerk 


3 [NITED STATES oF AMERTOE\, 
Virswctoh ise tf x | dint Py 7 ~ , 
Ata cirenit court of the United State~ tor the first eireuit, begun and 
holden at Boston. within and tor the district of Massachusetts, on Monday, 


16-4] 2p | 


2 BEARD. COLLECTOR. acy. VS. NICHOLS «& FARNSWORTH. 
the sixteenth day of October, in the vear of our Lord one thousand eight 
hundred und elohtv-t Wo, the titteenth day ot <aid ( letober happening ona 
Sunday, 

Before the honorable John Lowell, cireuit judge. 


} NATHAN NichHons, OF SALEM, AND 
Kdward M. harnsworth, of Poston, 

both in said) district, copartners under the 
tirm-name of Nichols and Farnsworth, hav- 
ing a usual place of business at said Boston, | 


plaintiffs, 
f. 
ALANSON W. BEARD, COLLECTOR OF TILE 
customs for the revenue district of Boston 
and Charlestown, defendant. 


iT (fil schon ol contract, 


1 count. And the plainititl “av the defendant owes them twenty-six and 
‘at dollars, secording tw the recount peer ic annexed, 
Aceount annexed.) 


BOSTON, Apr. 1, 1879. 


A.W. Beard, collector, to Messrs. Niehols and Farnsworth, Dr. 


IS7%. 
(1.) Feb. 12. To exeess of duty paid on 5 pieces U. E. web. en- 
tered per str. Bavarian Nov, 2, ‘78..... Reema nal 7 oO 
INSTA. 
2. Dee, 26. “ excess of duty paid on | ease U. E. web. entered 
pt, abe, Teen Thee. DE, BOG csc cccnes con. viens 14 25 
3. lO. exeess of duty paid on 5 pieces ULE. web. en- 
tered per str. Pee WG, DBC FOccccaies sevasedsum: } Ho 
26H 4) 


Second count. For same cause of action. and also for that on 

yy the «dlav of the purchase of this writ, the said detendant, being in- 
} { } ° ° 4 ° ' ,? 

debtedto the plaintiffs in the sum 26.40 dollars, demanded, exacted, 


and recerved of the plaintith. by the detendant, then and now collector of 


the customs tor the revenue district of Boston and Charlestown. undet 


? } . ai ; 1} . . . 
Coior ob a Law al thy | rites] “frites for thr curtioationn cf diittes tet} Hhiipeorts 


ane low othe 1) | tutitts patel tinal Dr poreotest ne before thieat tite lisael canned 


—- a. ye war 29 t an ° é 
recerved oN Tine cleferpednt tes three peloapntitt~ tise tp conspderation thereof, 
— . | } 
promis d pay Tine scl WW hie - | ne. a itterwards re- 
. ‘ ! i } 
yu - | =. } i ht] I) Live = i’ | Mai ther i. 
, 
‘ ; ; 
cif 4 = } . | 
] ; . 
| ij \ | = x *; rit ™ 
TVW | and .* j 


<4" eee ~s 


AT 
a Pr em ree — 
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( \ccount annexed, 
Daostan, Apr. 1, PSa. 
A. W. Beard, collector, to Messrs. Nichols & Farn-worth. 


INc8. 

(1) ] dee, 1. To excess of duty on 21 Ibs. wool we ly. entered ‘i 
air. Henn Tee. BO... TBTD ooood veccexcccacscixx Sho 0) 

“ 1a). * excess of duty eon} ESeirs wool web. entered per. 
str. Tbertan Dee. . ISTS...... ....... ashe ee 2 Ow) 
ss ft 
hourth evoolnnit for siilhie® Cullis of etbon its mite thire evenintat, ried alse 
for that on the dav of the purchase of this writ, said defendant being 
ty indebted to the plaimtilin the stim af Sor! dollars, denuaided, « \- 


ectited, ana preted of the plaratith Ly thre ol ferelant, ther camel raw el 

lector of the customs for the revenue district of Boston and Cheark ~feoowh, 
under color of a law of the United States tor the collection of duties on im- 
ports, anid hv thie plcatnatitl priate tirnedet prirents =f, snd rome thicet tiene biceel cured 
received by the defendant to the plaintiff use. in consideration thereof 
promised le pues thie sible When lies shroud Pre therete cults rwared- Peeytne ~tenl 
by the sae defendant, lia Theol prrtel thy sme, thom therete iffery ind 
Peapte ~tel, te the damage of thy mitted polcainititts, ix tlrev -<uay, the sum of twe 
thousand dollars, | 

The writ in the eause is dated the tiret day of \pertl, ‘2 ISTO, cone 
Wiis duly entered vit the May term oof this eaoour’, \. 1). ISa fh, Mother ane 
whi re the prarties chpopee ire 7 In them re sper tive attornevs, 


on the tenth clas of odurme the fol] 


Wing ahswer Wits Tiled 


J) fevielenul ss Gguswe 


And now comes the defendant, and for amswer te y)| motifs w rit. cles 
laration, ana bol] of prartien tars i nies each ane eve ry calle ration there, 


()n the twelfth dav of June the following amendment to declaration i 
filed by consent and allowed : 


—_ s? . . , ‘ ; i 
é Phaintitix Cligie gael epil Tan ake prarria 


7 


Tis Wore need brieeVe Pay 


ty hy -trikineg evty? thy 


, ’ 
wry ’ j 


And now comes the plsstetitt sry thy 
amend the first and seeond eount~ in said) deelar 


words twentv-<ix and 3° owherever the same oecur tm either of said eounts. 


carne insert in) prac thereat tlie word- “event, = rortat tied “i thy if thy 
amount declared for mavo be seventv-erght and = ~. dollars iostead of 
twe ntVv-<1X ancl AD dollars. Vid Peartiver tee careperped Chats mecca’ mpinee ved 


’ 1} 


to th first count on said deelaration ty whiting thi following ite tiis 


[ dew. oe IS|s. To excess of duit ce cell | is ‘ We ly. epate res 


per str, Ravaria, Nov. 2. TS7S eee ae 88 
Jan. L4, 2ST. Toexecess of duty pd. on 20 per Ub. web. entered 
pr. str. [vrian, Jan. 12. 1se% 


And the plaintitt further move to amend the third and fourth cout 
1th ead declaration hy striking out the words hits -tweo and Wheres . 


Oa nate: Alte lm ut 
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the same oceur in either of said Coulits, smd insert in place thereot the 
words three hundred hitv-tive and Hers ~o that the amount declared for in 
said counts shall be three hundred fitty-tive and j49, 

eighty-two and 2") > and further, a move to amend the aec- 
s count annexed to said third count: by adding the following items : 


Jan. 14, 1879. To excess of duty pal. on 1 344 Tbs. wool 
wal. entered pr. str. [vrian, Jun. 14, 


This cause was thence continued trom term to term to the mies 


thi- eourt oA, 1). J SAO), when on the fifteenth diy of September, the follow- 
ine discontinuance is tiled: 


Plaiatitts (linc pli ianee, 


Now comes the plammti® in the above case and «ciscontinues <nid aetion 
as to the first and second count~ in said declaration. 


This cause was thence continued to the Oetober term, A.D. TS80, when 
on the tenth day of January, A.D. PSS 1, the tollowing statement of agreed 
fucts is filed: 


Statements ai (areca forcts, 


The plaintitl Imported inte the Uo narted States at the prernt of Boston, 
from Liverpool, England, certain merchandise invoiced as “* wool gussett”’ 
or wool terry, and entered as “ wool web? at the ute - canna by the vessels 
following, viz: The steamstip Bavarian, November 20 STS, steamship 
[berian, December 9, PST7S, steamship Plvrian, January 14, D879, and 
they duly entered all said merchandise at the custom-house in Boston. 

Upon the entry of the said merchandise, the defendant, the eol- 
y lector of customs at sald port, in due form of law, ascertained and 
tins seal, ane exaeted trom thy plarnatitts hooetist tothe duty thereon 
ot fitt, eonts } I" pronrnel on thre werelit thy reat, sen in) addition the rete 
fifty per cent. ad valorem upon its value under the elause in Schedule [, 
section Jou, Revised Statutes of the United States, whieh imposes a duty 
of fitty cents a poun land titty per cent. ad valorem upon webbings, belt- 
ings, bindings, braids, eallo'n +, fringes, gimps, cords, cord and tassels, dress 
trimmings, head mets, buttons or barre! buttons, of other torms for tassels 
or ornament, wrought bv handor braided by machinerv, made of weed, 
worsted, or mohair, or of which wool, worsted, or mohair is a component 
material, 

The pol: inith itt. “eds cd): ib] \ objected fe thie sass stent and peeviinne nt ot this 
duty, aii ben cdunes then protested against the ascertainment, assessment, and 
exaction thereof, One of such protests, which may stand for all, is an- 
nexed lie rete and rhacacls prart it revel, Thev alse in) due time appeted te 
the Secretary of the Treasury : Whe sustained the aetion of the detendant - 
and in doe time they brought this suit. the writ in whieh is dated April 
1, 18. 

The plaineitt clatmedd that the duty legally chargeabl on this mer- 

chandise was either thirtv-five per cent. ad valorem, under the 
la clause in Seledul \l, setion Odd oot thy I. Vise] Statutes of the 
United States, which read~ as follows: Dndia-rubber articles com- 


dollars, its tend of 


Uy ee Sat. alla ee 


RT ae, ee 


posed oft braces, suspenders, We lybotner, qr cote r ferhorters COnLposed wholly eer’ 


in) prur't of Tndia-rubber. mot otherwis pPrrer\ deed for. thirty-five per cent, 
ad valorem.” or that it was linble te a cdluth of fittw eent- pron’ pretanned. served 


in cueclelitteon thirty-tin e per cent, ad valorem: tuoder the clause tn Schedule 


L.. section 2OO4 of the Revised Statutes of the United States, whieh pre- 
vides those rates of duty th prert Woolen cloths, woolem shows, camel all gosen- 
Ufnetures oft Wool of every deseript li. made Wheolls or ith prart cif Weveol, 
hot herein otherwise prrers dead. 

The merehanedise TT question \~ welbbine, tracae te of Triclicoertibele - Wend, 


amd cotton, Tt is known as “ wool elastic webbing.” as distinenished 


from “Union elastic webbing.” made of rubber. <ilk. and) eottem, and 
‘“eotton elastic webbing” made of rubber and cotter, 

If the court shall deem it beacate rial too thie issthe, it Is sorreee| thisat tla 
merchandise in question ts used for gore. or gussett= in the minufiveture 
oft ¢ ‘Onueress brevets, sutned that ws itherut thee rtelobsor at weotnked meet bo welaapetent 

for ~Hch time’, lt I~ srreed that the webbing I~ thot wre terlit 
1] hand or braided by machinery, but is woven ina loom: that there 

wre nd Were at the time ¢ Clirlt’s- pritssenl thie statute we lebottig tr 
ported Weve in) loons, rine in Whole or in) prart of Weel. worsted. or tithe 
hair, and which de not and did net have Dndia-rubber asa component ma- 
terial, senna that the ~eVvernl articles manned or deserthbed in the elatce of 
Schedule RR first olven in thit- sfiiterent, cr repsneds i~ | Hoows. sone Wer 
ristede when ( oneres- prtsseel thie “trittite, Viz, th i! ll We lyborticrs, rr titres. 
lyinveliriges, canned ctl loans ey always weven dna loom and are never wrotoulit 
by hare or borcetecled ty THe rv. 

That brawls are always berstteledd hy Pabst beitpers thisit «of Sithipe- ined Princess 
“crlbbe’ GiPe Woven in it leveoenn. cot bye r= re WeeVven in t leveonny sere Vie perlat 
ticennel, sinned others are borsened 7 by beaite bianne rs rine Wre rerdat by | creel, 

That dress trimmings are made of woven or bratded artieles : 

Navel thrat cords, eords and tassels, liead met<, buttons, or barped batten 
button=~ of other forms for tassels or ornament. are wreouglit De 

| bratded by machinery, or THU by beet hy poe tmnt es 
Tt. thpren these frets. the court <lradl be of pity ry thet the Jr cntitl: 
iZ have shown that an excess of duts preors thies rynererhuanped ise: pty equa 
tion was exacted from them by the defendant, judgment may te 
entered for thi plarnertt for <tehi Keens, toe by determined in correla 
with thie Op iton of the court bv an assessor ter bn cAprprcrttitendd bow thie uirt, 
with interest and costs: otherwise judgment shall be entered for the ck 


te redcuret \‘\ ith) (test, 


Sri: Wer ~peettulls protest against Vour assessment and liquidation of 


duties at the rate of fifty cent= per pound and fifty per cent. ad valorem 
Hiprorh our Hnportation of three oho q@= cf WV mole hasty We belottge PP) ete’ TH Mhe | 
Tn , 

N 1} , ' . 

F y+ per steamship Bavarian trom Live Pprerrrd, med entered) for ware- 
bpeotpse® ony the ord, dav of Nov. ist, cimitiitiv th if ritndes thy eNisTiliy ‘- 


of the United State~ this webbing i either liable to a date of thirty. tive 
}* roeent, ad valorem, ora dint, of fifty cents peel pe rr cmed tive prert AML? 
ad valorem. 
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v the provisions of Schedule, M, section 2504 of the Revised Statutes of 


the United States, webbing composed wholly or in part of India-rubber 


ix specifically named and a duty of thirty-five per cent. thereby pro- 
vided, 

1:} This webbing is composed ins part of Tndia-rubber and comes 
specifically within the stattite deseription, nel should bye classified 

aceordingly., Should it, however, be determined that because it is made 

part of wool it ~houle re clas=ttied redler Schedule — 

Then We elaim it should lve classified nieder =i Schedule ite Hevl’ No. 
(162, at a duty of itty Cents per pwotnnncl cand thirtyv-tive per eent. ad 
Valorem, 

This webbing is not wrought by hand or braided by machinery, there- 
tore cannot be elassitied under said Sehedule LL. Hlevl~ No. 1168, as claimed 
by Vou. , 

We submit, under compulsion, and shall hold vou and the Government 
responsible thi it tor, 

Yours, very respectiully, 
(Signed) NICHOLS AND FARNSWORTH, 

To Hon. A. W. Bearn, 

(ollvetor, &e.. Boston. 


The cause was thereupon set down tor heartag and tually heard by the 
court and was thence continued, under advisement, to the May term, A.D. 
LSS], when, on the TWwents -tirst dav of Mav, the Opinion of the court 
was filed and the cause referred to an assessor, 

The cause was thenee continued trom term to term to this present 
14 term when on the on the titth day of February, A.D. 18835, the tol- 
lowe ASSe@ssoOr's re prone I~ tiled: 


>. 
JL sxe ANC OS rep 4 


Having beeen) appotnted assessor inthe above-named action to assess the 
damages cnc make report thie reat te the court, | have the honor tt report 
as follows: 


Amount of duties paid at ou cents per Ib. Ad 50 0 ad valorem upon— 


a prs. wool web, wg. 21 Ibs.. value $29. was .... ....... $23 @ 
oo ” ” - jap eee Peet) od 
> ws " - — 4 I sara ne ar RE a oe oo 


Lperted per the SoS. Bavarian,” Nov. 20, IS7S8, 8.8. ¢ [berian,” Des 


:). IST, anid os Pivrian,” Jan'y 14. [8,4 %. re peony lv. 


Amount af duties that should have beeen paid iat pe % ad Valorem pon 


3 pes, wool web, wy. 21 Tbs.. value 82%, is S10 15 


eee evreeeeeeeeneee 


— - oo an © MM i obits eal wey OM) 
Pes. ee ee « S20 
oe 


being an exeess illegally exacted of S155. 
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This amount (153), together with interest upon the same, at the rate of 


6% perannum tors} Vvears amd 3308 dav- from the date of the writ, April 1, 
ISa, to Pebruary 3. ISS? and which amounts to SSO68. makes the total 
amount of damages dne the plaintif! S165.08, 
J. M. FISHE. 

lo It Is thereupon const real hy the eoorrt, tee W if, = bru uy +o. | SSL). 

thot the report ft thre il=-c's sor rr contirmied and that thie ~tid 
Nathan Nichols and Edward M. Farnsworth, plaintitl, recover of the 
said) Alansen W. Beard, defendant, the sam of one hundred and -ixty- 
three dollars cand “1xtv-eight cvnt- armas =. sine thie Ir costs of uit taxed 
ut ; 
Upon the rendering of the opinion of the court in this cause the follow- 
ing bill of exceptions is allowed by the court. 


Det yelont s . ree phous, 
. 


To so much of the rulings and deeision of the eourt in this cause as 
helds as matter of law that the merchandise in question was subject to a 
ctlstoliis duty cf only thirts -tive per cent, ad valor Iti, amd that it was net 
subject to the customs cutv of fifty eehits i prevtiniel anne fits per cent, cul 
valorem as charged by the defendant collector of custome, the detendant at 
the time of the said) rulings and decision exeepted, and before judgment 
excepts and pravs that his exceptions may be allowed by the eourt, 

A true record, 

Attest: 

JOHN Gh. STRETSON, Clerk. 


lt The tollowing ts the opinion of the eireuit court) in accordance 
with which judgment in said cause was rendered, 


Cireuit eaourt of the trite Stites, clistriet of 1} eee Tee tf-. 
NATHAN NicHots ET AL. 
r, No. 1272. law docket. 
Aranson W. Bearp. connperor, | 
Caypinion of fie 4 


May ?} JSS] 
Lowes, -b., 


Phe lets in this esise aire aurea, 

The plarutifl- iniportert Hite Ee CDT eertain merehamdise rvoteal as 
wool irti==e't, oT Wer! cerry . ar etyte real ix Wee | Weets, tL p deere Wistely Plays 
lector assesseal ane e Nite tral ma octisteothim Chit VN eet TLITN cenite~ of |? ' TO tthel 
per cenit “cl Valorem: thi pelaprititt- srysisteed theat the winnts Were cons 
heart to acdutv of thirty-five percent... cred clots protested orititint the eX 
aetion ofa briertas ry rire’. 

The nieretianelise i= vebbing ryacaede | Ly ePriteleeh., Weel. capped 
elastic webbing.” made of Dudia-rubber, <ik, and eotten, and “ eotton e) 
tie webbing.” made of Tndia-rubber and eotton., [Tt ts used for gore< o1 


ee tay ee oe lg ah ay © aac ¥ 


te 
: 
at 

*s 
- 
3 
| 
4 
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gussets, in the manufacture of congress boots, and without the Tndia-rub- 
ber would not be adapted for such use, 

Webbing i~ first hientioned aT the tarift et of Is 1. . ), cl, 1a), y St. 
555: “on Tndia-rabber oil cloth, webbing, shoes, braces or suspenders, or 

other fabrics or manutaetured articles Composed wholly, or in part, 
17 of India-rabber, thirty per centaum ad valorem.” This classitica- 

tion has continued ever sinee, and the duty has been inereased but 
five percent. The Supreme Court deeided, in Arthur v. Davies, 16 [ 
Pee Io}, that SHisprenicl r= oF byarsa i composed it) prer't of Lrclin-rulbber were 
taxable by their name, and not by reference te any other articles of which 
they ratglit be composed, 

In Faxon ov. Russell, inva very brief opinion, which is net reported, 
but a copy of whieh i+ contamed in Treasury cirenlar No. oo7o, they ap- 
plied! the forewoing deei-ion to the case of webbing. Tn those cases, the 
contest Was between “ braces or“ webbing and undestenated artieles. 
aT thi- (sisc, We bboine |~ pit ntionert Ly Peiddaye in thi copie Cliitise, sna web- 
bing in the other, of § 2504, Rev. Sts, relied on by the parties respeet- 
ively, 

Rev. Sts., § 2OOA, Sehed. Mo, p. 477 (2d edi), re-enacts the act of T842, 
or its successors, as follows : 

Piidia-rulbber articles, composed of borrsness =. ~tispenide I's, webline, or 
other tiilories. composed Wholls aor in peart oft Draclise-robols rr. biel otherwise 
provided for” toaduty ot 35 per cent. This is the clause etted by the 
plainatiths. Webbing Is ritnedt i two other clause ~ of the same <ection, 
Which are admitted to be inapplicable. These are as follows: Sehed., I1., 
p. 409: silks andsilk gods, * ” Silk vestings, pongees, shawls, 
searts, mantillas, pelertues, handkereltets, veils, laces, shirts, drawers, bon- 
hhets ’ ' webbing ’ : , cane readyv-miade clothing of ~ilk, or 
of Which ~ilk Is it COM potent material of chief value.” it) per eent, It 
there were some silk in the plaintiff woods they would not come under 
thix enactment, if there were anv India-rubber in them, 

Newarn, 1) Sehred, M.. }?. w"N2: *¢ Webbing composed of Coot tenn, flax, or 
other materials, not otherwise provided for” Tt is admitted that) the 

oovnds were tot assessable under this part of the seetion, 
Is The assessment was made by virtue of Sehed. L.. p. 4462, taken 

from the wool tariff aet of ISha, i follows : - Webbings, leelt- 
Ings, braids, galloons, fringes, gimps, cords, cords and tassels, dress trim- 
mings, head-nets, buttons, or barred buttons, or buttons of other forms 
for tassels for ornaments, weeught by hand or braided by machinery, rratede: 
of wool, worsted, or niohmair, or of which wool, worsted, or mohair Is il 
COT ponent material : fiftw eents per provttnned, ane, iy cdelithen thereto, fitty 
per Cenitiinn cc Villon a 

It is not easy to construe these clauses so as to make them comsistent 
with each other, One argnment is, that this we bhine is neither w reulit 
by hand nor braided by oa hinerv, but is woven Ina loom. Pt is agreed 


le 


that we bybotrors, rr titers, binding ards dlooms, are, and wer , at the cate 


of the act, alv IVs so Woven, The other articles enumerated in that clause 
are sometimes wrought bv hand or braided bw machinery, wholly, or in 
part. Now, if thes qualitving words, * w rought by hi ind. or braided by 
machinery,” quality the Whole clause, thie webbing are tet within it. 


Such would, undoubtedly, be the most natural and obvious construction of 
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the sentenee, just as it is admitted to be the trae construction of the word- 
Which follow immediately, “made of wool, worsted, or mohair” ete. beat 
when we are informed that four of the fourteen articles are mot manele by 
either of the deseribed methods, we are disposed te sav, ut res valeat, that 


the quatitving words Phi rt applied ter thee beast cebiteee bent, betters of 


other forms tor tussel- or ornaments. The collocation i= the same mm the 

law of ISG. | | —s.. wed, cerned thi fuet- canned arytitneiut- cles bieel iifeornn biie’ 

that there lias re i cuTnN are is teond, COP GAEEN podite thee ~ ithe thacet tT Wits prussevd, 

until 1 Is CONTPOVERSS rte, voverning thie « lassttieution of we lybuniy whiieh 
I~ composed partly of Wenwl sanel prartly ‘if Tovcdisa-ral ir r. 

1) Aguin, it ht suld that all the artiele- rreteticomeet tne thits clause 
are articles of «lyre ==, oF of treneanne inne sited cortecmpent > camel thicet, try 

thie rule of Hoseitur it ined, the webby iv= (IT Is We belong ry thee ~inyvuler, 


in the Dndia-rubber clauses. mrav be dleld te bee certain pourtie nlar kinds of 


webbing, used for similar purpose . 

A third arortitnen}l Ix, that elastic we bobotne lice beeen olassttiedd wath |~- 
ponders, CTC... TH r thie Prvcdtso-rtaboloes chatise. feel recent Teort veur- ane, 
thiat if evratatnest ir “Hp posed thesat ( copper Pees=. Pti ebiietiblig thie en) tari inf 
IS67. ittemeded te cling it, Pt. thoets, thee clases worked. cpm them Tine’, 
dppear re prtbsericanit, the wool elatse shoul be conms=tried te refer te we boborteg 
Whiteh comtains \\ cn, sunnel elev - thot contain Ton Lo r, espe mative a- tiie 
latter !~ avers J Le fie camel Lannitead elirss. cemed as the eunls PPh eg thes thet ile 
rive their asetulness entirely trom: ther elastic qualitv. “The words in the 


elustic-we bbine qiittise, Boeot collie Tl Wase pres clea leer. ~eevre Tee PeeTer tes cot tyet 


fabries of Toelia-rubsber, stich as <lice~ cited beoot~. whieh: are mentioned twe 
lites leewee chown, sine pues eosPencadteer ebuat | i. ( Tews Peatbeta We hit tes 
tliat qualification 7 anon v. bois: ll, ated was corrected bw the ssi pere trae 
C curt. Though thie Weel clause Was historically lates Mm ot oeortertl than 
the Doclia-rubber clause, they <tared teeth mothe Revised Statutes. ane 
form pearl aol cotye COOPPTOTIE PD Mrci niet eyicte Thiel 
Steadiness im the rule~ and methods of taxation re vers peageeertianet 
On the part of the United States. the argument is very strongly urged 
thicet the weoel taritl was totenmded te prrers cher foot eVerV GPtiele Kibow te 
eeotrptiiete whieh is THU th Wiieoler eo} I } rt col Phat traaterma canned Ter We 
prea! all other laws whieh assessed a clutvo oon anvthing of that rt 
[ timed it very clifhiendt te reeonerle thes provisions of lawl ortesay whieh 
fritimt r pore te rread, | }* i the “A | ee. Tp eceedesteleratienty cf thy a ke hal 
2 character of this elastic webbing, whieh determines it< use. and of 
its having been classified ever sine DS4Z in clas~ of elastic 
gewnls, and so treated by the Supreme Court, Todo tet feel pustitiedd in 
changing the classification, and theretor d that the. cromoed= Weer 1 
yet Tee gl duty oof chee Lae nf. 
ln Comp anes with thy tipo Theil 1 thie portion, tthe ecm =f tp 
Tee hth Tbsseoser Tee ascertain thie clotyy t 
It is secorderedd, 
2] [Nive STATES oF AMER 
Varxxcehusetts Dhatriet. 
& eleolin (3. Stetson, clerk of the Peel CI toi ™ 
and for the distriet of Mlassachusett-, certify that the ftoregenny 
CoUnTDN ‘ot thie reeord and ct all prremwenl pie ane cof tla epee cet] | thie r? 


164) 5————*? 
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in the cause entitled Nathan Nichols et al., plaintiffs, v. Alanson W. Beard, 
defendant, in said circuit court determined, 

In testimony whereof I hereunto set my hand and affix the seal of said 
a@renit court at Boston, in said district, this first day of September, in the 
year of our Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States of America the one hundred and eighth. 

[SEAL. | JOHN G. STETSON, Clerk. 


(Indorsement on cover:) No. 367, Alanson W. Beard, collector of cus- 
toms for the revenue district of Boston and Charlestown, plaintiff in error, 
vs. Nathan Nichols and Falward M. Farnsworth, copartners, under the 
firm name of Nichols & Farnsworth. Massachusetts C.C. U.S. Filed 
&th October. 1SS83. 


~ 
_ 


Iu the Supreme Court of the United States 


OcToBeR TERM, 1886. 


ALANSON W. BEARD, COLLECTOR OF 
customs for the revenue district of 
Boston and Charlestown, plaintiff in 
error, 


U8 


NATHAN NICHOLS AND Epwarp M. 
Farnsworth, copartners under the 
firm -name of Nichols & Farnsworth. 


T) THE CIRCUIT COURT OF THE UNITED 
FOR THE DISTRICT UF MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


Iu the Supreme Court of the United States, 


Ocrover Tera, 1886. 


ALANSON W. BEARD, COLLECTOR OF 
customs for the revenue district of 
Beston and Charlestown, plaintiff in 
error, -No. 112. 

rs. a 

NATHAN NicHOLs AND Eywarp M, | 
Farnsworth, coparthers under the 
firm-name ot Nichols & Farnsworth. 


IN ERROR TO THRE (ROC COoteht OF THE UNITED 
STATES FOR THER DISTRICT OF MASSACHUSETTS 


BRIEF FOR THE UNITE STATES 


(rm 


ABSTRACT OF THR CASE 


Cdn the Pedy of Novernb. # ISX. t hae forty of 1 deren bee f 
IS7S8, and the idth of January 1879, Nichols & Farns- 
worth, the piaiatitts In othe cireuit court, Imported at 
the port ol boston three iveices of merchandise, de- 
scribed in the imvotces as “ wool vusset.” or “ wool 
terry, which were ent rec at the above <everal dutes 
as “woo! web.” Alanson W. Reard. the defendant in 
the circuit court, the collector, exacted as duty on the 
merchandise SO cents per pound on the weight thereof, 


bloli——1 


and, in addition, 50 per cent, ad valorem under the clause 
in Schedule L, section 2504, Revised Statutes, which im- 
poses that rate of dufy on webbing made of wool, worsted, 
or mohair, or of which wool, worsted, or mohair is a com- 
ponent material. The importers in due time protested 
and appealed to the Secretary of the ‘Treasury, whe af- 
firmed the fis-essment of the collector. The Importers 
claimed the dutv on the merehandise should be either 35 
per cent. ad valorem, under clause in Schedule M, section 
9504 of the Revised Statutes, which reads: “ India-rub- 
ber articles “  *  * composed of braces, suspenders, 
webbing, or other tabrics composed of india-rubber het 
otherwise provided for, 35 per cent. ad valorem,” or that 
it was liable to a duty of 50 cents per pound, and, in ad- 
dition, 35 per cent. ad valorem, under clause in Schedule 
L, Revised Statutes, which fixes that rate upon woolen 
shawls and all other manutuetures of wool of every de- 
scription made wholly or in’ part of wool, not * herein 
otherwise provided tor.” The merchandise in question 
was webbing made of india-rubber, wool, and cotton, 
known as * wool elastic webbing.” On the Ist of April, 
IS7%, in due time, the importers brought suit to recover 
the difference between the duty exacted and the amount 
they claimed should have been paid. On the trial of the 
Cast the facts were agreed Lhp Mord, including the protest, 
which was in the alternative form above stated. The 
court held that the goods were ~ubject toa duty of io per 
cent. only, and, in accordance with the stipulation ot the 
parties, sent the case to an assessor te ascertain the dam- 
ages, adopting that rate, in pursuance of which the assessor 
liquidated the amount illegally exacted at 3135, which, 


aa” 


ee 


with interest thereon from the 1|-t day of \pril, IS7%, to 
the 3d dav of February, 1885, made the total damages 
$16:..68, for which the court entered judgment against the 
United States, 


STATEMENT OF FACTS AGREED? UPON, 


The plaintiffs imported into the United States, at the 
port of Boston, trom Liverpool, Menelaned, certain heTr- 
chandi-e, inveoreod as * woel viissett “or * wool ferry — and 
entered as “wool web” at the dates and by the vessels 
following, viz: The steamship Bavarian, November 20, 


? > -s ; 
,O4e: steamship 


IGN; steamship Iberian, December &, 
[llvrian, January 14, 1879, and they duly entered all 
said merchandise at the custom-house tn Boston, 

L pon thre entry of the msn merchandise, tha ds fendant, 
the collector of customs at satd port, in due torm of law, 
ascertained and assessed and exacted trom the plaintiffs a 
customs duty thereon of SO cents per pound on the weight 
thereof, ancl in sclalition the reto of} pret eernet aa valorem 
upon its value under the clause in Sehedule 1, seetion 
aT Revised Statutes of the LT ryitend “frites, whieh iM 
poses it duty of cents per provtanied ined yt yn recent, ad val- 
Orem pen we bbings, beltings, bindings, braid-~, galloons, 
fringes, gimps, cord and tassels, dress-trimmings, head 
nets, buttons, or barrel buttons of other forms for tassels 
or ornament, wrought by hand or braided by machinery, 
made of wool, worsted, or mohair, or of which wool, 
worsted, or mohair is it COOPER Decry rit rrpcate rial, 

The plaintiffs seasonably objected to the assessment and 


payment of this duty, and in due time protested agaist 


the ascertainment, assessment, and exaction thereof. One 
of such protests, which may stand tor all, is annexed hereto 
and made part hereot. They also in due time appealed to 
the Secretary of the Trearury, who sustained the action of 
the defendants, and in due time they brought this suit, 
the writ in which is dated April 1, 1879. 

The plaintiffs claimed that the duty legally chargeable 
on this merchandise was either 35 per cent. ad valorem, 
under the clause in Sehedule M, section 2504 of the Re- 
vised Statutes of the United States, which reads as follows : 

“ Tndia-rubber articles composed of braces, suspenders, 
webbing, or other tabries composed wholly or in part of 
india-rubber, not otherwise provided for, 35 per cent. ad 
valorem,” or that it was liable to a duty of 50) cents per 
pound, and, in addition, 35 per cent. ad valorem under 
the clause in Schedule L, section 2504 of the Revised 
Statutes of the United States, which provides those rates 
of duty upon woolen cloths, woolen shawls, and all man- 
ufactures of wool of every description, made wholls or in 
part ot wool, hat herein otherwise provided,” 

The merchandise in question is webbing, made of in- 
dia-rubber, wool, and cotton. [It is known as * wool elas- 
tic webbing,” as distinguished from “ union elastic web- 
bing,” made of rubber, silk, and cotton, and “ cotton 
elastic webbing,” made of rubber and cotton, 

If the court shall deem it material to the issue, it is 
agreed that the merchandise in question ts used for gores 
or gussets in the manutacture of Congress boots, and that 
without the rubber it would not be adapted for such use. 
It is agreed that the webbing is not wrought by hand or 


braided by machinery, but is woven in a loom; that there 


are, and were at the time Congress passed the statute, 
webbings imported woven in looms, made in whole or in 
part of wool, worsted, or mohair, and which do not and 
did not have india-rubber as a component material, and 
that the ~\ eral articles THT ee or deseribed in the clause 
of Schedule L, tirst given in this statement, are made as 
follows, and were so made when Congress passed the 
statute, viz, that all webbings, beltings, bindings, and 
galloons are always woven in a loom, and are never 
wrought by hand or braided by machinery. 

That braids are always braided by machinery ; that of 
gimps and fringes some are woven in a loom, others are 
woven ina loom and wrought by hand, and others are 
braided by machinery and wrought by hand 

That dress-trimmings are made of woven or braided 
articles: and that cords, cords and tassels, head nets, but- 
tons, or barrel buttons, or buttons of other forms tor tas- 
sels or ornatmcit-. are w rought by hand or branded by ma- 
chinery, or mide by beth Processes. 

It thpmonn these facts the court shall be ot Cope tabents that the 
plaintifls have shown that AHCAC Ess of chuts thprond the mier- 
chandise in question was exacted from them bw the de- 
fendant, judgment may be entered for the plaintiffs for 
such excess, to be determined in accordance with the 
opinion of the eoourt bos All) fisseseor to hve appeimted by the 
court, with interests and costs > otherwise judgment shall 
be entered for the defendant with costs. 


; 


Copy of prot 
Boston, Janewery LO, 1879, 


Sik: We respectfully prreste =f ayant your assess- 
ment and liquidation of duties at the rate of fifty oonts 


t 


per pound and fifty per cent. ad valorem upon our 
Importation of three pieces of wool elastic webbing 


NB 


in case marked » 4 290, per steamship Bavarian, 


from Liverpool,and entered tor warehouse on the 29th 
day of Nov. last, claiming that under the existing laws 
of the United States this webbing is either liable to 
a duty of thirty-five per cent. ad valorem or a duty 
of titty Cont per pound cone tive per eent, acd Va- 
lorem. 

by the provisions ot Schedule M. ection 2 HOA of 
the Revised Statutes of the United States, webbing 
composed wholly or in part of india-rubber is spe- 
cifically named and a duty of thirty-five per cent. 
thereby provided, 

This webbing is composed in part of india-rubber 
and comes specifically within the statute description, 
anc should be classified accordingly. Should it, how- 
ever, be determined that because it is made part of 
wool it should be elassitied under Sehedule L, then 
we claim it should be classified under Sehedule L, 
Heys No. 1162, at a duty of tiftv cents per pound 
and thirty-five per cent. ad valorem. 

This webbing is not wrought by hand or braided 
by machinery, therefore cutot be classitied under 
sald Sehedule 1, Hevl’s No. 1168, as claimed by 
you. 

We submit ander compulsion, and shall hold) you 
and the Government responsible therefor, 

Yours, very respectfully, 
NICHOLS & FARNSWORTH, 

To Tlon. AL W, SEARD, 

( Ullector, ve. Poston. 


Sudqua nf. 


—- It Is thereupon considered Ly the emourt, to wit, 
February o 188°}, thisat the re prort of the assessor be 
confirmed, and that the said Nathan Nichols and 
Kdward M. karnsworth, plsatntatt, recover of the ~aid 
Alansen W. Beard, detendant, the sum of S165.68 
damages, and their costs of suit taxed at 

Upon the rendering of the opinion of the court in 
this cause the following bill ot exeeptions is allowed 
by the court : 


Th fe nelernt » eae prions 


To =i) much of the rulings and decision of the 
court ip this cause as holds as matter of law that the 
merchandise in question Wiis subject toa eustoms 
duty of only 35 per cent. ad valorem, and that it was 
not subject to the etstom- duty of 50 cents a pound, 

<> and yt) per cent, ad valor Thi, iis charged by thie de- 
fendant collector of customs, the detendantat the time 
of the said rulings and decisions excepted, and betore 
judgment excepts and prays that lis exeeptions may 
be allowed by the court, 

A true reeord., 

Attest : 

JOLIN GF. SPE TPSON, 
(%, rk. 


SPECIFICATIONS OF ERROR 


lirst. ‘The court erred in entering judgment on the 
facts stated for the plaimtitts and against the defendant for 
£165.68, 
Second, The eourt erred in ruling “as a matter of law 
&. that the merchandise in question was subject to a customs 


duty of only Oo per cent, ad valorem. and that it was not 


4é 
“ 
Ns 
subject to the customs duty of OO cents pel pound and 
50 per cent. ad valorem, as charged by the defendant, the 


collector of customs, 
BRIEF OF ARGUMENT. 


The three clauses of the tariff act to be considered in 
deciding this question are as follows : 


kirst. Section Z504, Schedule L.. “ Wool and 
woolen goods,” Revised Statutes, page 472: “ Web- 
bings, beltings, bindings, braids, galloons, fringes, 


- * 


‘ 


gimps, cords, cords and tassels, dress trimmings, 
head nets, buttons, or barrel buttons, or buttons of 
other forms for tassels or ornaments, W rought by 
hand or braided by machinery, made of wool, worsted, 
or mohair, or of which wool, worsted, or mohair is 
a component material, 50 cents per pound, and in 
addition thereto yd per eet. ad valorem,” 

Second, Section POA, Schedule M, sae Sundries,” 
Revised Statutes, page 477: ° India-rubber articles, 
composed 7) braces, suspenders, webbing, or other 
fabrics, composed wholly or in part of india-rubber 
ret otherwise provided for, abed pret cent. sud valo- 
red. 

Third. Seetion 2504, Schedule EL. “ Wool and 
woolen goods.” Revised Statutes, pave 471: ° Woolen 


cloths, woolen shawls, and all manufactures of wool 
of every description, made wholly or in part of wool, 
not herein otherwise provided for, 50 cents per pound, 
ancl, in addition ther Tad, oped per rit. aud valorem,” 
The collector liquidated the duty under -the first of 
these clauses. “The eourt ruled it should have been liqui- 


dated under the second. The porter clanmed, if not 


liquidated pryede r the second, if whe riled be under the third, 


\~ the third clause eves tieotl ~pocitically prrenn de tor 


‘) 


webbing, anne both the other clatses clan, if deiand- bie? 
further consideration. Tt then remains to ascertain which 
of t! e fir-ttwo clauses embraces the merebanmeise described 


In the invedces, Among the faets agreed it is stated 


The merchandise in’ question is webbing made of 
india-rubber, Were, canned cert Leon, It Is Ta? iis 
“wool elastiee webbing.’ as distinguished from 
“LL nion elastic” made of rubber, wool, and cotton, 
canned “ cotton elastic webbing. rine of rurbybeer canned 


cotton, 


The commercial designation of the merehandise then is 
“wool elastic webbing.” By this ‘name, by which it) is 
known in commerce, it must be taxed. But both of the 


clauses provided tor webbing. “The first includes * web- 


’ . , 


bing niaedle of wool or of which wool 
isa Component material.” 

The i part Wils webbing, ane Wel VMi- CCOTLD DP ete rit 
material, The first clause does not have the qualifieation 
“pot otherwise provided tor” Plenee, by this first clause, 
this merchandise is provided tor by name and bw ce a 
tion without qualification. “The second clause, ander which 


the eourt classitied thi cremmds, ~ qualitied by thy clatse 


“not otherwise provider for. boeit, Li the first clan , 
this merchandise Wil- provided feo hy it= known eom- 
mereial Phithae, sane bayou deseription tlisat. unquestionably, 
did’ deserihe it. The <ubjeet of Sehedule DT. tn whieh the 
clause is found, i named “ wool and woolen goods 2” and 
Is deseriptive of a specthe class of goods commerctalls 


known as woel and woelens. The subjeet of Schedule 


od 


M, under which the second clause is found, is “ sundries,” 
‘ which tim fh ODbTIe designates Thee ~pocific clas~ cat uewnds 
Those articles which in commerce are known as wool ot 


llol4—v 


10 


woolens are intended to be embraced in Schedule L. The 
fact that a portion 6f an imported piece of goods known 
commercially as wool or woolens made of some other ma- 
terial, is not sufficient to take the goods out of their proper 
schedule, or establish that its commercial name should be 
disregarded. All colored) woolens have some dyeing 
material combined with them, but this does not change 
the classification yIVen them as of wool or woolens. 
The second clause reters to “ india-rubber, articles com- 
posed of . ’ . webbings, composed wholly or in 
part ot india-rubber.” 

This clause would indicate that the webbing therein 
referred to should be known as india-rubber webbings, 
which certainly would not describe the goods in dispute, 
At least it could not with propriety be said to embrace 
wool or woolen elastic webbings Which ure known in CoOrnlL- 
merece as such by name. For, in the assessment of duties, 
statutes are to be construed as applicable to articles by 
their commercial designation. (.trthur vs. Morrison, 96 
U.S. Rep. 108.) Then, as the first clause under which 
the duty on the merchandise was assessed is an absolute 
enactment without qualification, and does accurately de- 
scribe the goods by their material, and substantially by 
their commercial name or designation, the court erred 
in directing the assessment of the damages on the basis 
that the mv rehandise should have been classified under 
the second class quoted, instead of the first, under which 


if Wiis exacted ly the collector. 


G. A. JENKS, 


Soli “ale ref re We ral, 


Supreme Court of the Glnited States, 


OCTOBER ‘TERM, 1586. 
No. 112. 
ALANSON W. Bearnp, CoLLector or Cusroms, 
i. 


NATHAN NICHOLS ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS 


BRIEF FOR DEFENDANTS IND ERROR. 


The iY f~ were aoreed iN} thy court by low 

by them if appears that the merchandise which was th 
subject of this suitis a webbing made of india-rubber, wool 
and cotton ; that it is knownas ” Wool bo la~tye Woelslone.’ in 
contradistinection from “Union Elastic Webbing.” made of 
rubber, ailk and cotton, and “Cotton Elasti Woabobotner.’ THe 
of rubber and cotton. 

Two sections or clauses of law are in question, 

One, in schedule M, Sec. 2504. of the Revised Statutes of 
the ( nited Stites, White T prrery des a duty of thirty-five preni 
cent ad vralore Mii pon bere s. SUSTM nders, We bybonpper, (r] other 
fabrics composed wholly or ino part of india-rubber, not 


otherwise provided for. 


2 BRIEF FOR DEFENDANTS IN ERROR. 


Another, in schedule L of the same section, which pro 
vides a duty of fifty cents per pound, and in addition fifty 
per cent ad valorem, upon “webbings, beltings, braids, gal- 
loons, fringes, gimps, cords, cords and tassels, dress trim- 
mings, head nets, buttons, or barrel buttons, or buttons of 
other forms for tassels, for ornaments, wrought by hand or 
braided by machinery, made of wool, worsted, or mohair, or 
of which wool, worsted, or mohair is a component material.” 

The plaintiff in error, as collector of customs, exacted the 
latter rate, upon the ground that the import was a webbing of 
which wool was a component material; while the defendants 
in error and the court below sustained their claim that the 
duty should have been thirty-five per cent ad valorem, upon 
the ground that the import was a webbing, composed wholly 
or in part of india-rubber. 

The agreed statement of facts shows this import depends 
on its elastic quality derived trom the india-rubber warps 
for its usefulness and existence as an article of commerce. 
Webbings of silk, cotton, wool, or worsted are non-elastic 
and unyielding. Neither of these fibres affords the qualities 
of elasticity and resilience to any webbing into which they 
enter, or adapt it for gussets in congress boots. The state- 
ment (p. 5) says: “Without the rubber, it would not be 
adapted for such use.” 

Judge Lowell, in the Circuit Court, gives the same force 
to this distinguishing fact among the tariff enumerations, 
which this court similarly gave in Sustield’s case, 96 U.S. 
128. 


Upon the facts there is no question that the import is 


BRIEF FOR DEFENDANTS IN ERROR, 


-~ 


within the description in the india-rubber clause. It is 
webbing, and is composed in part of india-rubber. If the 


limitation words, “wrought by hand or braided by ma- 
chinery,” in the wool clause, are held not applicable to. the 
webbing intended to be provided for, then this import would 
appear to be within the words, but not within the spirit of 
this wool clause, because it is webbing, and wool is a com- 
ponent material. Reasoning upon this basis Judge Lowell in 
the court below found for the plaintiffs in these words, ” Upon 
the whole, in consideration of the spegial character of this 
elastic webbing which determines its use, and of its having 
heen classified ever since 1842 in «a small class of elastic 
goods, and so treated by the Supreme Court, Ido not. feel 
justified in changing the classification, and therefore hold 
that these woods were subject to on duty of thirty-five per 
cent.” The learned Jude concisely strites the whole (jlies- 
tion, assuming the most favorable aspect of the defendants’ 
side. The case of Arthur +. Davies, 96 U.S. 155, and 
Faxon v. Russell iN) this eourt, not reported but decided Oet. 
‘Term, LATS, cited by Judge Lowell, possibly Thinks bre areiued 
as not applicable to this upon the ground that inthis ease there 
are two enumerations of webbing under which the import, so 
far as words of description are concerned, falls: while in the 
two cases cited there was a specific enumeration of suspend- 
ers and webbing as against general words ~ Manutacturers 
ag etc. ; and the Court held that the specihe controlled the 
general words. 

Admitting that this criticism or comparison ofthe Arthur vr. 


Davies and Faxon v. Russell cases is well made. the principle 


4 BRIEE FOR DEFENDANTS IN ERROR. 


declared by this court in the case of Arthur rv. Susfield, m 
the 96 U.S. 128, is most positively applicable. Spectacles 
made of glass and steel were the subject under considera- 
tion. No enumeration of spectacles as such was in the tariff, 
but there were provisions for manufactures of glass, or of 
which glass shall be a component material. Also, for manu- 
factures of steel, or which steel is a component material, 
Justice Hunt in announcing the opinion of this court: said, 
"That the goods were within the description of both sections, 
that if either were absent from the law there would be no 
difficulty in classifying spectacles under the one remaining.’ 
It was argued that the «question might be solved by con- 
sidering the /asf provision in order in the statute as applica- 
ble, or by holding that when there were two enumerations the 
lower duty must prevail; but the Court declined to pass upon 
these points, and held the “ manufactures of glass” as the one 
applicable, upon the ground that the connection in which the 
articles are found in the statute afforded good cause for the 
decision of the Cour 

“Steel may or may not form a part of the spectacles, the 
article will be as perfect without it as with it, there could be 
no spectacles without the pebbles or glass. The use of 
spectacles is to aid the sight. The pebbles and the vlass are 
the materials which effect that purpose, the steel is inci- 
dental, auxiliary, merely.” 

Applying the same reasoning here, it is clear that there is 
no error. Wool may or may not form a part of ” webbing 
composed wholly or in part of india-rubber.” India-rubber 


is the material which effects the purposes of this webbing 


BRIEF FOR DEFENDANTS IN ERROR. 5 


“gores for congres boots.” It is the material which gives it 
the agreed descriptive name “ Woo/ Elastic Webbing.” It i- 
the material which fits it for this special designed use. 
Without it, its specig] character would disappear, and the 
article be useless for the only purpose of its existence. The 
wool, or any other material covering the rubber warps, is 
"incidental, auxiliary, merely.” 

All of which is respectfully submitted. 


CHARLES LEVI WOODBURY, 
Atty. for Defendants in Error. 
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Z BARTHOLD SCHLESINGER ET AL., 4C., VS 


hereto set my hand and the seal of said court this first day of Sep- 
tember, A. D. 1883. | 
pSeul of the Circuit ( t. = tts. | 


JOHN G. STETSON, Clerk. 
| Endorsed :) Writ of erro: | 
o [NITED STATES OF AMERICA, | 
Mass ik hiruisetts Jrstrict. j 


At a circuit court of the United States for the first crreuit, begun 
and hol den iif Boston, withiun anid for the district ot Miassae we. ‘tts, 
Onl Mond: iV the — nth dav oft ¢ Wctober. 1) the vear of our Lora 


One teueand elgl itt hundred and eighty- two, the fifteenth day Ol 
said October ee il on a Sunday, before the Honorable John 
Lowell, cireutt judg re | 
In an Action of Contract 
} BARTHOLD SCHLESINGER of Brookline, and SERASTIAN SCHLE- | 
“INGER, of Bost Ol), both in said district. coparthers under 
the stvle of Naylor & Co., having a usual place of business at 
Boston afore sald, P|; unititts. 
ALANSON \W BEARD. collector oO} the customs for the revenue dis- 
trict a Boston ana (Charlestown, Defendant | 
Phe writin this cause is dated the twenty-sixth day of July, A 
ID. ISSO, and was entered at the October term of this court. A. D 
LSS0. wi - and Whit re thie prirties chpopn ared by their respective “at- 
torneyvs 
On the twentieth daty of October, A. D. ISSO, the following decla- 
ration was filed by consent | 


First Count 


And the plaintitls say the defendant owes them eight hundred 
and i ¢ ightv-nine ana r dollars. according to the account hereto 
annexed 


, 
, , “ 
Account Annexed 


bk STON, July ith. 1SS0) 


A. W. Beard, collector. to Nay! lor & Co., Dr fh 


‘ ' ‘ . I > 
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6 BARTHOLD SCHLESINGER ET AL., &¢., VS. 


In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston in said district, this first day of Sep- 
tember, in the year of our Lord one thousand eight handred and 
cighty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal of the Circuit Court Massachusetts. ] 


JOHN G. STETSON, Clerk. 


Ll? Bond fai Writ of Krrovr. 


Know all men by these presents that we, Barthold Sehlesinger, of 
Brookline, and Sebastian B. Schlesinger, of Beverly, both in the dis- 
trict of Massachusetts, as principals, and George P. King, of Boston, 
In said district, and Alexander Imbre, of the city and State of New 
York, as sureties, are held and firmly bound unto Alanson W. Beard, 
collector of the customs for the revenue district of Boston and 
Charlestown, in the full and just sum of five hundred dollars, to be 
paid to the said Alanson W. Beard, — certain attorney, EXeCCcULlors, 
administrators, or assigns: to which pavinent, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointiy and severally, by these presents. 

Sealed with our seals and dated the seventeenth dav of March, in 
the vear of our Lord one thousand eight hundred and eightyv-three. 

Whereas lately at a cireuit court of the United States within and 
for the district of Massachusetts in a suit depending in said court 
between said Barthoid Schlesinger and Sebastian Schlesinger, CO- 
partners under the style of Naylor & Co., having a usual place of 
business at Boston aforesaid, plaintiffs, and said Alanson W. Beard, 
defendant, judgment Wiis rendered against the said plaintiffs, and 
the said plaintiffs having procured a writ of error and filed a copy 
thereof in the clerk’s otlice of the said court to reverse the Judgment 
in the aforesaid suit, and a citation directed to the said defendant 
eiting and admonitshing him to be and appear at a Supreme Court 
of the lL nited States to tn holds hhoat Washington Ol} the second Mon- 
day of October next: 

Now the condition of the above obligation is such that if the said 
plaintiffs shall prosecute their said writ of error to effect and answer 
he fatl to make their plea wood, then the 


all damaue - and Costs if / 
| anid vod othr rwse lo remain 1) full force 
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Approved JOMN LOWELL. 


| dda [oN Ctrenit Cor rf. 


ALANSON W. BEARD, COLLECTOR, &c. ‘ 


A true Copy of the bond taken hy th judge at the time of allow- 
ing the writ of error named im said bond, which bond is on tile in 
the office of the clerk of the circuit court of the United States for 
the first cireuit and district of Massachusetts 

Attest : — = — 

Clerk U.S. C.C., Mass. Dist 


Endorsed on cover: Massachusetts C.C. US. No. 3SS6. Barthold 
Schlesinger and Sebastian Schlesinger, copartners under the stvle of 
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‘Seal of the ¢ iit Court Mua “MOET tt 


JOUN G. STETSON, Clerk. 
[| Endorsed Writ of error 
3 UNITED STATES OF AMERICA, | 
Massa brig fhe District j 


Ata circuit court of the United States for the first erreuit, begun 
and hold rh ual Boston, within und for the district of Massachusetts, 
Ol Monday, the sIXteenth chit cet Od tober. it) the Veunl ot our lore 


} ; iow | ' , ' ' , Tht ; 
one thousand eight lruundred and eightv-two. the fifteenth day of 
] ] ‘ } < ’ ’ . : ) 
Silat (detobel happening (oT) » sSuUeial \ Defope: type flonorabl dolay 
= ‘ 
nese 5 enlaces : } 
Lowell, circuit judge 


['Nirep Srates or America. Plaititts 


’ 

listrict of Massachu- 
setts, and Sebastian B. Selilesinger, of Boston, in said district, co- 
’ 


pairtners doing business in said Boston under the firm name and 
stvle of Navlor and ¢ OMI DANY, Defendants 


And the plaintiffs say that heretofore, to wit, on the eighteenth 
day of October, A. Do S79, the defendants imported, among other 
things, into the United States of America, at Boston, in said district 
of Massachusetts, 1h the steamer “ NNilame <e. Irom a certain forelgn 
country, to wit, from the Kingdom of Great Britain and Treland, 


oe 


certain merchandise subrect bv law to thr peavdne nt of customs duties 
to the said United States on being triported thereinto as aforesaid, 
to Wit. a large amount of wrought iron which had not theretofore 
been imactual use, and consisting of boller clippings punchings, and 
bar ends. to wit.tw mndred lL} sixtyv-three thousand three lhun- 
dred | a4 da nds thereof, the said iron 

eing | . t lucent of one cent per pound 

is CUstol s thereo! ind the defendants paid a certain 


sum by wav of said duties on said importation, but there still re- 


a ae ; — , ) + . | | 
mains due wand Ublbpaid e suid l nited Stites as Customs duties 
. . . ; » .) . 4 . ; + ] ‘ . ] . ] } . i . 
on said Mab peort, (oT) Bp s iar, SIXLOCOT hundred and eleven dollars 
] » ee b« + os . ] = Ss } . ] s | ‘ j ~ 
tried DRDO Lt me & ts ai toi i Je cAliti Liit (helehadants Owe the plain- 
+} ~ a) , ie } ’ ° j 1} . } . 
titts (hie Sitlad tli PSiXteen hundred and cieven dollars and ninetv- 
.% . = j — { . 
Wo Cents (Si foil.f2l) and interest thereon 
\ 1] @}, » . ; ‘> ; + ef . ‘| ‘ | : ‘ "y ' ' S| 
Ana the pPialntiits Tay iersav that heretofore, to wit. on the elght- 
? } 4 ; ‘ 4 } Br i ] ] 

» * ’ » ’ ; . . ‘ . 5 . 
eenth dav of October, A.D ISTO the defendants MWnported inte thre 
} ’ — } > * . , . | a > . 
“ata Dited States, at Dos no sald aistriet of Massii hilise’? «by thi 

~Tersnlyie r “a learyg as iver yhay " ; ° ove) yy9xT7 f,\ wit + 
‘ ‘ i ‘ Beraia ‘ i si ' j ebiadid at? ft pigs Ctrtiii BF ' bis iran) 
, ] : i ‘ , ¥ | *» J » 4 } j . ] ~ ’ * 
London, in the Kingdom of Great Britain and Ireland, certain mer- 
; , ’ . 
. ‘ ' ; a? . , " ; , 
hbandise subject bV law to the pavment of ‘ustoms duties to the said 


‘ : 
[ nited States on being Hnported thereinto as aforesaid, to wit. a 


THE UNITED 


large amount of boiler chipping, }! 


and composed of tron, and rated as 
form less finished than irom in | 


Iron, to wit. two hundred and sixty 
and thirty-two pounds ( Ps... 
t) able ut thie rate of Ohne cent a 


a certain suti bv wav of ss 


portation, but there =till renmiains «ft 


States as custom duties om sar iat 
dred and eleven dollars and mine 


dete nants owe the prlavunatitts tlie s 


eleven dollars anid mt ety -PWer Celt- 


And thre plaimtitls further say t 


; . . ; 


ure jor the Satne CUUse Of ACU ; 
States, as thev suv, the sum of thre 


The writ in this cause t= dated 
ISSO). ana Wits duly erpterre 7 iit tiie 
ISSO. when and where the parties s 


neyvs 
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This cause was thence contrite 
term, A. D. 1SS2. when, on the s+ 
statement of agreed facts was tiled 


(Agreed facts forty part of the tb 


forth, and are therefore lrere om 
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BARTHOLD 


SCHLESINGER ET AL., a 
S Oct. 20, ISP, and the estimated duty of 


on the wharf by the appraiser, who, Qet. 25, 1s 


ss 


weighed, and there were found to be forty-two 


weight one quarter, and twenty pounds of thr 
s * : 

» sep ede vay } ! : | ’ ; } 

ZH err Potids of The trom deserted OV the ay 


new wrought scrap-rron 


a 
mave to Tithe sensohablie tot! ; 1h) ti] 


’ ; . 4 , 
—femst(] Upon a ane pretia r\ Lise (dedetilagts 


SSM) a ton 


ei 
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erchandise Was 
is, s1x hundred- 
<crapeiron and 


aliser is above iis 


, 
chibi assessed il 


merchandise at the custom-house in Boston for consumption 
“is- 
Lite rehiuan- 
dise was delivered to them. The merchandise was duiv examined 
ri l ported threat il 
portion thereof was old SCTaprIPOn and dutiable at SS.00Q.a ton. and 
twenty-five tons, 
Was new wrought scrap-rron—" bottler punchines clippings, and bar- 
ends “—and dutiable at one cent a pound under Department decis- 
ions of Nov. 3,..1874, Q@nd July 28. 1879. The 
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THE UNITED STATES. ”? 


judgment for the plaintiffs for 81,611.02, and interest and costs; to 
which ruling and refusal to rule the defendants excepted, and pray 
that their exceptions may be allowed 

Itas thereupon, towit, January 1th, ISS83, considered by the court 
that the said United States of America, plamtiffs, recover of the said 
Barthold Schlesingerand Sebastian Bo Schlesinger, defendants, thesum 
of cetie thousane =1X hundred anid els Vi bed llars ane Hinhety Iwocenhts, 
with interest thereon from Nov. 26, DS7%, anounting to the sum of 
three hundred and four dollars and thirty-eight cents and thetr costs 
of suit, taxed at —— 

A true record 

Attest JOHN G STETSON, Clerk. 


1] The following is the opinion of the court in accordance with 
Which the Judgment in said cause was entered 


° . ” 
Opinion of the Court oh niles yet J ISsv 


(ireutt (court of the Lo nited sstittes, District of Miassachuse tts 
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BArTHOLD SCHLESSINGER ef al, ) 
No. JO46 Law Docket 
Aranson W. Bearp } 


Uxirep Srares 
j No bods Law L dev ket 
BakTHOLD SCHLESSINGER ef ad. } 
OCELL. J. 
Dhese cases are submitted reed facts, which require me to de- 
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t) RARTHOLD SCHLESINGER ET AL., &C., VS 


these cases, in 16 Opinions Att'y Gen., p. 4 5. with which I concur. 
The orders will be: 

In No. 1546, judgment for the defendant for costs. 

In No. 1548, judgment.for the plaintiffs for 81,611.92 and interest 


and costs. 


1? UNITED STATES OF AMERICA, | 
Massach usetts District, } 


SA. 


[. John G. Stetson, clerk of the cireuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregolng Is a true COpYV of the reeord and all proceedings, including 
the opinion of the court, mn the cause entitled Loiited States of 
Limerica, plaintiffs, » Barthold Schlesinger et a/., defendants, in said 
clreuit court determined 

In testimony whereof [ have hereunto set my hand and affixed 
the seal of said cireuit court, at Boston in said district, this first day 
of September, in the vear of our Lord one thousand eight han- 
dred and elghits -three, and of the lndependence of the United States 
the one hundred and eighth. 

[Seal of the Cireuit Court, Massachusetts. J 


JOHN G. STETSON, Clert. 
I Bond on Writ of kerror. 


Know all men by these presents that we, Barthold Sehlesinger, of 
Brookline. in the district of Massachusetts. and Sebastian B. Schle- 


singer, of Beverly, in said district, and George r, King, of Boston, in 
caid district. and Alexander lmbre, of the CIty and State of New 
York. as sureties. are held and tirmilv bound unto the United States 
of America in the fall and just sum of four thousand dollars, to be 
praia to the sand United States: to Which Pavinent, well and truly 
to be Priikedee, We bind oOuUrseilVes, our heirs, executors, ane adminis- 
trators, joIntiv and severally, by these presents 

Sealed with our seals and dated the seventeenth day of Mareh. in 
the vear of our Lord one thousand eight hundred and eightv-three 
Whereas lately ata eireuit court of the United States within and 


; . ie | — ‘ : ? ? 

for the district of Massachusetts ina suit) di prorneditier 9n sald court 

" : 2 ’ ‘ ' ' , ' ’ ‘ 

Del wWeentl Phe | hited States, | rntilfs, ane tha “ila Darthoid Schle- 
: nid Sel : }? . } 

Shyer ane Sseoastiahh fm. & esiliver, coparthers Gomme Obusiness in 


’ Riis ——e af ‘ an , 7 : . . 

sald Boston Pryde! i rit ithe Ab stvie | Navior and ¢ OTN P MANN, 
, 1 . 

vrulnst the said dete ndants, and 

the sald defendants having procured a writ of error and tiled a copy 


’ at , ] a = ; 4 j - ! a 
thereof in the clerk s office of the sutd court to reverse the adornent 


} ; 
defendants, judgment was rendered a 
, >, , 


a. Tipe tit. nd sn) ? avat , a : lee »@ } ‘ t} ‘ 3 <7 ‘ 
i i si ' tit ; » 465 ‘ bs titel sete CPP Peered cf? Laide “iid bilter . tab te’S 


, , ‘ " 
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vand admonishiny them to be and appear at a Supreme Court 
' ° . » . 7 ; 
f the United Stat \\ : \ 
¢)) t Til ei] ' i ,. Ta) th Ppevieqe li if imsiiineton ont le second ‘dli- 
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ail damages and costs if he fail to make their plea good, then the 


THE UNITED STATES 


above obligation to be nulland void: otherwise to remain in full force 
and virtue. 
Bb. SCHLESINGER. . <. | 
S. Bo SCIILESINGER 
GEO. PD KING. i 
ALEX. IMBRE ry 4 


Signed, sealed, and delivered in presence of— 


Approved : JOHN LOWELL. 


[- N. (ij renal Judie 


A true eOpy of the bond taken by the judge at the time of allow 
Ing the writof error named in said bond, which bond is on tile in 
the ottice of the clerk of the cireuit court of the United States for 
the first cireuit and district of Massachusetts 

Attest: ——— | 

Clerk US. C.C.. Mass. Dist 


Endorsed on cover: Massachus et. &. [ Ne No 4 Barthold 
Schlesinger and Sebastian B. Schlesinger, copartners doing business 
under the firm hame WA stvle of Nal lor & COonmipany, polaitifls ith 


error, 7s. The United States. Filed 10th October, 1SS5 


——— Ate teagan 
—_ gg AM 
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Supreme Court of the Anited States. 


OMYPOBER ThikRM, =o. 
No. 120. 
SCHLESSINGER ET AL... 
PLAINTIFFS IN) ERROR 
" 


A. W. BEARD, 


No. 1330. 
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BRIEF FOR PLAINTIFFS IN) ERROR. 


BOSTON: 


24 FRANKLIN STREET 


ALFRED MUDGE & SON, LAW PRINTERS 


LARS. 


-- 


Supreme Court of the Cnited States. 


No 12%. 
SCHLESSINGER ET A Lie. Plaintiffs bi error, 
. 


A. W. Brann, Collector. 


No. 1330). 
SCHLESINGER ET AL. Plaintiffs am error, 
a « 


rq’ . ’ ’ ret ane S owe ere” 
fue UNirep STaTEs. 


BRIEF FOR PLAINTIFFS IN) ERROR, 
STATEMENT OF TITER CASE. 


The question involved is, whether wrought tron waste, the 
punehinges apn clippings of wroudlit tren breotbert plates canned 
W rouclhit sheet iron, left after thie hainufaeture of the brother plates 
inte boevt deny = Wis completed, l- duty ible it= serup-iron or 3s ron iti 
bars. The enses were submitted on agreed facts framed to present 
this question, andare brought before this court on writ of error, to 
the ruling that tipron these fuets the prlaretiths in 6error were not 


, 


entitled to judgment. 
SPECIPICATION OF THR BhROnS RELIED CPOs, 
Krror relied wpa mm ivo. 12%. 
That on the faets agreed the court should have ordered judgment 
for the plaintiffs, and erred in orcering judgment tor the defendant. 
Brror relied upon wm No, 130, 


That erry the fue - aoreed the eavrt should hia ‘’ ordered judgment 


for the defendants, and erred in ordering judgment for the plamtiff. 


BRIEF OF THRE ARGUMENT, 


[. 
The provisions of statute, the construetion of which is presented, ‘ 
are as follows : -— i 
Rev. St. S 2504, Sched. FE, }). 44. 

"But all iron in slabs, blooms, loops or other forms, less tinished 


“than iron in bars and more advanced than pig iron, except castings, 


7 shall he rated iis iron in) bars, sini pay duty accordingly) . te ye. one 

cent per pound), : 
Same section, page 466, ; 
"Wrought scrap-iron of every description, eight dollars per ton, 

"But nothing shall be deemed scrap-iron except waste or refuse iron | 

“that has been in actual use, and is tit only to be remanufactured.” | 
It Is agreed that the merchandise I~ Wiiste Iron, Cousisting of the 

punchings and clippings of wrought boiler plates and wrought sheet | 


iron left after the process of the manufacture of the boiler plates inte 


“9 Be 
mere 


boilers was completed; that this is the only actual use to which 
it has been subjected ; that it is Incapable ot being further used, and 
is fit only to be remanufactured. (Page 4 of printed record, ) 

If the letter of the statute in regard to wrought serap-iron is 
broad enough to cover this merehandise it is certainly within the 
spirit of the law. It is the serap-iron of commerce and was so 
invoiced ; it Is waste tron and tit only to be remanufactured. Tas 
there been anactual use of it? [t is now useless, “ ineapable of being 
further used.” Tt was not always useless, it at one time formed a . 
hecessary part of a boiler plate. Cant be said that a thing that st 
one time served a useful purpose, that has been put te the only use 
for which it Wiis Intended from the time it was first subjected to the 
process of manufacture, nic lias heen aetualls used ti}? i such lise’, 
and is now Useless, lias never been tin setual lise 7 ‘ 

To say.as was said by the Attorney-General, “this meaning to 
“the words actual use would practically leave nothing for then 
“to operate upon; since in this sense, every scrap of iron has been 
4: used, is has also the completed article, before if lenves the foundry, 


“mill, or machine shop.” is not a fair answer. 


16 Opinion of Att. Gen., 445. 


re 


“at some tite prart of oan 


The wae We contend for is not oa biere inetdental use on the 
process of mianufacture, the article itself passing unchanged into an- 
other and composite manufacture, buta bow fide, primary and ulti- 
mite use of the article for the particular and only purpose for 
Which it was intended, it being used ap and rendered useless in the 
using. [tis a contradietion of terms to say that the boiler plate is 
used ane the rejected fragments (the primetime of the bother lievles ) 
are notused.  “Phey have been used Phe ingenuity of the meehante 
lias mot Vel devise da Wav to) do without them ina bother plate. 

It is true that after they have served their use they “are thrown 
“aside for the very reason that they are useless, or in fret cannot be 
“used in the complete article manutiaetured.” 

Phe primary na ultimate use for whieh a borer phate Is intended 
is tommke a boiler, and after it) lias been used in this way it is sub- 
mitted that, as a boiler plate, it has been aetually used and can no 
lonver return to the stute of an untised brother plate, theouerh the howler 
of whi ly it forms it pear lists never been ised a8 3 bother, ceticd if it 
plate tor cit re'itsant Is taken crtil ols completed bother renned Lona fide 
thrown aside as refuse tron, such boiler plate, as a boiler plate, has 
been setunally ned. though the botler.as a bottler, could not of course 
be said te have been actually used until it had been put te the pri- 
rears and ultitnate use for whieh it was intended asa completed boiler, 
viz.. for borling. 

Ih facet, the lise’ to white these pumelinges have been poral Cones 
exactly within the letterot this definition viven Ih \tts (sen, Devens 
When he attempts to define what such use must be. inorder to bring 
it within the statute. "The tron Imported as scrtep) tatist have becn 
article wetually pruat to the use for 
“which it was designed, and subsequently thrown aside upon the 
: hhesp of waste or refuse as no longer suited to its original JED prose 
‘oud tit only to be remanufactured. Tt must not be a colorable 
use, for | day . Week, Or pantii, an then Capers hosts reyes tera] or 
“Tard aside for eNportation - if tnitist bene cotnie’ We fins . heonuse hie loner 
capabl of beige used according to its original design, and fit only 


“tor remanutaeture, wd tor nothing ef 


lt ¢ yointons Att'y Alsen. 445, 
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These punchings are the very articles which have been actually put 
to the only use for which they are designed, have been thrown aside 
upon the heap of waste or refuse as no longer suited to their original 
purpose, and fit only for remanutacture. Tt is no mere colorable 


use; they have not: been capriciously rejected or laid: aside for ex- 


portation ; they have become refuse because ho longer capable oft 


being used according to their original design, and are tit on/y for re- 
manutacture, and for nothing else. 

In a recent case (Astor ve. Merritt, 111 U.S. 213) this court) has 
construed the words “actual use” as applied lo Wearing apparel, 
and held that a broad rather than a marrow construction should be 
adopted. 

That actual means “real” as opposed to “nominal” “Tn use’ 
means “in employment.” That “to put to use” is to employ, to de- 
rive service from. 

It is submitted that within this detinition this merchandise has been 
used, 7. e., there has been derived from it a service. and the only 
service for which it was intended, and that this serviee las been real 
and not nominal, for without it) the manufacture of a boiler plate is 
impossible. 


But if it should be held that there has been no aetual use 
within the mening of the statute, if is contended that as this is wvasle 
iron, its such, it is lo he deemed scrup-iron, 

The various statutes which have been passed providing for duties 
on this class of merchandise are as follows + — 
Act of July 14. i832. y 2, clause 13. 4 St. S88. 

"That all serap and old tron shall pay ad itv of twelve dollars and 
"fifty cents per ton; that nothing shall be deemed old iron, that has 
“not been in actual use and tit only to be remanufactured: and all 
' pieces of iron, except old, ot nhiore than SIX ithe tyes in leneth, or of 


‘suthecient leneth to be made into spikes and bolts, shall be rated as 


“bar, bolt, rod, or hoop iron, as the case may be, and pav duty ae- 
" cordingly.” 
Act of Aug. 30, 1842, § 2. clause 3, 5 St. 559 


"On all old or serap iron ten dollars per ton: Provided, That 


— a. ee 
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“nothing shall be deeried old iron that has not been in aetaal use, 


“and tit only for renvinufieture > and all pieces ete.” same as in pre- 


ceding act. 

Act of July 39. DS th, chap. 7b Schedule © (thirty per coutinad 
raloremn), St. 4. | 

"Tron, iti lars, blooms. bolts, loops, prices, rowls, slabs. or other 
form hot otherwise provided for: castings of iron: oll or scrap 
“170n." 

Aet of Mareh 2. D861, chip. O68, § 7, clause 3, 12 St. 18}. 

"On old serap-iron, six dollars per ton: Proeided, That) nothing 
_ shall bye deemed ole iron thacat lists bret brererny inh eetunl The shi fit only 
“to be remanufactured.” 

Att of June 30, P8604, chap. 171, § 3.00 Tn same words as preceed- 
ing, With substitution of eiuht for six, 

Act of July Th. D860, chap. 255, § 21, 16. St. 264. 

"On cast serap-iron of every description six dollars per ton.” 

"On wrought serap-iron of every deseription, errht dollars peer 
“ton: Provided, That nothing shall be deemed Pitpretiis NX vepit 
“waste or refuse iron that has been tn aetual use. and is tit only to be 
* remanufactured.” 

Rev. St. of U.S. § 2505, Schedule k. 

"(Cast SCRAP HT Pon of every description “1X dollars peer fon. 

ss Wrought scrap-iren of ¢ very deseription, al dollars prert footy. 
"But nothing shall be deemed scrap-tron exeept waste or refuse iron 


that has been in actual use, and ts tittonly to be re-manuafietured.” 


Upon an) examination of the preva ding eXtract-~ fron the tart! laws 
relating to serap Th) ae Appears that the earher statutes, those of 
Ea 4 end Ish. provided feo a Le ith duties on old and Se Tiny) bran, 
detining what Wiis ta bie (dot) der f old. anned discriminating “ermine t 
certain “Crap by reesan oft leneorth. 

The next statute (July 40, P8460) chanyves the duty from 2 spre ithe 
to an ad valorem one. and without Limitation appp lies the provision te 
old Iron oy scrap-iron., 

Then follows the Aet of TSO] which requires yy it~ termes that the 


iron of this class Inust hye both ole are sCPap?. 


6 


Up to this point of time it is plain that Congress recognized two 
kinds of iron of this quality, viz.. old iron and serap iron, This Is 


the conclusion at which the Attorney-General arrived, and we 


quote his stutement :— 
"Thus two classes of these metus ure recognized, 2. -. old iron 


"and lead, and serap iron and lead, having this quality in common, 


“that they are fit only to be remanufietured, The one is reduced to 


“this state by use, until it can no longer be applied to the purpose 


"tor which it was made, and the other hy its form or condition.” 


16 Opinions of Attv-Gen. 445, 448, 


In the Act of Tsel, only old serayp iron Was provided for, anc the 
Silhe pros inion Was reénacted in the Net of T8644. 

In the Act of IS70, an entire change in the phraseology was made, 
and different language was emploved, but with no change of mean- 
ine, if the construction is to be given to it, which is now contended 


for by the government. 

If there was no intention to change the meaning why should any 
change have been made in the language which had been used in the 
Act of TS61, and reénacted in TS64 7 

Instead of “old Scrap iron” we have now ” SCray) iron of every de- 
“seription.” Instead of “nothing shall be deemed old tron that has 
“not been in actual use,” we have, ~ nothing shall be deemed scrap 
iron except waste or refuse iron that has been in actual use.” 

Is it not reasonable to say that. in making this change, Congress 
dul have ino omind the two elasses of metals having this quality in) 
common that they are tit only to be remanufactured, the one reduced 
to this state Iyy ise, until it can neo lonere) bye applied to the peur 
pose for which it was made, “refuse tron that has been tm actual use,” 
and the other, by its form and condition, “ waste "+? 

That what was intended, and is enacted, is that “ nothing shall be 
“deemed scrap iron except waste iron) or refuse iron that has been 
"in actual use, and is fit only to be remanufactured ” + 

It is submitted that this construction of the detinition and division 
of serap into two classes, waste and refuse (old, having been in 
actual use), ft only tor remanufacture, is reasonable in view of the 


previous levislation on the subject, and is the only one which vives 


Si At 


5 hn 


——y— 
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force to all the words of the detinition, for it must be conceded that 
Sothe weight must be given to the use of the word “waste.” which for 
the first time is introduced into the tariff laws ino reference to serap 
jron, and is in itself incapable of any actual use in the sense cone 
tended for hy the vovernment, 

: The construction clainved ly the government is the s une as though 


the word “ waste ” had been entirely omitted. 


A word which has been used in its strict sense in taritl legislation 


relating to other manufactures " waste or shoddy.” 


Schedule H, § 11, Act of July 30, 1846.9 USS. Stoat Le as, 


“ Shoddy runnings, wasfe, and tloeks.” 


Rev. St. § 2504, Sched. Ly class 3. 


And been =i) recognized by the courts. 


Lennig No Mawicell, » DBlatelit. 12. 


S| “~~ 


To hold otherwise is to make an arbitrary discrimination between 
material of like character that can only be used forthe same purpose, 
a discrimination which is not necessary to give effect to the words of 
the statute, nor within the JUD prose of (‘oneress it prrerters tine trisetiti- 


fuctures of iron. 


; 

If this merehandise does not come within the detinitton of s« rit}?- 
ironp. then it is submitted that it is a non-enumerated article, and 
as such should be classed) as scrup-iron under the provisions of the 

similitude clause 9 240. 

| ” There shall be levied, collected and paid on each and every ton 

i * enumerated article which bears a similitude either in material, qual 

| “itv, texture, or the use to which itimayv be apphed te anv article 
“enumerated in this Tithe as clare able with duty the same rate of 
“duty which Is les To canned charged Coli thi erititnie rate J artic le ws tine ly 
“it most resembles in any of the partieulars before mentioned. 

| It is claimed that this merehandise is to be regarded a< non- 


enumerated. 


not 
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(1.) Upon the principle of construction laid down by this Court 
in Slewart v. Marwell, 16 How. 158, and applied in Cohen vy. 
Phelps, 2 Sawyer, pou, 

Any article not mentioned by its specitic name, which can be 
classed under the name of any other article specifically mentioned, 
construed by the rule furnished by the similitude clause, is a non- 
enumerated article within the meaning of that clause and must be 
classed under the latter name. 

(2.) Upon the ground that there is no term of general description 
properly applicable to this merchandise. 

The only other provision of the tariff law which is claimed to be 
descriptive of it is that portion of § 2504 which provides: “ But all 
iron in slabs, blooms, loops or other forms less finished than tron 
in bars and more advanced than pig iron, except castings, shall be 
rated as iron in bars,” 

Where a general descriptive term is employed in a statute, in con- 
nection with words of particular description, the meaning of the gen- 
eral term is to be ascertained by a reference to the words of particular 
description, and will include only such things as are reasonably sug- 
vested by those specifically described. 

Butterfield vy. Arthur, 16 Blateht. 216. 
Vas. chacunasn wo, (Smack F.C. 76. lee 

Under this rule of construction it is submitted that it is unveason- 
able to claim that serap-iron, the waste punchings and clippings of 
boiler plates, tit only fer remanufacture and nothing else, can rea- 
sonably be held to be deseribed or suygvested Iny the specification of 
such well-known forms as slabs, blooms and loops. “The one, regu- 
larin form, their identity and classification determined thereby, and 
ready for the use for which they were intended: the other, as irregu- 
lar in form as chance can make them, incapable of further use in their 


present state, und tit only to be remanutnaectured. 


If not enumerated if would then bre classed iis scrap-iron under the 


provisions of the similitude clause § 2499. 


"For if an article is found not enumerated in the taritf laws, then 


" the first Inquiry is whether it bears a similitude either in material, 
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“quality, texture or use, to which it may be applied to any article 


"enumerated as chargeable with duty. If it does, and the similitude 
"is substantial, then it is to be deemed the same and charged accord- 
"ingly.” 


Arthur v. Fox, 108 U.S. 128. 


In the present case it is not merely substantial similitude, it is 
identity. 

1. Material — wrought iron. 

2. Quality — waste. 

3. Texture — the same so far as it has any application; it 
being iron as distinguished from steel, though of course this term in 
the stutute can be strictly, and was intended to be, only predicated 
of a woven fabric. 

4. Use to which it may be applied — fit only to be manufactured, 
L. 5. DABNEY, 
WM. S. HALL. 
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Briet of arquinv nf, 


Section 2504, Schedule E, Revised Statutes, page 464, 
provides : 

But all iron in slabs, blo mes, loops, or other forms 
less finished than iron in bars, and more advanced 
than pig-iron, except castings, shall be rated as iron 
in bars, and pay a duty accordingly. 

Under this clause the duty on the iron imported by the 
plaintiffs was collected. The clanse accurately describes 
11958 


ee ee ae te a 


y 


-~_ 


‘ 
the import. It was iron. It was wrought-iron. It was 
less finished than iron in bars, and it was more advanced | 


than pig-iron. The plaintiffs claim the iron came under 
a specific designation as scrap-iron, which ts provided for 
In the same section ( Rev. Stat., p. 4660) as follows: 
Wrought -crap-iron of every description, eight 
dollars per ton; but nothing shall be deemed serap- 
iron except waste or refuse tron, which has been in 
actual use, and is fit only to be remanufactured, 


* 


This clause furnishes a definition of what shall be 


classed its serap-1ron ot erery di scription, and expressly 


excludes all other iron that does not conform to that defi- 
nition. The detinition is that * nothing shall be deemed 
serap-iron except Waste or refuse iron, that has been in 


actual use, and is fit only to be remanufactured.” 


The merehandise In the (tise No. 129 was iron, ** col- 
sisting of the punchings and clippings of wrought boiler- 


plates, and wrought sheet-rron, lett atter the process of 


the manutacture of boilers was completed.” 


i Ciist No. 130) it Wils partly the siabine ais in No. 129, 


and the residue was “the ends of bridge rods and beams, 


both of wrought-iron, eut off to bring the rods and beams 


to required length, ana to remove Linpertections,” 


One element inthe definition of <crap-iron, it is main- 


tained, is entirely wanting, which is that it has not been 


in actual use, and theretore it is not <crap-iron within the 


statutory definition. Tngenious grounds are taken by the 


| plaintiff to meet this difficulty. 


First, it is claimed it was in actual use. That use, as 


explained, is that it was clipped off or drilled out when 


otheriron, of which it constituted a part, was used. This, 


we CONCELVE, is specious rather than substantial. It is 
equivalent to the statement it was used because it was not 
used. When the bootmaker trim- off the soles of the 
boot to reduce it to the proper form, it could with no 
appearance of truth be said he uses the leather trimmed 
off. When the tailor cuts out the « mat, and leaves for the 
rag-bay the scraps, he, by such cutting off, is never said 
to use them, but the verv reverse—that he does not use 
them. To avoid the possibility that such faneitul use 
might be resorted to to bring within the Scape of the defi- 
nition iron which was not intended to be included in its 


limits, the legislator qualified the word “ use” by the 


word “aetnual.” which would seem feo render absolutely 
untenable this first position of the plamtil?. 

The second ground asserted by the plarmtifts is that the 
iron set forth in the definition shall be divided into two 
classes, waste tron and refuse iron: and atter se dividing 
it, apply it par of thie af finvitieon only te the Wiiste iron, 
and all of it to the refuse iron. There ix no sufficient 
warrant in the enactment for this division into two elasses, 
and stil less for applying only to the waste iron the part 
of the definition “only fit to be remanufactured,” and to 
the reftise iron sip that lias beeen an me tual line and 1s only 
fitto be remanufactured.” The whole definition i in- 
tended ta be applied i rougiit <crap-iron af. Vi ry de- 
scription,” as stated in the clause. “The adjectives “ waste” 
and “‘ refuse” are intended to broaden the deseription of 
iron in the definition to contorm to “ ers ri aL eeription 2 
the first line of the clause, so that the definition shall be 


as comprehensive as the subject of the enactment, 


The construction claimed by the plaintiff can only be 
maintained by adding to or substituting words that are not 
in the enactment, or by disjoining sentences which in the 
enactment are conjoined, The only ground on which this 
extraordinary power is assumed is that the legislative power 
did not mean what it said, because it would exelude all 
iron from the classification as scrap that had not been act- 
ually used. ‘The reason does not warrant the conclusion, 
for, on the subject of taxation, the discretion of the legis- 
lative power Is a broad one, and the propriety of its exer- 
cise within the limits of the Constitution cannot rightfully 
be rejudged by any other. 

For reasons which are, to all appearances, entirely in- 
sufficient, the legislative power may lay different rates of 
taxation on articles of substantially the same value, and 
adapted to substantially the same uses. That thev have 
thus done, and thus it is written, is sufficient. Were 
every provision of a tariff act submitted to the general 
reason of mankind as to its propriety and legality, abso- 
lute uncertainty would be the result, and no possible con- 
clusion could be reached. 

The third ground ot the plaintitf is that if actual use 
is anecessary element in the reduction of the iron to the 
legislative definition of serap-iron, then the cuttings and 
clippings should be regarded as non-enumerated, and, by 
virtue of the similitude clause, be classed as serap-iron. 
This is untenable, as the tron imported, as already shown, 
is distinctly enumerated. The very questions now in re- 
view are fully considered in an opinion by Attorney-Gen- 
eral Devens (16th Opins. Attys. Genl., 445-450), whieh 


is printed herewith in tull, as tollows: 


a 


DierpakrMentT oF FUSTier, 
January 24, 1880. 


Sin: Yours of the Ldth tostanet, ine uaring iis to 
the legality of the assessment= of duty Upon Wwrou lit- 
Iron pune ins vs and clipping Unported inte Boston 
per ship Milanese by Messrs. Navlor & ©o., lees re- 
ceived immediate attenttomn, 

The tacts are stated by vou as follows: 

‘T have the honor to transmit herewith the pro- 
fers of Messrs, Navlor XW Clo., lated Poston, the oth 
ultimo, from the assessment of dutv at the rate of 1] 
Cent per provtannel miside | \ the coulector of customs at 
thicat port, Lipron cert Ln se tp) TOT Haported | Vv them 
per “hip Milanese from Londot. The mere Ay; indise 
In question consists of the punechings and clippings 
oft botler-plates cen = byeoet ron I ft after the Process 
of manutacture of the bork r-plates Wits completed, 
and, exeept as connected with the manufacture of the 
original articles of which they formed a part, they 
have never been incuse. Schedule ko imposes a duty 
of SS per feotd cote Wreetl olit “Crap rremaot eve ry dese rip- 
thom, bat provides that mothange stall be cles ned ser: ip- 
iron except Waste or refuse iron whieh bias been on 
actual use and ois fit only for remannufaeture, It Is 
eonceded on both mele <that this merehandise is waste 
or refuse wrouglht-tron fit only tor remanuftaeture, 

The tyoyo llant~ elarm te enter thi< tron at SS per 
ton was repeeted by the eolleetor under thy rulimg of 
this [Th preartrnent, , printed copy of which, dated No- 
vem» r ob. IS7 Z ix herewith transmnitte f. 

‘This rule exeludes this elass of tron from the 
entevory «of “CPiay Prey, tipren tha crrotnied that it liad 
not been tm aetiual ts: perient tes Prrepreor tat beet It Wis, 
th re fore, assesnen| with dutv at | cent peer pound 
under the second paragraph of Schedule Ek, providing 
for bar-iron rolled or hanimered, &e.: which also de- 
clares thst all ron in) «labs, boleneetns, lewopes, or other 
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forms less finished than iron in bars, and more ad- 
vanced than pig-iron, except castings, shall be rated 
as iron in bars, and pay a duty accordingly. 

“There seems to be no doubt that when these puneh- 
ings and clippings formed a part of a boiler-plate and 
of sheet-iron, they were in a condition mor wdivaneed 
than tron in bars, but by the process of manufacture 


and their subsequent change into the character of 


Waste or refuse iron, thie \ would sect to be. fis a Conml- 
mercial article, in a condition less tinished than tron 
in bars, and more advanced than pig-iron.  T have, 
therefore, to request vour opinion upon the tollowing 
ports: 

“First. Whether this iron can be properly con- 
sidered tron which has been tn actual use, within the 
meaning of the law: and, secondilv if not, whether it 
is to be considered as tron in torms fess finished 
than tron in bars, and more advanced than pig-iron.” 

My answer to the first question is in: accordance 
with the view taken and entoreed) by the Treasury 
Department for the past six or seven vears, underthe 
Secretary c riding of Nove riber 5 F LNG 3 mentioned by 
you, viz: The iron in question consists of wen serap, 
that is, the pieces, punchings, and clippings of boilers 
plates and sheet-iron which, although tit’ for reman- 
ufacture only, have, however, never been in aetual 
use prior to importation, 

It ait be suggested that the particles of iron consti- 
tuting these scraps were used while part of the sheet 
or plate mn making the botler-plate, as a shoemaker 
nses aside of leather in making boots, cutting off 
and rejecting shreds and clippings of leather, the re- 
ply Is that it is the side of leather or sheet of tron 
that is used. and not the rejected) fragments of ma- 
terial which are thrown aside for the very reason 
that they are useless, or in tact cannot be used in the 
completed article manutactured, 


boeotnertat raf cetbe 
TH) DRE : 
the old pots, horseshoes, 


with olf 


all abe stortnedd tov 
perien 
ate thicat if 


se) 40) ter 


tes prrerten | 


specnal revard., 


ing to the words “ actual use” 
nothing for them to operate upon: sinee in this sense 


or machine-shop, 
be ETT foree fiitia! lee eveutney ate ‘| fas thie word _ actual.” 


‘oral fit only ter bv reereeragper dine tere f , 


tine] according to it Orbit i dlesturn 
renripaniilacture sre lor nothing tna 


construction i that it makes 
nation between matertalbot like elaracter that can only 
tamed teor the 
clippings and) punehings of trom are iiported ima 


sibtaie ALES Lhe, 


horseshoes, 


the teorrepedres 


moe pn byt? ™ ! 


tithe ta cde irav vwoeverniony rita! f \}" limes. 
\mertcan industry and enterprise, 


an arbitrars 


; foi 


tborern 4 


that our taritl lec imiiatbenny 


lt mav be turther observed that to vive this mean- 
would practically leave 


‘very serap of iron has been used, as lias also the 
completed article before it leaves the foundry, rotll, 


| take it fen Popecati thicat the preet Hi ported iis “Crap 
rhitist have breerny Ht score tithe pear eobcan article actually 
put te the tse for Which it was eesigned, and sub- 
sequently thrown aside upon the heap of waste or 
vefuse as ne longer suited te its original purpose, 
It mast not be 
a colorable use. tora day SWeelwer month. and then 
capriciously rejected or laid aside for exportation ; 
Hiitist become retitse beentse te leonngye r corp of ty ing 
ved tit on/y tor 


Phe argument most torertels presse avast this 
iserimal 


ix scr threat 


| titenmtls, 


ft for mething clse 
brought on 
equitable te ccdenait 
1 ton, and exact 
con the te. 
Prossessiny Thee Thal r Valine, cated cael ipted Ter Thee Aith r- 
ent use, 

The answer is, 
fessedily been framed not merely to produce a 


‘The iret interest bias alwave byes ti chen trend worttis oft 


[It is therefore tor Congress to say 


las con- 


borat inendent- 


Ss 


what discrimination shall be made between articles 
apparently designed for the same or similar uses in 
the commerce and business of this country ; and this 
discrimination is not to be disregarded or frittered 
away by subtle argument, because to others it may 
appear arbitrary or unreasonable, 

A comparison of earlier and existing statutes will 
show that as to old and new material Congress has 
made this same discrimination as to old and new 
scrap, Xe, 

In the act of July 14, 1832, section 2, item 13, it 
is provided that all serap and old iron shall pay ¢ 
duty of 12.50 per ton; that nothing shall be deemed 
old iron that has not been in actual use and fit only 
to be remanufactured ; and all pieces of iron, ercept 
old, of more than 6 inches in length, or of sufhicient 
length to be made into spikes and bolts, shall be 
rated as bar, bolt, or hoop tron, as the case may be, 
and pay duty accordingly. (4 Stat. L.,588.) At the 
top of next pragre (O89) 1s found this item of the siime 
section: * liohteenth, Cn old and scrap lead, 2 


cents per pond.” Thus two classes of these metals: 


are recognized, /.¢., old iron and lead, and serap tron 
and lead, having this qualtity in common, that they 
are fitonly to be remanufactured. “Phe one is reduced 
to this state by use until it can no longer be applied 
to the purpose for which it was made, and the other 
by its form or condition. The act of August 30, 


IX42, section 4, item 3, preserves the phraseology of 


the second section of the prior net, except that it re- 
duces the tart on all old and serap iren” toe SLO 
per ton, and “on old and serap lead J} cents per 
potumel.”” » Stet. Pe pe. tery, a a 4, item ~ F and 
bottom, item S.) 

The act of July $0, TS46, section 11, Schedule C, 
Imposed 30 per cent.alike on all * iron in bars, blooms, 
belts, loops, pigs, roads, slabs, or other formes not 


y 


otherwise provided for ; castings of iron, old or serap 
iron, and vessels of cast-iron.’ (9 Stat. L., 45.) 

The act of March 2, 1861, section 7, item 2, levies 
upon “iron in pigs, 86 per ton.” The next item is; 
“Third, On old serap-iron, 86 per ton: Provided, 
That nothing shall be deemed old iron that has not 
been in actual use and fit only to be remanufactured.” 
(12Stat. L.. 281.) [Tt might be surmised that the con- 
junction “ep” or “ana” was aceidently omitted 
between “old” and * <erap in this item, did we not 
find <imiliar language used in the toliowing section, 
‘relating to lead, upon the next page: “First. On 
lead in pigs and bars, | cent per pound ; on old serap- 
lead, fit only to be remanutietared, 1 cent per pound.” 
(12 Stat. L.. 182, see. 8, item 1.) 

Schedule Hof the act of July 30, 1846, IL poses 
® per cent. duty on“ brass. when old and fit only to 
be remanufactured ; copper, when old and fit only to 
be manufactured: pewter, when old and tit only to 
be remanutactured.” 

The act of March 3. 1857. seetion 5. adds a new 
schedule (1) of goods admitted in free entry, 
Amony them are enumerated © bells, old. and bell 
metal; brass in bars and pigs, or when old and fit 
only to be remanufactured : Copper in pies or bars, or 
when old an tit only ter bee rene rnuftsetured - glass, 
When old and tit only to be remanufactured ; house- 
hold effeets, old and ino use, of persons or families 
from foreign COUMErTES, it used aborecacl bow the rh, and 
Theo iratennederd fel ttn cttiet te Peel) oor peersciris or for 
aale.” (11 Stat. L., 195, 194 

The act of Mareh 2. DS61. whieh ~proak- of “old 
scraperron and “olds rape “ld (as before notieed), 
preserves the phraseology of the prior statute as to 
- Copy pM Fs When cvled and fit cord y tes be remanutactured,” 
and * pewter, when old and fit only to be remanufae- 
tured (12 Stat.. ISZ): and as to “* bells, old, and 
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bell metal” (¢hid., 193), while it adds a qualifica- 
tion to the clause admitting “ glass, when old, not in 
pieces that can be evt for use, and fit only to be re- 
manufactured.” (/bid, 194, bottom.) 

The act of July 14, 1870, first introduced the lan- 
guage now Incorporated into Revised Statutes, section 
2504, Schedule KE, p. 466, upon which the present 
question arises, that * nothing shall be deemed serap- 
iron except waste or refuse iron that has been in 
actual use and is fitonly tobe remanufactured.” (16 
Stat., 264.) This statute changes the clause relating 
to old bells, so as to read, * Bells broken or bell- 
metal hroken and pit only tor he / manufacture d 43 (ihid., 
266), and makes a turther addition to that concern- 
ing “glass broken in pieces, which cannot be cut for 
use, and fit only to be remanufactured.” (Lbid., 267.) 

The reproduction of pre-existing statutes in Sched- 
ule KE, section 2504, Revised Statutes, shows in ad- 
dition to the provision just quoted as to serap-iron, 
these as to other metals, “Old serap-lead, tit only to 
be remanufactured ” (p. 46a): * old copper, fit only 
for remanutactare” (iid.): “brass in bars or pigs, 
and old brass, fit only to be remanufactured.” (1bid.) 

In the free list the compilers have introduced both 
provisions of earlier statutes relating to bells, thus: 
bells, broken, anc bell-metal, broken, and fit only 
to be remannutactured; ~~ and in the next line, “ bells, 
old, and bell-metal.” (Rev. Stat., p. 483, see, 2504.) 
The provision relating to glass remains as last above 
quoted, 

All this examination of prior and present legisla- 
tion leads to this result: That we are to give to the 
phrase in question in Sehedule bE, of seetion 2504, 
of the Revised Statutes (p. 466), the force and effect 
which the plain and ordinary meaning of its language 
indicates, and exclude trom the rate of duty there 
specified all waste or refuse tron that has net been in 


actual use. ft may be further nouced that the ear- 
lier laws have never admitted all serap-iron without 
limitation, which would be the efleet here if the 
qualifying clauses were held inapplicable; but the 
size ot the scrap, not old, was limited, se that. it 
could Theot be cut inte pikes or bolts, Ne. 

In reply to yvour second question, J would “uy, 
that, it being conceded that) this serap-iron ts more 
advanced than tron in pigs beeause it has been purt- 

° fied, while in the mechanical process to which it was 

subjected it has at one time received the same finish 
‘as iron in bars, tn its present condition, and asa vend- 
ible commodity (whieh is what concerns us), it: is 
now “less finished than tronan bars.” sinee it must 
again, in the process of remanutacture, for which only 
it is fit, resume this form, 

The eonelusion to which it recente hiswer to your 
first inquiry and an affirmative to your second leads 
is that the proper rate of duty has been demanded 

a 2 by the collector at Boston, and the importer’s pro- 

a test is unfounded in law. 

The copy of that prot =f W bane r accompanied Vour 
letter is herewith returned. 


It is therefore maintained thisat thy classification under 


which the collector exacted thir duty i- TT conmtormity tw 


law. 


G. A. JENKS. 
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AI ANI ee ee 


IN ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF WEST VIRGINIA 


FILED OCTOBER 12, 1883. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER Tritt xi, isms. 


No. 143. 
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BANK OF MAYSVILLE VS. J. CLAYPOOL AND W. T. THAYER. | 


] Pleas before the Hlonorable John Jay Jackson, Judge of the 
' District Court of the United States tor the distret of West 
Virginia, at Charleston, in said district, on the 7th day of Mav, 
ISS3, and in the LO7th vear of the Pndependence of the United 
States of America. 
De it remembered threst heretotor , to wit, at the district court of 
the United States for the district of West Virginia, holden at Charles- 
ton, in said district, on the first dit of May, A. D. 1878 


# Motion le Docket. 
{ 
"3 
f 
’ 


BANK oF Maysvints 
ix 


Jousn Crayroor anp WT. THaver 


Pr le bot 


This dav, the polaatna tat, the Bank of Mavs thle, entered in court a 
COPY of the om eord in this canse Preotns the crreuit court of Kanawha 
COUNTY, West Virginia, anne rioved thict Hid Cytthse bie hiaew Lon ks teu] 
and proceeded ino oin this court, which motion the defendant, the 
ested William 7 ‘Thiave . SURI tel, “nied thas cout tukes henry tor COn- 
sider thereof | 

Whiteh Copy of the record reterre d toon the fore crevbdace order 
2 Is in words and tigures following, to wit 


STATE oF West VIngGInxtia, 


Bank op Maysvitwi 


O « 


Jous Crayroor and W. CT. Titaver 


} 


Pleas before the judge of the cireuit: court fon Kanawha eounty, at 
the court house thereof, on the Pith day of January, IST7S, and in 
this booth) ver of thi sstuile 


Be it remembered that heretofore. to wit. on the Zith dav of Sey 
ferle ¥ Soa, Came the Bank of Mais “Viale ty) its attornev. and <trea] 
out of the clerk's office of the eirenit court of Kanawha county, a 


wrtof summons against Jotn Chavpool and WLP. TPhaver. which 


summons and the return therean endorsed are in words ane ivures 


following, to wit 


‘Ture STA 


To the Sherit? of Kanawlhe 
Wi comimnane Vert] that , fot] —Peeeee fit} aT ryt) ‘ lavpool ane \\ 7" 


; 
Thaver, if they be found in vour barliwiek, to appear before the 


I—Ilt 


BANK OF MAYSVILLE Vs. J. CLAYPOOL AND W. T. THAYER, 
judge of the cireuit court for the county of Kanawha, at rules 

0 to be held in the clerk's ofhice of said court on the lirst Mon- 
day in October next, to answer Bank of Maysville of a plea 

of debt for $951.63, damages 850.00: and have then there this writ. 

Witness W. E.G. Gillison, clerk of our said court, at the court- 

house of said cOUTLLY, the 24th day of September, IS7i, and in the 

Loth vear of the State. 

W. E.G. GILLISON, Clerk. 


Return. 


Served Septem be r 2oth, IST7, as to ™. t. Thayer, by delivering 
to his wife, at house and usual place of abode, an ottice copy of this 
writ, and explained to her its purport; said Thayer not at house 
and not found. As to Join Claypool, not found and no inhabitant 
of my county. 

; S. MORGAN, Dep., 
hor JOHN TH. ROSLER, S ALC. 


Lh claration. 


And at rules held in the clerk’s ottice of the cireuit court for 
Kanawha county for the month of October, IST77, came the plain 
til, by its attorney, and filed its declaration and note and protest 

against the defendants, which declaration and mote and pro- 
| test ure in the following words anid fiertres, to wit 


West VirGinta, | oe 
. . » o> gee 
Avanan has Connty, | 


; 


In the Cireuit Court thereof. 


Bank of Maysville, a body corporate under the laws of the State 
of Kentucky, complains of Jolin Claypool and Win. T. Phaver, who 
have been summoned to answer the plarnatitl of a plea that they 
render unto said plaintutl the sum oof nine hundred and tiftv-one 
*\) dollars, which to the said plarmtith they owe and from it unjustly 
detain; and thereupon the said plamtitP savs that heretofore, to 
wit, on the bth, dav of June, IS77, the said John ¢ hav pool tcde lits 
certain note in writing, the date whereof is the day and vear last 
ator said and subseribe dhis name thereto, where \ lhe then pePoornydse 17 
ninety days after the date thereof, to pay to the order of the said 
defendant, William TP. Thayer, at the State Bank of West Virginia, 


the sum of nine hundred and tiftv. dollars. value received. And 
t 


before the same beeame payable, to wit, on the said 4th day 


_ . -— o« + , , ’ , 
5 of June. IS7T7. endorsed the said note and = subsertbed iis 


’ ‘ ’ : ; ; 
name to such ehelorsemennt!, OV Whieh Ssatd endorsement, the 


said Worn | Thaver, then ordered viel appolited sated sty?) of 


monev in the said note specitied to be pard to the said planotif, 
of which said endorsement the said Jolin Claypool afterwards, to 
wit, on the said dth day of June, IS77, had notice. And the 


ge 


of the State 


BANK OF MAYSVILLE Vs. 2. CLAYPOOL AND W. T. THAYER 


plaiatitl avers that afterwards, when the said note beenme due 
and pavable according to tie tenor and effect thereof, to wit, on 
the oth day of September, S77, the said note was duly presented at 
the State Bank of West Virginia for payvinent thereof, and peeVidnpenit 
of the sala sum of Honey theremn sypee ecified, wis then and there duly 
required, according to the tenor and etleet of sard hole, bat tregther 
the said John Claypool nor the said Wan. PT. Thayer, nor any person 
Whatever did, when the sald Hote Was so pr reese nted for prea dane nt thereof 
as aforesaid, or at any time before or atterwards, pay the said stm 
of hioney therein specitied, or any pear this re of, but \\ lied ie orl eted 
and failed soto do; and thereupon the said note was duly protested 

for non-payment, to wit, on the said oth day of September, 
() Sac, anid the chara sof “ad prrerte —t amotnt to S] ts, all if 

Which premises, and especially of the said protest, the said 
John Claypool and WoT. Thayer, afterwards, vo wit, on tae oth dav 
of September, ISG. had due notice Lby Prheccidas wie reol ablh auction 
hisas accrued te the pelarmtul to have satiel 7 TH cf thi di feredlants, 
the sum of Money In sald neote spree ihied, with the cost and charges 
ot protest aforesaid, Which amount to the sum Of rrpennye \ first above 
demanded. Nevertheless, the said defendants, though often there- 
unto requested, have not, hor has either of them as ve &F |) ced ter thas 
pelaintitl the said sum of Phichiey above deraneds door any pear thereof, 
but to pray thie site thier have, and each of thera tiath hitherta 
Wholly neglected and refused. and thev do. and each of them doth 
still re frames, ter thas dana of the pelsatootatl of S000 and therefore 
plamttl brings suit, We. 


SMITIT & KNIGHTED, 2) a 
Note 
oo2. bank of M SO) 
CHARLESTON, W. Va.. June 4th. 1S77 


Ninety davs after date, T promise to pay to the order of WoT 
Thaver, bse , al thy Stite Dank of West Virg tetsa. Dedtve dauney 


} 


dred and fifty dollars, value received 


[STAMP | JOUIN CLAY POL, 
i \eross facts PP reote ~tend —" Lot -d. 74 1) f Love tt. bicet 


Rndorsed : S0.00000) WOOP Thaver Pay W. EL Truslow, Ese 


pt or order J. 1. Barbour, cas 


Usirep Srares of Awense 


Srare or Weer Vimewrnra,. | 


(annty cif A fpry? feat j 
. ’ - ' | | 
Beat known that on the oth dav of September. in the vear hte 
+. , ' . 
liuedred atid SeVentvVesevern, I. [> Lovett, a notary pllieie, bestaine 
; , , ’ : , ’ 
hh thee Sadked COUNEV, GUlV Comiiilsstotied abd quallilied, at t ' 


; 
Dank of West Virginia, presented at said bank the mote 
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above, and demanded payment thercof, whereunto answer was made, 
“ No funds,” by W. E. Truslow, president. 

‘therefore I, the said notary, at the request aforesaid, have protested, 
and by these presents do solemnly protest, against the maker and en- 
dorsers of the said note, and all others whom it doth or may concern, 
for all costs, exchange, charges, demands, and interest, suffered and 
to be suffered, for want of payment thereof, and on the same day I 

gave notice of protest to the maker and to each endorser in 
S the following manner: Notice for maker to J. [. Barbour, 

cas.; notice for W. T. Thayer, in person, at lis residence ; 
notice for Barbour, cas., by mail, post paid, at Maysville, Ky. 

In testimony whereot T have hereunto set my hand and atlix my 
notarial seal of office the day and Vear aforesaid. 

(SEAL. | DC. LOVETT, | 
Notary Public. 


i iu’ cea S @ 
NE nc wsainmoueine ae 


Notices i i ta ak a lial 1) 
ae eres Sees (5 
~ |] ty.» 


No. 143 recorded book 4 pire lla 
Common Carl :. 


Whereupon the summons in this case being returned executed 
upon the defendants, and the fathing to appear, on motion of the 
plaintiff by its attorney, it was ordered that Judgment be entered 
for the plaintiff against the defendants for the debt and interest and 
costs of jel test it) thre de (| tration Prbeditienn dl. ital =s the sid le fenad- 


ants should appear and pli ad to Issue at the then next rules. 


C’ OO. Conttrmed 


y At which dav, to wit, at rules held as aforesaid, in said 

clerk's othice for tlie month iy] Nove tipdn f ISda. the i fend- 

ants still failing to appear, on the motion of the plaimiduth, by its 

attorney, it was ordered that the last order made cin this cause be 
eontirmed., 

And at another dav, to wit, at a clreuit court held for Kanawha 

county, at the court house thereof, on the Zist day of November, 


. . , , ’ ° ’ , 
-.* . ; . ; ’ ; ; 
Demurres (fie doindes j f / eat Ni ]), sal 


Bank of Maysvinwt 


‘ 


Jousn Crayroor and Wa. T. Tuayer 


, 
Ih ar lof 


This day came the parties by their attorneys, and thereupon the 
defendants demur gem rally to the platnti 


BANK OF MAYSVILLE Vs. J. CLAYPOOL AND W. T. TITAYER., 


demurrer, the plaintill joins siticl the std di fernelants plead nil 7 bit 

and put themselves upon the country, and the plamti® likewise. 
And at another day, to wit, at a circuit court ield for Kanwlin 

county, at the court louse thereof, on the 26th day of Noveribe 


Si é. 
1) [3 Overruled rnd Separal Plea Ni/ iD had aad Jury 


Pank or Maysvibwt 
i» 


Jousn Crayroon and WaT. Thayer 


This day came again the parties by their attorneys, and thereupon 
the demurrer of the defendants to thi plamititl = declaration, berg 


argued and considered, is overruled: whereupon the defendants 
: . ; . - } j Pi j | i | : , 
Withdrawing their joint pile of ail defit, plead the same plea sever: 
| ; 


ally, anil peut thie This Ives tepron the country, are the pelscnantadl doth thie 
like. 

Whereupon this cause is continued until the next term, as. to 
thie defendant Jolin ‘ ih word, aned then came a JurYN, loo Wit, 1) 
W. Fisher, Joho Ph Board, Waa. J C’arnapoln Ho. Ritter, Groodwin 
Danvertield, W. W. Wheeler. Lewis Ruthuro ir. Allen Cabell. Pberod 
Pduttrean. a Walker, bedwared ¢ ee sped PP. pp bowineer. whic. 


being selected by lot. Pribpratieledd athe SW tire truth te Peece Ubpraon 
. . . . + . . 
thy Isstle lolned. as to the defendant Uh er. cited thre evieledice teedtie 


heard the defendant tiled a demurrer to the evidenee of the planutifl 
In the words and figures following, to wut 


1] 


be if 


. , | , , 
‘ . 7 ‘+ . '* . 6 . 
roodvied B2i Cals CAatise. thie’ Plait > | Jf steed Pel: 
, . ; /' 
(ot) his part, showed lb evidenee an rm ithe thote atid etdor-etuent 
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shown in evidence, the said defendant Thayer prays judg- 
12 ment, and that the said plaintiff may be barred from having 
or maintaining his aforesaid action thereof against him, &e. 


QUARRIER & HEDRICK, 2. 2D. 


And the plamitil entered his jornder in the said demurrer in the 
words and tigures following, to wit: 


° ’ 
Joinds # 


And the said plaintiff} inastnuch as he has shown in evidence to 
the jury sufficient matter to maintain the issue on his part, and 
Which the said plaintiff is ready to verify, and inasmuch as the de- 
fendant doth not deny or in any iner answer the said matter, 
pravs Judgment, and his debt, by recson of the matters complamed 
of, to bye adjudged fy bitin. NVC 


SMITGE & WNIGHIEE, 
Alt ys for Plainti. 


| f ridict. 


Whereupon it is told to the jurors aforesaid that they shall ascer- 
tain the amount due to the plaratill by reason of the matters by it 
shown In evidence in case judgment shall be given for the plaiitit? 

L1pront the sill evict nee: tia the Jurors aforesaid, LL pny their 
I> outlis, da Suy thisat they fine for thi plarntifl uomainst the de- 
fendant, Wao. 2. Thay r, the sum of STOLL, bere the debt 


In the declaration mentioned, including interest, subject to the pudg- 
demurrer to the evidence 


> 


’ 
' 


ment of the court upon th 
And thereupon the said jury are discharged. 


And if anothe r day, to wit, ata elreutt Court held for suid COunLY, 
as aforesaid, on the LOth day of January. IS7S: 


Motion fo Amend ane Overruled 


-_ 


This dav came again the parties, by their attorneys, and the plam- 
litt, bv its attorm 7, asked leave of the court to amended its declaration 


by inserting theremn. immediately after. the words “State of When- 
“ ** . i } ; i ? ‘ } ° 
tuckv, the followilne Words, to wit: And ereated -bv the authority 


at ana eXistine ssid Stute of INentucky: th) which faatiye rhedgnye rit 
, ravy ) } . . ’ : : 
the said Thaver obreeted: whieh motion of the plaintiff, being argued 


.* 4 , 3 . : , } . ~ 
and consice red, Is overruled carved tha Court relused to ailow thie plain 
. , , ; " 
tit! leave toamend his declaration as atoresaid 


BANK OF MAYSVILLE Vs. J. 


LY Tenor 


Siar We Be Beeaee 


I; é 


Mem'd thai upon the trial of this cause the plamitiil tendered a 
bill of exceptions in the words and figures following, to wat 


7 . 
Pil ati 


/ 


, 
of OO PIC ECPTES 


Bank or Maysvinws 


Ww. T. Thayer (sued 


lh) debt. 


Be it remembered that upon the trial of this 
dict of the jury rendered therein, and after the defendant 
to the plaintiffs evidence, and after 


, 


demurrer, the plamtih, by its a 
sulle ried its declaration it) tlits ‘* 
words 
by the 
arerile 7 and consider 7 by tlie 
fused ic nllow <iid 

action, and ruling of the 
Ie CAC pted, anid prays thisat 

and saved to it. whine ly ds 


Which is signed, sealed, 


this cause. 


And now at this day, to wit, ata e 
thereof, « 


the same day and vear first herein 


County, at the court-louse 


Bank op Maysvir 


Is dav this | peat 


; 
ti) | r Pye i nt Oe 


7. » £ 
fcatast if? shat i 


- , 
, * ' , ° ‘ 
P SOM) with good security, « 


; 
\; 1 ¢] e499 9 : ¢; 
4 ita ciitiet epee raid tide 
i 


State of Kentucky, the fot] 
authority of and existing 
Which arendnvent the defendant ob 
Court, 


cabppenpednperst 


and til 


th Jon ChAaYpoos 
Ciitise, altel thie Vel 
emeurred 
thee polscretuel Tiaach potried rm scat 
is] it jeave of the « Int te 
tyvoinserting therem, after the 
\ vords.to wit Ln crented 
said State of Kentucky” to 
loaned said objection, boing 


to which « 
* @ : : 
at polsarnatatl, boy its 


be“ STO, 


fitorhey, 
d. sented, 
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Putition for he moved. 


To the Honorable Joseph Smith, judge of the cireuit court of Ka- 


nawlia county, State of Wiest Vireimia: 


Your petitioner, the * Bank of Mavsville,” respectfully represents 
unto your honor that there is now a sult pending mn said eireuit 
court, on the law side thereof, in which vour | 
and John Claypool and Win. T. Thayer are defendants; that said 
Jolin Claypool ania Wo. { ¥ Thay , are both citizens canned Haliealoi- 

tants of the State of West Virginia aforesaid, and your petl- 
wi tioner Is a corporation of the State of Kentucky, created and 


‘ 


organized under ane pursuant to the laws of said State of 
Kentucky, and does business only in said State of Kentueky,and in 
contemplation of of law is a citizen of said State of Nentucky, that 
the amount in controversy in said suitexcecds the sum of S500: that 
snd Stil has Phil been tile | ili tha present terth of sara ¢ rent Cort 
now beime held. is the tirst term: of satd. clreuit court at which said 


; . | ’ 
Cauise could Dave beeen Tried 


Your Petitioner theretore prays thrsat lick CAUSE TRAV De removed 
j | > ’ ’ ‘ ’ 4 . 
to the United States district court, for the district of West Virginia, 
. n ‘ ; } | 
at C hliarleston, ih said district, (wiitel lisxtric’ court. DV sbectial act of 
} 
Coneress, has the same purisdiction roethe lal Of stleh causes as 
the clreuit courts of the lLnited State Sis by act Of Congress 
. } ' } } 
such cause made and provided And, as is dutv bound, vour peti 
‘ . * ‘ 


? 


troner will ever 1 


ad 
- 
— 
. 
as 


THE BANK OF MAYSVILLE, 
By SMITH & KNIGHT, a’ 


EDWARI 
W. MeoLl 


DE KNDTGHTE. [si VL] 
AOLLAN SEAL. | 


“ctitioher Is peicarntyl 


BANK Of 


STATE oF West Vinginta 


I Wo E.G. Galli 
State of West Virgin 
isa-full, true, an 
aT ahnoaction of 
of Maysville is pl: 
defendants 


’ 
i Ubeder on 


Leoth vi ar of this 


ils deny a*ridiie 


And ial anoth y 


, ' 
district of 


Noverber, 


MAYSVILDI 


10 BANK OF MAYSVILLE Vs. J. CLAYPOOL AND W. T. THAYER. 


in said district, a writ of error to the judgment of this court in a 
‘ertain action of debt wherein the bank of Maysville is plaimtilf 
and John Claypool & others are defendants. 
Now, therefore, if the said bank of Maysville shall well and truly 
prosectite said writ of error to etlect, ana shall pray all fees due and 
to become due to the officers of this court, then this obliga- 
22 tion to be void, else to remain in full force. : 
ISAAC N. SMITH. [ sear. 
kB. ARNIGIEE. 4, 


Acknowledged before me, and approved. 
J.J. JACKSON, 
Dist. Judge. 


Uxrrep States of AMERICA, | 
° ° * , —_ a SS, 
District of West J irgimia. | 


a Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, certify that the foregoing is a true 
and correct transcript from the records of my said court, of the 
record and proceedings in an action of debt therein lately pending, 
at Charleston, wherein bank of Maysville Was plammtifl and John 
Claypool and W. T. Thayer were defendants. 

In testimony whereof [have hereunto subseribed my name and 
atlixed the seal of my sid Court, al (Charleston, this Ist day of 
September, A. D. TSs5. 

[ District Court [of the] United States district [of] West Virginia. ] 
JASPER Y. MOORE, Clerk. 
Dist. Ct. US. Dist. Wo Va. 
Clerks fee for this record S745. 
23 Unirep STATES oF AMERICA, 8s 


The President of the United Stites Lo thre honorable the judge of 
the district court of the United States for the district of West Vir- 
gina, Greeting : 

Because in the reeord and proceedings as also in the rendition of 
the judgment of a plea which is in the said district eourt of the 
['nited States for the district of West Virginia. at Charleston. before 
vou, between [the] Bank of Maysville and John Claypoo! and Wil- 
liam ‘PT. Thaver, a manifest error hath happened, to the great dam- 
age of the said Bank of Maysville, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, 


under vour seal, distinctly and openly, veu send the record and pro- 
ceedings aforesaid, with all things concerning thesame,tothe Suprem 
Court of the United States. together with this writ, so that vou have 
the same at Washington on the second Monday of October next, in 

the said Supreme Court, to be then and their held; that the 
24 record and proceedings aforesaid MOLT yy Lnspected, the said 


Supreme Court may cause further to be done therein, to 
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correct that errror what of might and according to the laws and 
custom of the United States should be done. 

Witness the Honorable Morrison Ro Waite, Chief Justice of the 
sald Supreme Court, the first day of September, in the year of our 
Lord olhie thousand ( rerlif beurnned res 7 ‘anna ‘ lelity-thire ( 


[Seal distriet court United States. district Weeat \ ta itt 


Teste: JASPER Y. MOORE, 
( Vi rk of thie Dist: set (wurt of thi i neetod Shot . 
District of West Va 


2) Turn Usnrrep States or AMEKICA, 8s 


The President of the Lo niited States of America te W ‘tT Thayer 
and Johan Clay poo! 


You ure hi reby eited and adriontshed te be atied chp epee nl a 
Supreme Court of thie Lniited Stites to be brolden at Washington fot) 
the second Monday of October next, pursuant to a writ: of error 
filed in the clerk's office of the district eourt of the Lonited States 
for the district of West Virginia, at*@harleston, wherein bank of 
Maysville is plamtif in error and vou are defendants in error, to 
show cause, I any there be, why the judgment rendered agaist the 
sald plaintifin error, as in the said writtof error mentioned should 
hot be corrected and why speedy justice should mot be done to the 
pracetie sin thicat be half 

Witness the Tlonorable John J. Jackson, piaed gre of the said district 
court, this 2oth day of August, A.D sso 


J.J. JACKSON 


Zt) [| Mndorsed:] DT accept service of the within citation. Wa 
A. Quenan, atty for William T. Thaver, Isaac Stith, att’y 
for Jolin Claypool, 


Mndorsed on cover: West Virginia D.C. U.S. No. PA The 
bial { lav poe brie! William 


Dank of Mave ile, pehenpevtadl i errel Je 
1 Thayer. led 1th, ¢ hotoluer. ISS} 


SUPREME COURT OF THE UNITED STATES. 


OCVPOBE A: “PROM, lames. 


Stipulation il ‘ fatisin (Paget 


The Bank or Moaysvitse. | 


JOUN CL vyes 


The Uxvrep States oF AMEnE 
District of West Virginie, 


\t a district court of the United | 
Virginia, in the fourth pudierl circuit of the | 
becun and held in the court-rooms at the 
Virginia, in said distriet, om the third 
of our Lord one thousand cioehlit: lin 
Independence of the United States of 
titths. 

Lr ~elit ‘The Pdeorveoralol Teobyy a 

On Wednesday, the 17th day of No 


ceed ihigs bicadd Were thie followilne 


The Bank op May 


Mineaenmeacone 


This day cautie: thy parties by 
objection of the defendants 
court being argued by counsel 
ruled, and it mw ordered that this: 
and proceeded in as it it hae 

Vrved thee rellpwoen this cause Was 

court upon the demurrer t 


-eoturt takes thre Ten Cheetasdel air 


I Jusym r ¥. Moore, clerk of th 
for the district of West Virg 
Ingoisa true copy trom the res 

Im testimony where 
seal of mv said 
ISS6. and of th Lridepoer 
Lith 

~, }). ‘ \\ \ 
PASPER Y. Moon! 
[Tr 22 e 43 S fp 


We hereby stipulate atti ayree that the loreyoing order ts part of 
the record in the cause of the Bank of Maysville, plaintiff in error, 
s John Claypool and Win. P. Thayer, deiendants in error, pend- 
ing in the Supreme Court of the United States on writ of error, and 
may be so treated and considered by the said Supreme Court upon 
the hearing of said cause, and that the said order was inadvertantly 
omitted trom the record by the clerk of the district court of West 
Virginia When making out and certifying said record to the said 
Supreme Court. 
Giaiven under our hands this 7th dav of October, 1ss6. 
Bb. Tl SMITH, 
Attorney tor Bank of Maysville, Plainti in’ Kevror. 
J. HOLDSWORTH GORDON, 
hor Claypool and Thay if 


| eridorsed 7 Sup. Court |. S. ISS6. October term. No. 
The Bank of Maysville, plffin error, 7s. Jolin Claypool et al. Stipu- 
lation of counse! WX addition to record. Stamped :| Office Supreme 
Court ULS. Filed Oet. 15, 1886. James if. MeKenney, clerk. 


The Bank of Maysville Jou Clavpoole etal. ln debt. 
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IN THE SUPREME COURT OF THE 


Lnited States. 


BANK OF MAYSVILLE, PLAintirr is Error. 


tes. 


JOHN CLAYPOOL ann WM. T. THAYER. 


BRIEF OF COUNSEL FOR PLAINTIFF IN ERROK, 


THE KANAWHA GAZETTE GAS POWER OPE NTING HOUSE 
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Lnited States. 


«| ~~" 


BANK OF MAYSVILLE, Peaintive is Error, 
y BR 


JOHN CLAYPOOL axp WM. TT. THAYER. 


BRIEF OF COUNSEL FOR PLAINTIFF IN ERROR. 

This is an action of debt brought by a corporation of 
Kentucky torainst John Claypool the maker, ane W. I. 
Thaver the endorser of a negotiable pote for S950.000 due 
September oth, IS77, inthe Cireait Court of Kanawha county 
Wrest Virgin 1, on the Jath day crt September, SiG. 

The detendants pleaded nil debit separately and at the No- 
vember term of the Court, hemg the first term held after suit 
Wiis ecompmmeneed, the euse was continued as fee the defendant 
Claypool, sri eulsmmitted fr the jury is fern thee defendant, 
Lhiave gz 

‘This practice is pM riitted by Code of DS6S8, of Woest Vir 
urine, chapter pe section ll, in aetions on me gotiable paper, 
which provides that “debt or assumpsit may ty maintained 
“and judgment rendered against all lable, whether drawers, 
* onmlorsers, or acceptors, cu? coprinat mny rye Of ry infermd- 
* diate number of them 

(%) submitting the ease te the jarw as te the defendant 
Thaver, the plaintiff read in evidence the note and endorse- 
ment by Thaver, “ef court in dev luaration, and protes: for non. 


payinent. 


No proof of handwriting was required, as the Code of 
West Virginia, chapter 125, section 40, provides “when a 
“declaration alleges that any person made, endorsed, assigned 
‘or accepted any paper, no proof shall be required unless the 
“fact is denied by affidavit.” 

To this evidence the defendant, Thaver, demurred, and the 
plaintiff joined in the demurrer, 

The jury found a verdict for plaintith tor the amount of 
note, interest and charges of protest, subject to the judgment of 
the Court Upon the demurrer to the evidence. 

The plarotith at this stage of the case and at the same Noe- 
vember term, filed petition and bond tor the removal of the 
cause to the U.S. Distriet Court tor West Virginta, which 
by act of Congress has Circuit Court jurisdiction, and on 
the Ist day ot M iV, IS, (berg the first day of the next 
term of said District Court holden after said petition and bond 
Wiis filed, ) entered acopy of the record tn said District Court, 
and moved to docket thie fiutise therein, whieh Trbcotieeny the dle- 
fendant, Thaver, resisted, and the Court took time to consider, 
(see page lot printed record, } 

Ou the dth day of November, PST, the deftendant’s motioa 
to strike the ease trom the docket Was over ruled by the Court 


(pure y ot record. } 


Soon atrer the above onder Wis made the defend inf Thaver 


made Applieation to the Supreme Court of the United States 
for a owrit of tt) indamus tw compel the judge of the District 
(‘ourt to remand the cause to the State court, and on the 3th 
lay of December, PSS), the Supreme (Court re tise the w rit. 

The petition forthe writot mandamus and the aetion of the 


Supreme (fourt thereon are as follows, 4) & 


The petition of William TT. Thaver filed in e Supreme 
Court vf the Lonited st ifes of (ie ry Be auainst thes loner stobe 


John J Juckson, Jind a the District f ourt of thi Lontted 
States for the Distriet of West Virginia. 
Ta the Hlonorabl thy Chist Sustios ane JIiudaes of thie 


Nupre me Cowrt of the l yated Shittes of Anweric 


Your undersigned petitioner, Wilitam T. Thaver, re- 
specttully represents to) Your Honors that he is the William 
T. Thayer named in the record accompanying this petition of 


Bank of Maysville agt. Clavpool & Thayer, and attached 


hereto. That the suit of the Bank of Maysville against him 
iis i ppears by said reeord Is now pending and undetermined in 
the District Court of the United States for the Distriet of 
West Virginia, al Charleston, on a& motion to docket the 


“ilhie’. 


Though not vet lormally docketed, vour petitioner alleges 
and avers that the Hlonorable Jolin J. Jackson, Judge of said 
District (Court, ias avowed his intention to take jurisdietion 
of and retain and tery and determine the satd eause in his 
eourt. 

The record shows that vour petitioner resisted the motion 
of the plarnetat to docket satd cause and proceed therem on 
sated Distriet Court. (puye L «ot record,) and that the Court 

‘took time to consider thereot. That afterwards your petitioner 
moved to strike the cause from the d eket, ( pragre 1D of record) 
whieh mothon the said Distr ' € ourt overruled, thereby 
claiming and assuming jurisdiction of said cause. Your pe- 
titioner os advised an | therefor Ivers, thatsaid Distriet Court 
has ne jurisdiction te entertam <and enuse ip that (Court, or te 


rey ane try the same thererp 


‘The pelaapartat chose its own tribunal (the State Court.) and 
went te trial theremn before the judge and a jurs Atter the 
trial was begun and partly proceeded with in the State Court, 
after the evidenee was tullv heard and a werdiet rendered, it 
tor the first time tendered its petition, asking te remove the 
cause to the said rict Court, under the Aet of Congress 
approved March - 75, providing for the removal of causes 
K., to whieh voul pretatiernied obpected in the State €ourt Ii. 
also objected toostuch removal om the Lo nited States ¢ cnuirt Hi. 


obieetions were overruled Page 12 of record 


+ 


Tha Net cof ( pperrarPerss Pooliifes flict the apepel Mion feet rete. 
Valofa ecatise trom a State te a bende I i (curt «hall he rvaele 
before the trial. Woiiat 1. i trial tif eommon law 


sisfs, Where a JurV is tet w ved. im ¢ rp peateinyy tive aod 


hearing the evidence : receiving the verdret of the 
tiie jrcdorrmpense of the Court tigers at In this case the iuiry Wa- 


“Wart, the vid nee Hews a \ ereet returrtye f anc peeve ved. and 


before judgment could be rendered upon the we rdiet, applies 


tien made tor removal and removal had. This, tts. humbly 


submitted, clearly intringes the letter and spirit of the Aet of 


Congress, The State Court and the Federal Court each ortg- 
inally had jurisdiction of the cause of action. 

The plaintiff could have brought its suit in either tribunal. 
If it repented the choice it had made, it could, before the tri- 
al, have removed the case to the Federal Court. sut, after 
voluntarily going to trial, after the evidence had been heard, 
and the verdict rendered, it is respectfully submitted, too late 
to remove the case to the Federal Court. It is not to be pre- 
sumed that Congress intended to treat the State Courts with 
such marked contumely and contempt. It would be to make 
them mere moot courts 

Now three things may be predicated of the time at) which 
a motion shall be made in reference toatrial, viz: 

lL. That it must be betore the trial ; Or 


2. At, or pending the trial: or 


3. After the trial. 

A requirement that a motion shall be made before the trial 
certainly cannot be fulfilled by making tt at oor pending the 
trial, anv more than after trial. 

Your petitioner Insists on his right to have the trial of lis 
said cause finished by the State Court, and he allege ~ that he 
would be aggrieved if the assumption of the said District Court 
to goon and complete the trial thereot, or otherwise proceed 
in it, were allowed. And, insisting on his legal rights in the 
premises, your petitioner prays this honorable Court that a 


rule may issue from this honorable Court to the Honorable 


John J. Jackson, Judge of said) Distriet Court, directing him 


to show cause, If uny he bave, why a mandamus should not 
issue commanding him te remand said cause to the State Court 
from whence it came, and upon the coming in-oef his answer, 
that a peremptory mandamus be issued; and for saeh further 
and veneral relief am the premises us the justice of his case 
shall require, and try the rules of the (Court he os entitled ter, 

And, as in duty bound, he willever pray, ete, 

WoT. THAYER 
J. Hortp-wortH Gorpon, 


Counsel tor Petitioner. 


+) 


STATE OF WEST VIRGINIA, 
_ 


s. 
KANAWHA CoUNTY. j 
1, William T. Thaver, whose name is signed to the foregoing 
petition, do say on wath, that the matters and things therein 
contained are true, to the best of my knowledge and belief. 
W. TT. THAYER. 
Subseribed ane sworn to before the undersigned authority, 
this Doth das of September, | SS0), 
H. Db SHREWSBURY 
Notary Pilie in and for the ¢ ounty of 
Kanawha and State of West Virginia. 
SUPREME COURT OF THE UNTETEDSTATES, 
(horoner Treen, PS8t). 


WILLIAM T. THAYER, 
Ve. 
JOHN J. PACK SON, 
Petition for rule to show eause why a writ of mandamus 


should not issue 


This petition is dened. Tt is no where shown that any ap- 
plication has been made to the court below to remand the 
eause, We cannot doubt that if such an application i made, 
it will be promiptls vranted, ifthe tacts are as thie are stated 
here The petition for remeas ‘| was not fled in the State 
Court until after both trial and verdict when the law requires 
it should be tiled before or at the term at which the cause 
could be first tried and before the trial thereof, 

oth December, }SSt) 
True i) 
a 
JAMES H MeRKENNEY, 
CLERK SUPREME Court, U.S 

And while these proceeding in the Supreme Court for a writ 
of mandamus form no part of the record sent ap from the [ )j«- 
triet Court they form an important ate \) and adjudication ith 
the cause and being a matter of record in the Supreme Court, 


we assume that this court will take judier!l cognizance thereof 


On the 17th dav of Nowember, DSs80. the following order 


Wis made in the eausein the Distriet ( ourt 


t} 


THE BANK OF MAYSVILLE” | 
Vs. —& Tn Debt.” 


JOHN CLAYPOOL, er. av.” | 


“This day came the parties by their attorneys and there- 
upon the objection of the defendants to the docketing of this 
cause in this court being argued by counsel and considered 
by the court is overruled, and it is ordered that the cause be 
now docketed in this court and proceeded in us fit had orig 
inally been brought therein. 

“And thereupon the case was argued by counsel and submitted 
tothe Court upon the demurrer to the evidence in this cause, 


and the Court takes time to consider thereof.” 


The above order was overlooked by the clerk ‘yt the District 
Court in making out the record and will not be tound in the 
eriginal record as printed, but a copy thereot is tiled, certitied 
by the clerk under the seal of the Court. aecompanied with 
the stipulation and avreement of counsel that it ts part of the 
record in this cause, and mnay be so treated and considered by 
the Supreme Court upon the hearing thereet, and was inad- 
vertently omitted from the reeord by the clerk of the District 


Court in making out and certitving the same. 


Ou the 7thday of May, 1883, the defendants moved the 
Court to remand the cause to the State Court, which motion was 
resisted by plaintiff, but the District Court made an order 
remanding the ease, and the plarntit® excepted and obtained 


this writ of error (page 9% of reeord). 


Under the decisions of the Court of Appeals of West Vir- 
ginia Where a corporation is plaintiff in an action; the plea of 
the general issue puts in controversy the existence of the cor- 


poration, and re nders if Hecessary tor the plaimtitt tt prove 


its Incorporation, Jackson adm’r vs. Bank of Marietta. 
Y Leizh, 244 , 
Auderson vs. Kanawha & Ohio Coal © »., 12 West Va, 526. 


(This Wiis the law in that State when this ise’ Wiis Te moved, 


thouwh it has since been changed by statute 


The defendant demurred te the evidence fof ike advantage 
of the plaintiffs omission to prove its Incorporation, and it is 


frankly admitted that the cause Was removed to the U.S. Dis- 


triet to avoid the efleet of this omission and submit the evi- 
dence toa tribunal where the plea of the general issue admits 
the capacity of the plamtith to bring suit, 

The District Court after retaining jurisdiction of the cause 
tor five Vears, remanded it to the State (‘Court on the yround 


that (t Was not removed from the State Court in the time re- 


quired by the act of Mareh Ord, S75. and the plammtitl seeks 


by this writ of error te reverse this order remanding the cause. 

The cause was removed at the first term at whieh it could 
be tried, as it was the ve ry first term holden after the institu. 
t} th of the stnit, and we pPstst if was aise removed before the 
trial thereot within the meaning ot the act of Mareh. IS75. 

The demurrer to the evidence stopped the trial I progress, 
and removed the ease Wholly trom the ary, tod subsoitted: it 
to another and diflerent tribunal, viz: The Court for trial and 
adjudication, 

Vod the trial by the Court to which the case had been taken 
by the demurrer to theevidence, had not been commenced when 


the petition and bere for re moval were til dd. 


Phe taking of the evidence before the jury when the de- 
mtiirter Wie Interprosed, Wits the thore thre trial of the (line than 


isthe tuking of depositions before a master in aechaneery suit. 


The defen lant stopped the trial of the ease before the jury, 
and th ide iMod euse te bye triecl ty the (court, and before this 


trial Wiis had or comnenes | tlie suit was re moved 


Burt whet hye r the eiuse Was rem ved in time or woot, thre 
meotton foeremove enme too late cna ~hould have heen ove rruled, 


! 


Any Obie tron to the removal of the eause on the eround 
that it was not made in time was completely waived by the 
defendants. 

The objection te the ease being docketed did not and eould 
net raise this question, as the é eirt eotnl eden ide Le (yur afieety 
and make no order in the ease till it was doeketed and became 
a pending cause tn Court 

The only Way t‘r raise the (ya =fteon whether the eali-er Was 
removed in time ornot, wasto dy kK ! the eitise in thre District 
Court and then move to remand. 

The Supre Thhe (Court practicalls =i adjudieated in the cnat-e 


on the applieation for a writ of mandamus 


8 


And after this adjudieation was made and the Supreme 
Court had informed the defendants that their proper way to 
raise the question was by a motion to remand, they declined 


to make the motion for two and a half years. 


And two and half years after the case is so submitted and the 
court is holding the cause under advisement as to the judgment 
to be rendered upon its merits, the motion to remand is made 
for the first time, and the question raised as to whether the 
ease was removed in season. 

It is respectfully submitted if there is any doubt about the 
application for removal being made in time, any objection to 
the jurisdiction of the District Court on that ground was com- 
pletely waived by the detendants when after being informed by 
the Supreme Court that the proper way in which to raise and 
enforce such objection, was by a motion to remand, they de- 
cline and neglect to make that motion for so longa period, and 


that a motion to remand coming twyapd half vears after such 


oe . Mt , 
ul submission ot the CUUSE, and wv he eourt was holding 


the same to consider if its final judgment, should not have been 
yranted or entertained, 

The time of removal is not a jurisdictional question, but 
matter of form and may be waived. 

Canal Street R. R. Co. vs. Hart. 114, U.S... 654. 

Avers vs. Watson, 115, UL S., 508. 

French Trustee, vs. Hoy, 22 Wallace, 244. 

Dillon on Removal of Cause. Seetion 66, page 3, and 
(Cases cited in note. 

Texas and Pacitic ty. Lo. ¥a Kirk, lls l, ~ : - 

The plaintiff ’s claim is just and fally proved. 

The detense is purely technical and rests Upon an oversight 
of plaintiff's counsel, and Is entitled fo ne consideration, rPX- 
cept such as it must receive from the most rigid construction 
ot principles of law and rules of practice, 

It is respecttully claimed that the order te remand should be 
set aside and the District Court directed to render judgment 
for the plaintif? pon the demurrer to the eviden for the 
amount ascertained by the verdict of the jury, with Interest, 

Cases removed trom the State Courts proceed in the United 
States Court as if originally brought therein, and the same 


force and effect should be given to the pleadings and evidence 


\y 


in this cause in the United States Court as if it had been 
originally brought in that Court. 

And in suits brought by corportions in the Uoited States 
Court the plea of the general issue admits the right of the 
plaintiff to sue and no proof of its incorporation is required. 

Society for Propagation of the Gospel vs. Town of Pawlet, 
4 Peters, 480. Conrad vs. Atlantic Insurance Company, | 
Peters, 450. 

Philadelphia W. & B. R. R. Co. vs. Quigley, 21 How- 
ard, 214. 


And such, with a very few exceptions, is the uniform line of 


decisions of Courts of last resort in the several States 


Respecttully submitted, 
_B. W. SMUETH, 


Attorney for The Bank of Maysville, Plaintiffin Error 


ee 


fu the Supreme fourt of the ffaited States 


Octoper Term, 1886. 
No. 1438. 


ama 
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THE BANK OF MAYSVILLE, Prarytirr tx Error, 
re, 


JOHN CLAYPOOL ayy WILLIAM T. THAYER, 


DEFENDANTS IN Error. 


Brtef for Defendants in Error. 


J. HOLDSWORTIT GORDON, 
Counsel for Defendants in Error. 
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n the Supreme fourt of the fnited States. 


Octover Term, 1886, 
No. 145. 
THE BANK OF MAYSVILLE, PLatntirve in Error, 
re, 
JOUN CLAYVOOL axpn WILLIAM T. THAYER, 
DrFENDANTS IN Error, 
sical 


Brief for Defendants in Error. 


STATEMENT OF CASE, 


The case comes to this court on a writ of error to the 
District Court of the United States tor the District of 
West Virginia, the plaintiff in error excepting to the 
ruling and action of said United States court, In remand- 
ing the canse to the cireuit court of Kanawha County. 

In order that the court may have a better understand. 
ing of the merits of the motion to remand, and the ae- 


tion of the court thereon, we present a synopsis of the 


pleadings, both in the State court and in the United 


States court, up to, and including the order remanding 


cause. 
Tn Nthiate (*., vf. 


October Roles. “ Bank of Maysville, a body cor. 
porate under the laws of the State of Kentucky,” 
files its declaration and thote ana protest avultnat 
the defendants, claiming S45163 and interest. and 


damages, $50. (Record, page 2.) 


SL OAT ECT MONA AR, PS 
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November 21st. All parties appeared, defend- 
ants demurred generally to plaintiffs’ declaration, 
and issue is joined on demurrer, The defendants 
entered joint plea of nil debet, and all parties put 
themselves upon the country, (Pages 4 and 35.) 

November 26. The demurrer) was overauled. 
Plaintiffs withdraw joint plea, and plead sever- 


ally mil debet, and parties put themselves upon 


the country, Cause as to Claypool continued. 
(Record, prise d.) Evidence submitted and demnur- 
red to. Jury sworn and directed to give verdict for 
plaintiff, and tind against defendant Thayer for 
$1,021 45, debt and interest, subject) to judgment 
of court Uprern demurrer to evidence, Jury dis- 
charged.  (eeord, pages 3d and 6.) 

Jannary 10th. Plaintiff asked leave to amend 
declaration, by inserting after words “ State of 
Kent ucks 


, 


the following words, to wit: “And 
created by the authority. of and existing in sald 
State of Kentucky.” Motion to amend denied. 
(Record, pace b.) The plaintith thie i asked leave 
to withdraw jJoinder in defendants’ demurrer to 
evidence, and moved court to. set nslde verdict of 
jury and grant a new trial, (Record, page 6.) 
- Upon trial of the canse.” the plaintith praved 
bill of exceptions to the various ralings of the 
court, and the bill of exceptions was allowed by 
the court. (Record, page 7.) 

January llth. The plaimtith filed his petition 
for removal of eause to United States district 
court, under act of Congress, approved March 20, 
1875, and the petition was ordered to be tiled and 


removal allowed. (Record, pages 7 and 8.) 
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In United States District Court. 


November 4th. The defendants moved to strike 
the canse from the docket, and the motion waa 
overruled. 

November 17th. Parties again appear and the 
objections ot defendants to docketing of cause be- 
Ing argued by counsel, and considered by court, 
were overruled, and canse ordered to be docketed. 
The canse was argued and submitted to the court 
Upon demurrer to evidence, and the court takes 
time to consider, (See stipulation as to omission 
from record. ) 

1883. May 7th. The cause was remanded on motion of 
defendants to circuit court of Kanawha County, 
there to be tried and determined, and on plait. 
iff’ motion ia writ of error is uwarded to the 
Supreme Court of the United States. (Record, 
page 9.) 


PomINnTs. 


The ruling of the court in remanding the cause was 
correct. 

The district court had no jurisdiction to entertain the 
cause or to proceed to trial of the same. The act of 
Congress regniating removal of canses from State to Fed- 


eral court provides, act of 1875, under which removal is 


prayed, that the party entitled to removal } 

“May make and file a petition in such suit in such 
State court, before or at the term at which sald cause 
could be tirst tried, and before the trial thereof,”’ 


The act of Congress requires that the application for 
removal of a canse from a State to a Federal court shall 
be made before the trial. What is a trial at common law 7 
[t consi-ts, where a jury is not waived, in empaneling 
the jury and hearing the evidence, receiving the verdict of 
the jury, and the judgment of the court upon it. In 


4 


this case the jury was sworn, the evidence heard, ver- 
dict returned and received, and before judgment could be 
rendered upon the verdict, application made tor removal, 
and removal had. This, it is submitted, clearly Infringes 
the letter and spirit of the act of Congress, 

The State court and the Federal court) each originally 
had jarisdiction of the canse of action, The plaintiff 
could have brought its ~uit it) elther tribunal. it it re- 


pented the choice it had rade, it could betore the trial 


have removed the case te the Federal court, But after 
Voluntarily come to trial, after the evidence hice been 
beard. and the verdict rendered, it Is respecttaily sube 
mitted that it is too late to remove the case to the 
Federal eourt, It Is not to be presumed that the Con- 
ress Intended te treat the State courts with such marked 
contumely “und contempt, It would be to take them 
hiere mioot courts, 

Now, three things may be predicated of the time at 
Which a motion shall be made in reference to a trial, 
Viz. : (1) that ait mist be before the tral, or {2} aftoor 
pending the trial,or (5) after the trial, A requirement 
that a motion shall be made 4efore the trial, certainly 
eannot be tolftilled by making it at or pending the trial, 
any more than atter the trial. 

Nor conld the act have been intended to give any such 
rivlit. Even betore the Piissace of the uct otf L875. this 
court, in the cause of Stevenson rs. Williams, in inter- 
preting the removal act of March 2d, 1867. said, 19 Wall, 
075,576 : 

“ The act of Congress of March 2d, 1867, under which 
the removal was asked, only authorizes a removal where 
an application is made ‘ betore the tinal hearing or trial 
of the suit, and this clearly means before the final judg- 
ment in the court of original jurisdiction, where the suit 
Is brought. Whether it does not mean still more, hefore the 
hearing or trial of the suit has commenced, which is fol- 
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lowed by such judgment, may be qnestioned, ba. it ts 
unnecessary to determine that question in this case.” The 
court further adds : 

“After a final judgment has been rendered in the State 
court, the cnse cahhot he removed to the circuit eourt of 
the United States and ‘there proceed, as the statute pro- 
vides, , in Site maihner as if brought there by original 
process” Without setting aside the trial and judgment ot 
the State Court as of no validity. No such proceeding 
is contemplated by the act; and since the decision of The 
Justices rs. Murray, reported in Yth Wallace, levislation 


directed to that end. where, at least, the trial has been by 


jury, Would be of doubtfal validitw.” (The ase of itales 
It Hhove quotations Is on Or OW te part.) 

[t is fair then to infer that, even ander the aet of TS67, 
after trial by jury and rendition of verdict) this court 
would, in a proper case, have decided that no removal 
could bave been had, such conrse necessitating “settling 
aside the trial’ and verdict in order te‘ proceed in U, 
S district court “In same manner as if brought there by 
original process.” 

Whatever dont may have existed. however, bins heen. 
Wwe submit, removed nv the decision of this Court in the 
Removal Cases, 100 U.S..457. where this act of IS75 was 
Interpreted, Suvs the Court, prae 4755: 

“Tt has, however, been argued with reat earnestness 
that the petition for removal was not actually presented 
te the eourt °* betore trial.’ We avree that, as i general 
rule, the petition must be filed in a way that it may be 
snd to have been in law presented to the court before 
the trial, is in good faith entered upon. There may be 
exceptions tothis role; but we think it clear that Congress 
did not intend, by the expression ‘before trial ’* to allow 
a party to experiment on his case in the State court, and, 
if he met with unexpected difficulties, stop the proceed- 
Ings, and tuke his suit to another tribunal. But. to bar 


) 


the right of removal, it must appear that the trial had ac- 
tually begun, and was in progress in the orderly course of 
proceeding when the application was made * * J 
The cause must be actually on trial by the court, all par- 
ties acting in good faith, before the right of removal is 
gone,” 
The decision in the Removal Cases has been since cited 

and approved. 

Jifkins rs. Sweetzer, 102 U. S., 177. 

Alley vs. Nott, 111 U. S., 472. 

See also Lewis rs. Smythe, 2 Woods, 117. 


This cause is not now before this [Honorable Court for 
the first time. 

In December, 1880, the defendant in error herein, Wil- 
liam T. Thayer, tiled his petition asking this court to issue 
a rule to show cause Why mandamus should not issue against 
the honorable John J. Jackson, judge of the District Court 
of the United States for the District of West Virginia, 
requiring him to remand this very cause to the State court. 
With that petition was filed the record of proceedings 
hadinthe cause. The petition and record were submitted 
and the prayer refused, but Mr. Chief Justice Waite, in 
denying the prayer for issuance of mandamus, filed an 
opinion on December 13, 1880, as follows: 

“This petition is denied. It is nowhere shown that any 
application has been made to the court below to remand 
the cause. We cannot doubt that if such an application 
is made it will be promptly granted if the facts are as 
they are stated here. The petition for removal was not 
filed in the State court until after both trial and verdict, 
when the law requires it should be filed betore or at the 
term at which the cause could be first tried and before the 
trial thereof.” 

A copy of this opinion was read at the hearing of mo- 
tion to remand, and the judge did thereupon “ promptly 
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grant” the motion, and it is from that action of the dis- 
trict court judge that the cause comes here on writ of 
error, 

In conclusion it is respectfully submitted that the action 
below should be affirmed. 


J. HOLDSWORTH GORDON, 
Counsel for Defendants in Error. 


